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1. Collection of sales tax by marketplace providers

This bill requires that marketplace providers collect and remit sales and use tax
on sales facilitated on behalf of marketplace sellers. For purposes of the bill, a
“marketplace provider” is a person whe contracts with a@fﬁlace seller to
facilitate the sale of the @arketplace ;Lseller’s -products through a physical or
electronic marketplace operated by the person and who engages in certain activities
with respect to the marketplacedseller’s products, such as providing services for
payment processing, 0 aking, or fulfillment and storage. Additionally, the
person must engage, directly or through an affiliated person, in activities related to
the marketplace’s operation, such as transmitting the offer or acceptance between
the marketplace seller and a buyer, providing a virtual currency used to purchase
products from the marketplace seller, or developing software for the marketplace.
The bill defines “marketplace seller” to mean a seller who sells products through a
physical or electronic marketplace operated by a marketplace provider, regardless
of whether the seller is required to be registered with DOR.
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For further information see the stafe fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SECTION 1. 66.0615 (1m) (f) 2. of the statutes is amended to read: W 52 J
66.0615 (1m) () 2. Sections 77.51 (12m), (13), (19), (14g), (152), and (15b), andj

e S

amn, 77.52 (3), (3m), (13), (14), (18), and (19), 77. 5226';7 58 (1) to 5), (6m) and (7N,

T

77.585, 77.59, 77.60, 77.61 (2), (3m), (5), (8), (9), (12) to (15), and (19m), and 77.62,
as they apply to the taxes under subch. III of ch. 77, apply to the tax described under
subd. 1.

SECTION 2. 66.0615 (1m) (g) of the statutes is created to read j ﬂ[’]{[ ? ? J;Qj

5 66.0615 (am) (@) Sectiord 77.52 (Bm)! as s (€ appli .
I S i € ’F h &4 tj g“ &‘35) L’jj)
of ch. 77, shall apply to the tax imposed under par. (a) by a municipality. -

SECTION 3. 77.51 (71) of the statutes is created to read:

77.51 (71) (a) “Marketplace provider” means a person who contracts with a
ACe seller to facilitate for consideration the sale of the ﬁarketglw seller S

products through a physical or electronic marketplace operated by the person and
who meets all of the following conditions:

1. The person engages, directly or through one or more affiliated persons, in any
of the following activities:

a. Transmitting or communicating the offer or acceptance between the

&
&
v

, N
@m@ seller and a buyer.

b. Owning or operating the technology or the electronic or physical

infrastructure that brings together the nff'_' acﬁseller and a buyer.
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c. Providing a virtual currency that a buyer is allowed or required to use to

d. Developing software or conducting research and dévelopment for an activity
described in par. (b) that is directly related to a physical or electronic marketplace
operated by the person or an affiliated person.

2. The person engages in any of the following activities with respect to the
Stpl ;eller’s products:

a. Providing payment processing services.

b. Prox}iding fulfillment or storage services.

c. Listing products for sale.

d. Setting prices.

e. Branding sales as those of the marketplace provider.

f. Taking orders.

g. Advertising and promotion.

h. Accepting or assisting with returns and exchanges or providing other types
of customer service.

(b) For purposes of this subsectiqn, “affiliated person” means a person who,
with respect to another person, meets any of the following conditions:

1. The person has an ownership interest of more than 5 percent, whether direct
or indirect, in the other person.

2. The person is related to the other person because a 3rd person, or group of
3rd persons who are affiliated persons with respect to each other, holds an ownership
interest of more than 5 percent, whether direct or indirect, in the related person.

SECTION 4. 77.51 (7)) of the statutes is created to read:
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SECTION 4
77.51 (7)) “Marketplace seller” means a seller who selis products through a
physical or electronic marketplace operated by a marketplace provider, regardless
of whether the seller is required to be registered with the department.
SECTION 5. 77.51 (11d) of the statutes is amended to read:
77.51 (11d) For purposes of subs. (1ag), (1f), Bpf), (71), (7j), and (9p) and ss.
77.52 (20) and (21), 77.522, 77.54 (9g), (51), (562), and (60), and 77.59 (5r), “product”

includes tangible personal property, and items, property, and goods under s. 77.52

- (1) (b), (c), and (d), and services.

SECTION 6. 77.51 (13) (intro.) of the statutes is amended to read: ‘

77.51 (13) (intro.) Exeept—asprovided—insub-—(13b)“retailer” “Retailer”
includes:

SECTION 7. 77.51 (13) (a) of the statutes is amended to read:

77.51 (13) (a) Every seller who makes any sale on the seller’s own behalf or on
behalf of another person, regardless of whether the sale is mercantile in nature, of
tangible personal property, or items, property, or goods under s. 77.52 (1) (b), (c), or
(d), or a service specified under s. 77 .52‘ (2) (a).

SECTION 8. 77.51 (13) (¢) of the statutes is amended to read:

77.51 ‘(13) (¢) When the department detérmines that it is necessary for the
efficient administration | of this subchapter 'to' regard any salespersons,
representatives, peddlers, marketplace providers, or canvassers as the agents of the
dealers, distributors, marketplace sellers, supervisors, or employers under whom
they operate or from whom they obtain the tangible personal property or items,
property, or goods under s. 77.52 (1) (b), (¢c), or (d) sold by them, irrespective of
whether they are making the sales on their own behalf or on behalf of such dealers,

distributors, marketplace sellers, supervisors, or employers, the department may so



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

2019 - 2020 Legislature -5 - LRB]%%S_,%Z/IEI%

SECTION 8

regard them and may regard the dealers, distributors, marketplace sellers,
supervisors, or employers as retailers for purposes of this subchapter.

SECTION 9. 77.51 (13) (p) 7. of the statutes is created to read:

77.51(13) (p) 7. Whether the seller sells on the seller’s own behalf or on behalf
of another person.

SEcTION 10. 77.51 (13) (q) of the statutes is created to read:

7751 (13) (@) A marketplace provider who facilitates, on behalf of a
marketplace seller, sales that are sourced to this state as provided under s. 77.522
of tangible personal property, or items, property, or goods under s. 77.52 (1) (b), (c),
or (d), or services. o

SECTION 11. 77.51 (13b) of the statutes is repealed.

SECTION 12. 77.51 (14) (n) 7. of the statutes is created to read:

77.51 (14) (n) 7.' Whether the seller sells on the seller’s own behalf or on behalf
of another person.

SECTION 13. 77.51 (17) (g) of the statutes is created to read:

77.51 (17) (g) Whether the seller sells on the seller’s own behalf or on behalf
of another person.

SECTION 14. 77.52 (3m) of the statutes is created to read:

77.52 (83m) A marketplace provider is liable for the tax imposed under this -
section on the sales price the marketplace provider charges to the purchaser of
tangible personal property, or items, property, or goods under sub. (1) (b), (¢), or (d),
or services under sub. (2), including any charges for facilitating the sale of the
property, items, goods, or services.

SECTION 15. 77.52 (14) (c) of the statutes is created to read:
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SEcTION 15

77.52 (14) (¢) A marketplace provider shall obtain and maintain each

exemption certificate from a purchaser claiming an exemption for a sale facilitated

by the marketplace provider on behalf of a marketplace seller.

SECTION 16. 77.523 of the statutes is created to read:

77.523 Liability of marketplace providers and sellers. (1) A marketplace
provider shall collect and remit tax on a sale facilitated on behalf of a marketplace
seller.

(2) A marketplace provider who collects and remits tax on a sale under sub. (1)
shall notify the marketplace seller that the markefplace provider is collecting and
remitting the tax. Upon .notiﬁcation, only the marketplace provider may be audited
and held liable for tax on the sale. If notification is not provided, the marketplace
provider and marketplace seller may be audited and held liable for tax on the sale.

(3) Upon examination by the department and subject to the limitations in subs.
(4) to (6), a marketplace provider is relieved of liability under this subchapter for the
failure to collect and remit tax on a sale if the marketplace provider can show all of
the following to the department’s satisfaction:

(a) The sale was made solely on behalf of a marketplace seller.

(b) The marketplace provider notified the marketplace seller under sub. (2).

(¢) The retail sale was properly sourced to this state under s. 77.522.

(4) The relief from liability under sub. (3) may not exceed 5 percent of the tax
due for the sale.

(5) Subsection (3) does not apply if the failure to collect and remit tax waé due
to an error in sourcing the sale under s. 77.522.

(6) Subsection (3) does not apply to a sale occurring after December 31, 2020.
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(7) Nothing in this section affects the obligations of a purchaser to remit use

tax on a transaction for which the marketplace provider and marketplace seller did

col_}%ect tax,
MSﬁg;iON 17. 77.585 (1g) of the statutes is created to read:

77.585 (1g) A marketplace provider who collects and remits tax on behalf of a
marketplace seller under s. 77.523 may claim a bad debt deduction under this
subsection if either the marketplace provider or marketplace seller may claim a
deduction under section 166 of the Internal Revenue Code for the sales transaction.
A marketplace seller may not claim a deduction under this subsection for the same
transaction.

| SECTION 18. 77.585 (11) of the statutes is created to read:

77.585 (11) A marketplace seller may claim as a deduction on a return under
s. 77.58 the amount of the sales price for which the marketplace seller received
notification under s. 77.523 (2). |

SECTION 19. 77.982 (2) of the statutes is amended to read:

77.982 (2) Sections 77.51 (1f), (3pf), (9p), (12m), (13), (14), (14g), (15a), and
(15b), and (A7), 77.52 (1b), (3), (5), (13), (14), and (18) to (23), 77.522, 77.523, 77.54
(61) and (562), 77.58 (1) to (5), (6m), and (7), 77.585, 77.59, 77.60, 77.61 (2), (3m), (5),
(6), (8), (9), 12) to (15), and (19m), and 77.62, as they apply to the taxes under subch.
III, apply to the tax under this subchapter. Section 71.73, as it applies to the taxes
under subch. V, applies to the tax under this subchapter.

SECTION 20. 77.991 (2) of the statutes is amended to read:

77.991 (2) Sections 77.51 (12m), (13), (14), (14g), (15a), and (15b), and (17),
77.52 (1b), (3), (5), (13), (14), (18), and (19), 77.522, 77.523, 77.58 (1) to (5), (6m), and |
(7), 77.585, 77.59, 77.60, 77.61 (2), (3m), (5), (6), (8), (9), (12) to (15), and (19m), and
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77.62, as they apply to the taxes under subch. III, apply to the tax under this
subchapter. Section 77.73, as it applies to the taxes under subch. V, applies to the
tax under this subchapter. The renter shall collect the tax under this subchapter
from the person to whom the passenger car is rented.

SECTION 21. 77.9951 (2) of the statutes is amended to read:

77.9951 (2) Sections 77.51 (3r), (12m), (13), (14), (14g), (15a), and (15h), and
amn, 77.52 (1b), (3), (5), (13), (14), (18), and (19), 77.522, 77.528, 77.58 (1) to (5), (6m),
and (7), 77.585, 71.59, 77.60, 77.61 (2), (3m), (5), (6), (8), (‘9), (12) to (15), and (19m),
and 77.62, as they apply to the taxes under subch. III, apply to the fee under this
subchapter. The renter shall collect the fee under this subchapter from the person
to whom the vehicle is rented.

SEcCTION 9437. Effective dates; Revenue.

(1) SALES TAX COLLECTION BY MARKETPLACE PROVIDERS. The treatment of ss.
66.0615 (1m) (f) 2. and (g), 77.51 (7i), (7j), (11d), (13) (intro.), (a), (c), (p) 7., and (q),
(13b), (14) (n) 7., and (17) (g), 77.52 (3m) and (14) (c), 77.523, 77.585 (1g) and (11),
77.982 (2), 77.991 (2), and 77.9951 (2) takes effect on the first day of the calendar

quarter that is at least 3 months after publicatio;.

(END)
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INS 8-17
or, for a marketplace provider, the day on which the marketplace provider is
/
notified by the department of revenue under s. 77.51 (13) (c), 2017 stats., to collect

tax on sales made on behalf of 3rd-party sellers, whichever is earlier.



Lunder, Erika

From: ' Gilchrist, John M - DOA

Sent: Thursday, February 21, 2019 10:02 AM
To: Lunder, Erika

Subject: FW: Marketplace Provider
Attachments: 19-1887_P3 Marketplace.pdf

Good morning Erika,
Below, highlighted are 3 items that Nathan says weren't changed from his previous request.

Respectfully,

John Gilchrist

Executive Policy & Budget Analyst

State Budget Office

Wisconsin Department of Administration
608-266-7597

From: Weber, Nathaniel R - DOR

Sent: Wednesday, February 20, 2019 8:38 PM

To: Gilchrist, John M - DOA <John.Gilchrist@wisconsin.gov>

Cc: Hardt, Diane L - DOR <Diane.Hardt@wisconsin.gov>; Schmidt, Robert K - DOR <RobertK1.Schmidt@wisconsin.gov>
Subject: FW: Marketplace Provider ASAP

Hi lohn, )
The three items highlighted below were not changed in the marketplace draft /P3. Can you please make those changes?
I will respond separately to the little cigars draft.

Thanks,
Nate Weber

From: Gilchrist, John M - DOA

Sent: Wednesday, February 20, 2019 5:00 PM

To: Weber, Nathaniel R - DOR <Nathaniel. Weber@wisconsin.gov>

Cc: Schmidt, Robert K - DOR <RobertK1.Schmidt@wisconsin.gov>; Hardt, Diane L - DOR <Diane.Hardt@wisconsin.gov>
Subject: RE: Marketplace Provider ASAP

Good afternoon Nathan,

The newest edition of the marketplace provider language. What is the current situation with "little cigars" language?

Respectfully,

John Gilchrist

Executive Policy & Budget Analyst
State Budget Office



Wisconsin Department of Administration
608-266-7597

From: Weber, Nathaniel R - DOR

Sent: Wednesday, February 20, 2019 3:13 PM

To: Gilchrist, John M - DOA <John.Gilchrist@wisconsin.gov>

Cc: Schmidt, Robert K - DOR <RobertKi.Schmidt@wisconsin.gov>; Hardt, Diane L - DOR <Diane.Hardt@wisconsin.gov>
Subject: FW: Marketplace Provider ASAP

Importance: High

HiJohn,
Below is our review of 19-887/P2. Let us know if there are further guestions.

Thanks,

Nate Weber, CPA

Director, Office of Technical Services
Division of Income, Sales & Excise Tax
Wisconsin Department of Revenue

PO Box 8933 Mail Stop 6-40
Madison, W1 53708-8933

Phone: 608-266-8025

LRB 19-1887/P2 Marketplaces

e Section 1-66.0615(1m)(f)2.
o Add newly created liability provisions in sec. 77.523

e Section 2 - 66.0615(1m}(g) ‘
o Add newly created liability provisions in sec. 77.523

e Section 3 - Definition of "marketplace provider" v -

o A marketplace provider does not contract with "marketplace sellers", it contracts with sellers. A seller
isn't a "marketplace seller" untii it actually makes sales through a marketplace. Throughout the
definition, "seller" should be used instead of "marketplace seller.”

o The definition should make it clear that consideration is received for providing facilitation services, even
if the consideration is deducted from the amount of money transferred from the marketplace provider
to the marketplace seller relating to the sales transaction.

Suggested changes: “Marketplace provider" means a person who contracts with a-marketplace sellers
to facilitate for consideration, regardless of whether deducted as fees from the transaction, the sale of -

the marketplace seller's'products through a physical or electronic marketplace operated by the person
and who meets all of the following conditions:

1. The person engages, directly or indirectly through one or more affiliated persons, in any of the
following activities:
a. Transmitting or communicating the offer or acceptance between the marketplace seller and a buyer.



b. Owning or operating the technology or the electronic or physical infrastructure that brings together
the marketplace seller and a buyer.

c. Providing a virtual currency that a buyer is allowed or required to use to purchase a product from the
marketplace selier. v

d. Developing software or conducting research and development for an activity described in par. (b) that
is directly related to a physical or electronic marketplace operated by the person or an affiliated person.
2. The person engages in any of the following activities with respect to the marketplace seller's
products:

a. Providing payment processing services.

b. Providing fulfiliment or storage services.

c. Listing products for sale.

d. Setting prices. .

e. Branding sales as those of the marketplace provider.

f. Taking orders.

g. Advertising and or promotion,

h. Accepting or assisting with returns and or exchanges or providing other types of customer service.

e Section 16 — Liability of marketplace providers and sellers
o Sec. 77.523(7) - purchaser’s obligation to remit use tax is extinguished when the marketplace provider
or marketplace seller collects and remits the tax.

Suggested change: Nothing in this section affects the obligations of a purchaser to remit use tax on a
transaction for which the marketplace provider and marketplace seller did not collect and remit the tax.

e Section 9437 — Effective dates; Revenue.
o Provide that the effective date for marketplace providers that were previously notified by the
department of the marketplace provider's collection requirement is the date of such notice.

Suggested change: (1) SALES TAX COLLECTION BY MARKETPLACE PROVIDERS. The treatment of ss.
66.0615 (1m) (f) 2. and (g), 77.51 (7i), (7j), (11d), (13) (intro.), (a}, (c}, (p) 7., and (q), (13b), (14} (n) 7.,
and (17) (g), 77.52 (3m) and (14) (c), 77.523, 77.585 (1g) and (11), 77.982 (2), 77.991 (2), and 77.9951 (2)
takes effect on the first day of the calendar quarter that is at least 3 months after publication, unless the
marketplace provider has been previously notified by the department under the provisions of sec.
77.51(13)(c), Wis. Stats,, that they should collect tax on sales made on behaif of 3rd-party sellers. The
effective date for marketplace providers that have been previously notified by the department is the
date of such notice. ‘ ’

From: Gilchrist, John M - DOA

Sent: Wednesday, February 20, 2019 11:10 AM

To: Hardt, Diane L - DOR <Diane.Hardt@wisconsin.gov>; Schmidt, Robert K - DOR <RobertK1.Schmidt@wisconsin.gov>;
Weber, Nathaniel R - DOR <Nathaniel. Weber@wisconsin.gov>

Subject: Marketplace Provider

Good marning everyone,

Attached is the latest copy of the marketplace-provider draft language. Please share with us any changes or reservations
that you have as soon as you can.

Respectfully,
John Gilchrist
Executive Policy & Budget Analyst



State Budget Office ,
Wisconsin Department of Administration
608-266-7597 '
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DOA.......Gilchrist, BB0307 - Require e-commerce marketplace providers to
collect and remit tax from third parties

FOR 2019-2021 BUDGET -- NOT READY FOR INTRODUCTION

AN ACT ... relating to: the budget.

~ Analysis by the Legislative Reference Bureau |
TAXATION
GENERAL TAXATION

1. Collection of sales tax by marketplace providers

This bill requires that marketplace providers collect and remit sales and use tax
on sales facilitated on behalf of marketplace sellers. For purposes of the bill, a
“marketplace provider” is a person who contracts with a seller to facilitate the sale
of the seller’s products through a physical or electronic marketplace operated by the
person and who engages in certain activities with respect to the seller’s products,
such as providing services for payment processing, order taking, or fulfillment and
storage. Additionally, the person must engage, directly or through an affiliated
person, in activities related to the marketplace’s operation, such as transmitting the
offer or acceptance between the marketplace seller and a buyer, providing a virtual
currency used to purchase products from the marketplace seller, or developing
software for the marketplace. The bill defines “marketplace seller” to mean a seller
who sells products through a physical or electronic marketplace operated by a

marketplace provider, regardless of whether the seller is required to be registered
with DOR.
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" For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 66.0615 (1m) (f) 2. of the statutes is amended to read:

66.0615 (1m) (f) 2. Sections 77.51 (12m), (13), (14), (14g), (15a), and (15b), and
amn, 77.52 (3), 3m), (13), (14), (18), and (19), 77.522, 77.523, 77.58 (1) to (5), (6m),
and (7), 77.585, 77.59, 77.60, 77.61 (2), (3m), (5), (8), (9), (12) to (15), and (19m), and
77.62, as they apply to the taxes under subch. IIT of ch. 77, apply to the tax described
under subd. 1.

SECTION 2. 66.0615 (1m) (g) of the statutes is created to read:

66.0615 (1m) (g) Sections 77.52 (3m) and 77.523, as they apply to the taxes
under subch. III of ch. 77, shall apply to the tax imposed under par. (a) by a
municipality.

SEcTION 3. 77.51 (7i) of the statutes is created to read:

77.51 (7i) (a) “Marketplace provider” means a person who contracts with a

seller to facilitate for consideration the sale of the seller’s products through a

physical or elecfronic marketplace operated by the pe?son ahd who meets all of the

following conditions:

1. The person engages, directly or through one or more affiliated persons, in any
of the following activities:

a. Transmitting or communicating the offer or acceptance between the seller
and a buyer.

b. Owning or operating the technology or the electronic or physical

infrastructure that brings together the seller and a buyer.

Y

I



10
11
12
13
14
15
16
17

18

19

20

21

22

23

24

EKL:amn

2019 - 2020 Legislature -3- LRB-1887/P3
' SECTION 3

c. Providing a virtual currency that a buyer is allowed or required to use to
purchase a product from the seller.

d. Developing software or conducting research and development for an activity
described in par. (b) that is directly related to a physical or electronic marketplace
operated by the person or an affiliated person.

2. The person engages in any of the following activities with respect to the
seller’s products:

a. Providing payment processing services.

b. Prox}iding fulfillment or storage services.

c. Listing products for sale.

d. Setting prices.

e. Branding sales as those of the marketplace provider.

f. Taking orders.

g. Advertising @'ﬁ'omotion.

o/
h. Accepting or assisting with returns{gndwxchanges or providing other types

of customer service.

(b) For purposes of this subsection, “affiliated person” means a person who,
with respect to another person, meets any of the following conditions:

1. The person has an ownership interest of more than 5 percent, whether direct
or indirect, in the other person.

2. The person is related to the other person because a 3rd person, or group of
3rd persons who are affiliated persons with respect to each other, holds an ownership
interest of more than 5 percent, whether dii'ect of indirect, in the related person.

SECTION 4. 77.51 (7j) of the statutes is created to read:
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717.51 (7j) “Marketplace seiler” means a seller who sells products thfough a
physical or electronic marketplace operated by a marketplace provider, regardless
of Whether the seller is required to be registered with the department.

SEcTION 5. 77.51 (11d) of the statutes is amended to read:

77.51 (11d) For purposes of subs. (1ag), (1f), (3pf), (7i), (7j), and (9p) and ss.
77.52 (20) and (21), 77.522, 77.54 (9g), (61), (52), and (60), and 77.59 (5r), “product”
includes tangible personal property, and items, prbperty, and goods under s. 77.52
(1) (b), (c), and (d), and services.

SEC;PION 6. 77.51 (13) (intro.) of .the statutes is‘ amended to read:

77.51 (13) (intro.) Exeept-asprovided-in-sub—(13b) “retailer” “Retailer”
includes: |

SECTION 7. 77.51 (13) (a) of the statutes is amended to read:

77.51 (13) (a) Every seller who makes any sale on the seller’s own behalf or on

behalf of another person, regardless of whether the sale is mercantile in nature, of
tangible personal property, or items, pvroperty,‘ or goods under s. 77.52 (1) (b), (¢), or
(d), or a service specified under s. 77.52 (2) (a). |

SECTION 8. 77.51 (13) (c) of the statutes is amended to read:

77.51 (13) (¢) When the department determines that it is necessary for the
efficient administration of this subchapter to regard any salespersons,
representatives, peddlers, marketplace providers, or canvassers as the agents of the
dealers, distributors, marketplace sellers, supervisors, or employers under whom
they operate or from whom they obtain the tangible personal property or items,
property, or goods under s. 77.562 (1) (b), (c), or (d) sold by them, irrespective of
whether they are making the sales on their own behalf or on behalf of such dealers,

distributors, marketplace sellers, supervisors, or employers, the department may so
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regard them and may regard the dealers, distributors, marketplace sellers,
supervisors, or employers as retailers for purposes of this subchapter.

SECTION 9. 77.51 (13) (p) 7. of the statutes is created to read:

77.51 (13) (p) 7. Whether the seller sells on the seller’s own behalf or on behalf
of another person. |

SEcTION 10. 77.51 (13) (q) of the statutes is created to read:

7751 (13) (q) A marketplace provider who facilitates, on behalf of a
marketplace seller, sales that are sourced to this state as provided under s. 77.522
of tangible personal property, or items, property, or goods under s. 77.52 (1) (b), (c),
or (d), or services.

SEcTION 11. 77.51 (13b) of the statutes is repealed.

SECTION 12. 77.51 (14) (n) 7. of the statutes is created to read:

77.51 (14) (n) 7. Whether the seller sells on the seller’s own behalf or on behalf
of another person.

SEcTION 13. 77.51 (17) (g) of the statutes is created to read:

77.51 (17) (g) Whether the seller sells on the seller’s own behalf or oﬁ behalf
of another person.

SECTION 14. 77.52 (3m) of the statutes is created to read:

77.52 (3m) A marketplace provider is liable for the tax impbsed under this

“section on the sales price the marketplace provider charges to the purchaser of

tangible personal property, or items, property, or goods under sub. (1) (b), (c), or (d),
or services under sub. (2), including any charges for facilitating the sale of the
property, items, goods, or services.

SECTION 15. 77.52 (14) (¢) of the statutes is created to read:
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SEcTION 15

77.52 (14) (¢) A marketplace provider shall obtain and maintain each
éxemption certificate from a pﬁrchaser claiming an exemption for a sale facilitated
by the marketplace provider on behalf of a marketplace seller.

SECTION <16. 77.523 of the statutes is created to read:

77.523 Liability of marketplace providers and sellers. (1) Amarketplace
provider shall collect and remit tax on a sale facilitated on behalf of a marketplace
seller.

(2) A marketplace provider who collects and remits tax on a saleunder sub. (1)
shall notify the marketplace seller that the marketplace provider is collecting and
remitting the tax. Upon notification, only the marketplace provider may be audited
and held liable for tax on the sale. If notification is not provided, the marketplace
provider and ’marketplace seller may be audited and held liable for tax on the sale.

(3) Upon examination by the department and subject to the limitations in subs.
(4) to (6), a marketplace provider is relieved of liability under this subchapter for the
failure to collect and remit tax on a sale if the marketplace provider can shéw all of
the following to fhe department’s satisfaction:

(a) The sale was made solely on behalf of a marketplace seller.

(b) The marketplace provider notified the marketplace seller under sub. (2).

(c) The retail sale was properly sourced to this state under s. 77.522.

(4) The relief from liability under sub. (3) may not exceed 5 percent of the tax
due for the sale. | | |

(B Sﬁbsection (3) does not apply if the failure to collect and remit tax was due
to an érror in sourcing the sale under s. 77.522.

(6) Subsection (3) does not apply to a sale occurring after December 31, 2020.
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SECTION 16

(7) Nothing in this section affects the obligations of a purchaser to remit use
tax on a transaction for which the marketplace provider and marketplace seller did
not collect and remit the tax.

SECTION 17. 77.585 (1g) of the statutes is created to read:

77.585 (1g) A marketplace provider who collects and remits tax on behalf of a
marketplace seller under s. 77.523 may claim a bad debt deduction under this
subsection if either the marketplace provider or marketplace seller may claim a
deduction under section 166 of the Internal Revenue Code for the sales transaction.
A marketplace seller may not claim a deduction under this subsection for the same
transaction. |

SECTION 18. 77.585 (11) of the statutes is created to read:

77.585 (11) A marketplace seller may claim as a deduction on a return under
s. 77.58 the amount of the sales price for which the marketplace seller received
notification under s. 77.523 (2).

SECTION 19. 77.982 (2) of the statutes'is amended to read:

77.982 (2) Sections 77.51 (1f), (3pf), (9p), (12m), (13), (14), (14g), (15a), and
(15b), and (17), 77.52 (1b), (3), (5), (13), (14), and (18) to (23), 77.522, 77.528, 77.54
(61) and (52), 77.58 (1) to (5), (6m), and (7), 77.585, 77.59, 77.60, 77.61 (2), (3m), (5),
(6), (8),(9),(12) to (15), and (19m), and 77.62, as they apply to the taxes under Subch.
111, apply to the tax under this subchapter. Section 77.73, as it applies to the taxes
under subch. V, applies to the tax under this subchapter.

SECTION 20. 77.991 (2) of the statutes is amended to read:

77.991 (2) Sections 77.51 (12m), (13), (14), (14g), (15a), and (15b), and (17),
77.52 (1b), (3), (5), (1.3), (14), (18), and (19), 77.522, 77.523, 77.58 (1) to (5), (6m), and
(7), 77.685, 77.59, 77.60, 77.61 (2), (3m), (5), (6), (8), (9), (12) to (15), and (19m), and
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SECTION 20
77.62, as they apply to the taxes under subch. III, apply to the tax under this
subchapter. Section 77.73, as it applies to the taxes under subch. V, applies to the
tax under this subchapter. The renter shall collect the tax under this subchapter
from the person to whom the passenéer car is rented. |

SECTION 21. 77.9951 (2) of the statutes is amended to read:

77.9951 (2) Sections 77.51 (3r), (12m), (13), (14), (14g), (15a), and (15b), and
A7, 77.52 (1b), (3), (), (13), (14), (18), and (19), 77.522, 77.523, 77.58 (1) to (5), (6m),
and (7), 77.585, 77.59, 77.60, 77.61 (2), (3m), (5), (6), (8), (9), (12) to (15), and (19m),
énd 77.62, as they apply to the taxes under subch. III, apply to the fee under this
subchapter. The renter shall collect the fee under this subchapter from the person
to whom the vehicle is rented. |

SECTION 9437. Effective dates; Revenue.

(1) SALES TAX COLLECTION BY MARKETPLACE PROVIDERS. The treatment of ss.
66.0615 (1m) (f) 2. and (g), 77.51 (7i), (7)), (11d), (13) (intro.), (a), (c), (p) 7., and (q),
(13b), (14) (n) 7., and (17) (g), 77.52 (3m) and (14) (¢), 77.523, 77.585 (1g) and (11),
77.982 (2), 77.991 (2), and 77.9951 (2) takes effect on the first day of the calendar
quarter that is at least 3 months after public;ation or, for a marketplace provider, the
day on which the marketplace provider is notified by the department of revenue
under s. 77.51 (13) (c), 2017 stats., to collect tax on sales made on behalf of 3rd-party
sellers, whichever is earlier.

(END)
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1. Collection of sales tax by marketplace providers

This bill requires that marketplace providers collect and remit sales and use tax
on sales facilitated on behalf of marketplace sellers. For purposes of the bill, a
“marketplace provider” is a person who contracts with a seller to facilitate the sale
of the seller’s products through a physical or electronic marketplace operated by the
person and who engages in certain activities with respect to the seller’s products,
such as providing services for payment processing, order taking, or fulfillment and
storage. -Additionally, the person must engage, directly or through an affiliated
person, in activities related to the marketplace’s operation, such as transmitting the
offer or acceptance between the marketplace seller and a buyer, providing a virtual
currency used to purchase products from the marketplace seller, or developing
software for the marketplace. The bill defines “marketplace seller” to mean a seller
who sells products through a physical or electronic marketplace operated by a
marketplace provider, regardless of whether the seller is required to be registered
with DOR. ‘
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

‘The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:

SECTION 1. 66.0615 (1m) (f) 2. of the statutes is amended to read:

66.0615 (1m) (f) 2. Sections 77.51 (12m), (13), (14), (14g), (15a), and (15b), and
am), 77.52 (3), (3m), (13), (14), (18), and (19), 77.522, 77.523, 77.58 (15 to (5), (6m),
and (7), 77.585, 77.59, 77.60, 77.61 (2), (3m), (5), (8), (9), (12) to (15), and (19m), and
77.62, as they apply to the taxes under subch. III of ch. 77, apply to the tax described
under subd. 1.

‘SECTION 2. 66.0615 (1m) (g) of the statutes is created to read:

66.0615 (1m) (g) Sections 77.52 (3m) and 77.523, as they apply to the taxes
under subch. III of ch. 77, shall apply to the tax imposed under par. (a) by a
municipality. |

SECTION 3. 77.51 (7i) of the statutes is created to read:

77.51 (71) (a) “.Marketplace provider” méans a person who contracts with a
seller to facilitate fér consideration, regardless of whether deducted as fees from the
transaction, the sale of the seller’é products through a physical or electronic
marketplace operated by the person and who meets all of the following conditions:

1. The person engages, directly or through one or more affiliated persons, in any
of the following activities:

a. Transmitting or communicating the offer or acceptance between the seller
and a buyer. |

b. | Owning or operating the technology or the electronic ' or physical

infrastructure that brings together the seller and a buyer.



10

11

12

13
14
15
16
17
18
19
20
21
22
23

24

92019 - 2020 Legislature _3_ B

SEcTION 3

c. Providing a virtual currency that a buyer is allowed or required to use to
purchase a product from the seller.

d. Developing software or conducting research and development for an activity
described in par. (b) that is directly related to a physical or electronic marketplace
operated by the person or an affiliated person.

2. The person engages in any of the following activities with respect to the
seller’s products:

a. Providing payment processing services.

b. Providing fulfillment or storage services. |

c. Listing products for sale.

d. Setting prices.

e. Branding sales as those of the marketplace provider.

f. Taking orders.

g. Advertising or promotion.

h. Acceptingor éssisting with returns or exchanges or providing other types of
cﬁstomer service.

(b) For purposes of this subsection, “affiliated person” means a person who,
with respect to another person, meets any of the following conditions:

1. The person has an ownership interest of more than 5 percent, whether direct
or indirect, in the other person.

2. The person is related to the other person because a 3rd peréon, or group of
3rd persons who are affiliated persons with respect to each other, holds an ownership
interest of more than 5 percent, whether direct or indirect, in the related person.

SEcTION 4. 77.51 (7j) of the statutes is created to read: .
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SECTION 4

77.51 (7j) “Marketplace seller” means a seller who sells products through a
physical or electronic marketplace operated by a marketplace provider, regardless
of whether the seller is required to be registered with the department.

SEcTION 5. 77.51 (11d) of the statutes is amended to read:

77.51 (11d) For purposes of subs. (lag), (1f), (3pf), (7i), (7)), and (9p) and ss.
77.52 (20) and (21), 77.522, 77.54 (9g), (51), (52), and (60), and 77.59 (5r), “product”
includes tangible personal property, and items, property, and goods under s. 77.52
(1) (b), (¢), and (d), and services.

SECTION 6. 77.51 (13) ‘(intro.) of the statutes is amended to read:

77.51 (13) (intro.) Exeepthas—pwwded—m—sib—&%%etaﬂelf— “Retailer”
includes:

SEcCTION 7. 77.51 (13) (a) of the statﬁtes is amended to read:

77.51 (13) (a) Every seller who makes any sale on the seller’s own behalf or on
behalf of another person, regardless of whether the sale is mercantile in nature, of
tangible personal property, or items, property, or goods undér 8. 77.52 (1) (b), (c), or
(d), or a service specified under s. 77.52 (2) (a).

SECTION 8. 77.51 (13) (c) of the statutes is amended to read:

77.51 (13) (¢c) When the department determines that it is necessary for the
qfficient administration of this subchapter to regard any salespersons,
representatives, peddlers, marketplace providers, or canvassers as the agents of the
dealers, distributors, marketplace sellers, supervisors, or employers under whom
they operate or from whom they obtain the tangible personal property or items,
property, or goods under s. 77.52 (1) (b), (¢), or (d) sold’by them, irrespective of
whether they are making the sales on their own behalf or on behalf of such dealers,

distributors, marketplace sellers, supervisors, or employers, the department may so
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SECTION 8

regard them and may regérd the dealers, distributors, marketplace sellers,
supervisors, or employers as retailers for purposes of this subchapter.

SEcTION 9. 77.51 (13) (p) 7. of the statutes is created to read:

77.51 (13) (p) 7. Whether the seller sells on the seller’s own behalf or on behalf
of another person.

- SEcTION 10. 77.51 (13) (g) of the statutes is created to read:

7751 (13) (@) A marketplace provider who facilitates, on behalf of a
marketplace seller, sales that are sourced to this state as provided under s. 77.522
of tangible personal property, or items, property, or goods under s. 77.52 (1) (b), (¢),
or (d), or services. |

SECTION 11. 77.51 (13b) of the statutes is repealed.

SECTION 12. 77.51 (14) (n) 7. of the statutes is created to read:

77.51 (14) (n) 7. Whether the seller sells on the seller’s own behalf or on behalf
of another person.

SEcTION 13. 77.51 (17) (g) of the statutes is created to read:

77.51 (17) (g) Whether the seller sellé on the seller’s own behalf or on behalf
of another person.

SecTION 14. 77.52 (3m) of the statutes is created to read:

77.52 (3m) A marketplace provider is liable for the tax imposed under this
section on the sales price the markétplace provider charges to the purchaser of
tangible personal property, or items, property, or goods under sub. (1) (b), (c), or (d),
or services under sub. (2), including any charges for facilitating the sale of the
property, items, goods, or services.

SecCTION 15. 77.52 (14) (¢) of the statutes is created to read:
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SEcCTION 15

77562 (14) (¢) A marketplace provider shall obtain and maintain each
exemption certificate from a purchaser claiming an exemption for a sale facilitated
by the marketplace provider on behalf of a marketplace seller.

SECTION 16. 77.523 of the statutes is created to read:

77.523 Liability of maiketplace providers and sellers. (1) Amarketpl ace
provider shall collect and remit tax on a sale facilitated on behalf of a marketplace
seller.

(2) A marketplace provider who collects and remits tax on a sale under sub. (1)
shall notify the mérketplace seller that the marketplace provider is collecting and
remitting the tax. Upon notification, only the marketplace provider may be audited
and held liable for tax on the sale. If notification is not provided, the marketplace
provider and marketplace seller may be audifed and held liable for tax on the sale.

(3) Upon examination by the department and subject to the limitationsin subs.
(4) to (6), a marketplace provider is relieved of liability under this subchapter for the
failure to collect and femit tax on a sale if the marketplace provider can show all of
the following to the department’s satisfaction:

(a) The sale was made solely on behalf of a marketplace seller.

(b) The marketplace provider notified the marketplace seller under sub. (2).7

(¢) The retail sale was properly sourced to this state under s. 77.522.

(4) The relief from liability under sub. (3) may not exceed 5 percent _of the tax
due for the sale.

(5) Subsection (3) does not apply if the failure to collect and remit tax was due
to an error in sourcing the sale under s. 77.522.

(6) Subsection (3) doés not apply to a sale occurring after December 31, 2020.
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(7) Nothing in this section affects the obligations of a purchaser to remit use
tax on a transaction for which the marketplace provider and marketplace seller did
not collect and remit the tax. |

SECTION 17. 77.585 (1g) of the statutes is created to read:

77.585 (1g) A marketplace provider who collects and remits tax on behalf of a
marketplace seller under s. 77.523 may claim a bad debt deduction under this
subsection if either the marketplace provider or marketplace seller may claim a
deduction under section 166 of the Internal Revenue Code for the sales transaction.
A marketplace seller may not claim a deduction under this subsection for the same
transaction.

SECTION 18. 77.585 (11) of the statutes is created to read:

77.585 (11) A marketplace seller may claim as a deduction on a return under
s. 77.58 the amount of the sales price for which the marketplace seller received
notification under s. 77.523 (2). |

SECTION 19. 77.982 (2) of the statutes is amended to read:

77.982 (2) Sections 77.51 (1f), (3pf), 9p), (12m), (13), (14), (14g), (15a), and
(15b), and (17), 77.52 (1b), (3), (5), (13), (14), and (18) to (23), 77.522, ijﬁ, 77.54
(61) and (52), 77.58 (1) to (5), (6m), and (7), 77.5685, 77.59, 77.60, 77.61 (2), (3m), (5),
(6), (8), (9),(12) to (15), and (19m), and 77.62, as they apply to the taxes under subch.
ITI, apply to the tax under this subchapter. Section 7 7 .73, as it applies to the taxes
under subch. V, applies to the tax under this subchapter.

SECTION 20. 77.991 (2) of thé statutes is amended to read:

77.991 (2) Sections 77.51 (12m), (13), (14), (14g), (15a), and (15b), and (17),
77.562 (1b), (3), (5), (13),(14), (18), and (19), 77.522, 77.523, 77.58 (1) to (5), (6m), and
(7), 77.585, 77.569, 77.60, 77.61 (2), (3m), (5), (6), (8), (9), (12) to (15), and (19m), and
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SECTION 20
77.62, as they apply to the taxes under subch. III, apply to the tax under this
subchapter. Section 77.73, as it applies to the taxes under subch. V, applies to the
tax under this subchapter. The renter shall collect the tax under this subchapter
from the person to whom the passenger car is rented.
SEcTION 21. 77.9951 (2) of the statutes is amended to read:

77.9951 (2) Sections 77.51 (3r), (12m), (13), (14), (14g), (15a), and (15b), and

(A7), 77.52 (1b), (3), (5), (13), (14), (18), and (19), 77.522, 77.523, 77.58 (1) to (5), (6m), -
and (7), 77.5685, 77.59, 77.60, 77.61 (2), (3m), (5), (6), (8), (9), (12) to (15), and (19m),
and 77.62, as they apply to the taxes under subch. III, apply to the fee under this
subchapter. The renter shall collect the fee under this subchapter from the person
to whom the vehicle is rented.

SEcTION 9437. Effective dates; Revenue.

(1) SALES TAX COLLECTION BY MARKETPLACE PROVIDERS. The treatment of ss.
66.0615 (1m) (f) 2. and (g), 77.51 (7i), (7)), (11d), (13) (intro.), (a), (), (p) 7., and (q),
(13b), (14) (n) 7., and (17) (g), 77.52 (3m) and (14) (¢), 77.523, 77.585 (1g) and (11),
77.982 (2), 77.991 (2), and 77.9951 (2) takes effect on the first day of the calendar
quarter that is at least 3 months after publication or, for a marketplace provider, the
day on which the marketplaée provider is notified by the department of revenue
under s. 77.51 (13) (¢), 2017 stats., to collect tax on sales made on behalf of 3rd-party
sellers, whichever is earlier.

(END)



