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Subject: Statutory Language Drafting Request - 2019-21

Biennial Budget: 2019-21
Topic: Unfair Sales Act
Tracking Code: BB0342
SBO Team: AEJ

SBO Analyst: Potts, Andrew

Phone: 608-266-2081
E-mail; andrew.potts@wisconsin.gov

Agency Acronym: 115
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Intent:
Repeal application of the Unfair Sales Act (minimum markup) as it applies to motor vehicle fuel.
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AN AcT ...; relating to: the budget.

Analysis by the Legislative Refefence Bureau
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The bill exempts sales of motor vehicle fuel from the Unfair Sales Act; N\n ,
—~This state’s Unfair Sales Acl 1) prohibits below-cost sales of any merchandis
if the sale is intended to induce the purchase of other merchandise or divert trade
unfairly from a competitor; and 2) requires a “minimum markup” (a specified amount
over the cost of the merchandise to the seller) to be added to sales of motor vehicle
fuel, tobacco products, fermented malt beverages, liquor, or wine. Under current law,
the required minimum markup for motor vehicle fuel is 3, 6, or 9.18 percent of the
cost of the fuel to the seller, depending on whether the fuel is sold by a retailer or a

holesaler and whether @r notjthe fuel is sold from a retail station.
\  Under the bill, the prohibition on below-cost sales and the minimum markup
u'\riment do not apply to sales of motor vehicle fuel.

‘ or further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SEcTION 1

SEcTION 1. 20.115 (1) (r) of the statutes is repealed.

++*NOTE: 'This section repeals the appropriation from the petroleum inspection
fund for enforcement of the Unfair Sales Aect. Is this okay? Would you like to provide a
different appropriation for enforcement of the remaining Unfair Sales Act provisions?

=+*NOTE: This SECTION involves a change in an appropriation that must be
reflected in the revised schedule in s. 20.005, stats.

‘SECTION 2. 100.26 (9) of the statutes is repealed.

SecTtioN 3. 100.30 (2) (a)v{and (am) 1m. of the statutes are repealed.

| SECTION 4. 100.30 (2) (b){)f the statutes is amended to read:

100.30 (2) (b) “Cost to retailer” and “éost to wholesaler” as defined in pars. (am)
and (c) mean bona fide costs; and purchases made by retailers; or wholesalers;
Whelesalé{&ef—metepvehiele-fueLand—reﬁﬁ/éPs at prices which cannot be justified by
prevailing market conditions within this state shall not be used in determinin,«,‘T cost
to the retailer and cost to the wholesaler. Prices at which purchases of merchandise

other than motor vehicle fuel are made by retailers or wholesalers cannot be justified

by prevailing market conditions in this state when they are below the lowest prices

at which the manufacturer or producer of such merchandise sells to other retailers

or wholesalersin this state. Prices-at-which-salesof motor vehiclefuel aremade by

History: 1973 c.~3‘10; 1979 c. 34 ss. 9500 to 950y, 2102 (3) (a); 1979 c. 176, 221; 1981 ¢. 79 5. 17; 1983 a. 189 ss. 136 to 138, 329 (20); 1983 a. 466; 1985 a. 313, 332; 1987
a, 175; 1993 a. 16; 1997 a. 55; 2001 a. 16,

Cross-reference: See also s. ATCP 105.01, Wis. adm, code.

SECTION 5. 100.30 (2) (¢) 1g§2§nd 1r. gi"the statutes are repealed.

SECTION 6. 100.30 (2) (cg) of the statutes is repealed.

SEcTION 7. 100.30 (2) (cj)\i:)f the statutes is amended to read:

100.30 (2) (¢j) “Existing price of a competitor” means a price being

simultaneously offered to a buyer for merchandise of like quality and quantity by a
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1 person who is a direct competitor of the retailer; or wholesaler,whelesaler-of motor
Y
2 vehiele-fuel-or-refiner and from whom the buyer can practicably purchase the

3 merchandise.

History: 1973 c. 310; 1979 c. 34 ss. 9500 to 950y, 2102 (3) (a); 1979 c. 176, 221; 1981 c. 79 5. 17; 1983 a. 189 ss. 136 to 138, 329 (20); 1983 a. 466; 1985 a.313, 332; 1987
a. 175; 1993 a. 16; 1997 a. 55,2001 a. 16.

Cross-reference: See also s. ATCP 105.01, Wis. adm. code.

SECTION 8. 100.30 (2) (cL) and (cm) of the statutes are repealed.
SEcTIiON 9. 100.30 (2)'(d){)f the statutes isA amended to read:

100.30 (2) (d) “Replacement cost” means the cost computed as specified in par.

1 O Ot

(am) or (c) at which the merchandise sold could have been bought by the retailer; or

J
wholesaler or-wholesaler-of motor-vehicle fuel at any time if bought in the same

©

quantity as the retailer’s; or wholesaler’s er-wholesaler-of motor-vehiele fuel’s last
10 purchase of the said merchandise.

History: 1973 ¢.310; 1979 c. 34 ss. 9500 to 950y, 2102 (3) (a); 1979 c. 176, 221; 1981 c. 79 5. 17; 1983 a. 189 ss. 136 to 138, 329 (20); 1983 a. 466; 1985 a. 313, 332; 1987
a, 175; 1993 a. 16; 1997 a. 55;2001 a. 16.

Cross-reference: See also s. ATCP.105.01, Wis. adm. code. j .
11 SEcTION 10. 100.30 (2) (g) of the statutes is amended to read:
12 100.30 (2) (g) “Sell”, “sale”, or “sold” includes any advertising or offer to sell or
13 any transfer of merchandise where title is retained by the retailer; or wholesaler;

j .
- 14 whelesaler of motorvehicle fuelorrefiner as security for the payment of the purchase

15 price. In determining the selling price of meréhandise by retailers and wholesalers;
16 wimlesaleiz{;—ef—memr—veluele—ﬁielrpetaﬂewd—mﬁ&e%s under this section, all
17 fractions of a cent shall be carried to the next full cent.

History: 1973 c.310; 1979 c. 34 ss. 9500 to 950y, 2102 (3) (a); 1979 c. 176, 221; 1981 ¢, 79 5. 17; 1983 a, 189 ss, 136 to 138, 329 (20); 1983 a. 466; 1985 a. 313, 332; 1987
a. 175; 1993 a. 16; 1997 a. 55,2001 a. 16.

Cross-reference: See aiso s. ATCP 105.01, Wis. adm, code,

18 SECTION 11. 100.30 (2) (§) and (m) of the statutes are repealed.
19 SEcTION 12. 100.30 (2m) (c) of the statutes is repealed.

20 SEcTION 13. 100.30 (3){;f the statutes is amended to read:
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100.30 (3) ILLEGALITY OF LOSS LEADERS. Any sale of any item of merchandise,

=

other than motor vehicle fuel, either by a retailer, or wholesaler, whelesalerof motor
veh&elei—‘ueLelLreﬁneri/ at less than cost as defined in this section with the intent or
effect of inducing the purchase of other merchandise or of unfairly diverting trade
from a competitor, impairs and prevents fair competition, injures public welfare, and
isunfair competition and contfary to public policy and the policy of this section. Such
sales are prohibited. Evidence of any sale of any item of merchandise, other than

motor vehicle fuel, by any retailer; or wholesalef) whelesaler of motor vehicle fuel or @L@%‘

refiner at less than cost as defined in this section shall be prima facie evidence of

© 0 9 & Ot s~ W N

b
o

intent or effect to induce the purchase of other merchandise, or to unfairly divert

—t
—t

trade from a competitor, or to otherwise injure a competitor.

History: 1973 c. 310; 1979 c. 34 s5. 9500 to 950y, 2102 (3) (a); 1979 c. 176, 221; 1981 c. 79s. 17; 1983 a. 189 ss. 136 to 138, 329 (20); 1983 a, 466; 1985 a, 313, 332; 1987
a. 175; 1993 a. 16; 1997 a. 55; 2001 a. 16.

Cross-reference: See also s, ATCP 105.01, Wis. adm. code. j
12 SEcCTION 14. 100.30 (5) (a) of the statutes is amended to read:
13 100.30 (5) (a) The department may issue a special order as provided in s. 93.18

14 ‘ag’ainst aretailer; or wholesaler%helesale%eﬁmetewe%ﬂeleifue}eﬁefmeﬁéequiring
15 the person to cease and desist from violating this section in the sale of cigarettes or
16 other tobacco products, ferménted malt beverages, or intoxicating liquor or wine e
17 motor-vehiele fuel. The department or a district attorney may commence an action
18 on behalf of the state against a retailer; or wholesaler,whelesaler of motor vehicle
19 £&e¥er~¥eﬁnei\ who violates a special order issued under this paragraph to recover a

20 forfeiture of not less than $200 nor more than $5,000 for each violation.

History: 1973 c. 310; 1979 c. 34 ss. 9500 to 950y, 2102 (3) (a); 1979 ¢. 176, 221; 1981 c. 795, 17; 1983 a. 189 ss. 136 to 138, 329 (20); 1983 a. 466; 1985 a. 313, 332; 1987
a. 175; 1993 a. 16; 1997 a. 55; 2001 a. 16.

Cross-reference: See also s. ATCP 105.01, Wis. adm. code.

21 SEcTION 15. 100.30 (5m) of the statutes is repealed.

22 | SECTION lé. 100.30 (6) (a) 7. of the statutes is amended to read:
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SECTION 16

100.30 (6) (a) 7. The price of merchandise is made in good faith to meet an
éxisting price of a competitor and is based on evidence in the possession of the
retailer; or wholesaleravhelesale%eﬂrxmtewehieleﬁa&eﬁeﬁn‘é in the form of an
advertisement, proof of sale, or receipted puréhase, price survey, or other business
record maintained by the retailer; or wholesaler;-whelesaler of motor vehiele fuel or

refiner in the ordinary course of trade or the usual conduct of business.

History: 1973 c. 310; 1979 c. 34 55, 9500 to 950y, 2102 (3) (a); 1979 c. 176, 221; 1981 c. 79 5. 17; 1983 a. 189 ss. 136 to 138, 329 (20); 1983 a. 466; 1985 a. 313, 332; 1987
a, 175; 1993 a. 16; 1997 a. 55; 2001 a. 16.

Cross-reference: See also s. ATCP 105,01, Wis, adm. code.
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SecTION 17. 100.30 (6) (a) 9.{)f the statutes is repealed.

SectIioN 18. 100.30 (7)\/0<f the statutes is repealed.

SECTION 19. 100.51 (6) (a) of the statutes is amended to read:

100.51 (6) (a) A motor fuel grantor that provides gasoline to a motor fuel dealer
under a motor fuel dealership agreement shall offer gasoliﬁe to the motor fuel dealer
that is not blended with ethanol and that is suitable for subsequent blending with
ethanol and for resale. For purpoées of this subsection, gasoline that is not blended
with ethanol is not suitable for subsequent séle ifthe price charged for the unblended
gasoline by the motor fuel graytor does not fairly reflect the average bosted terminal

price, as defined in s. 100.30 (2) (a), 2017 stats.V/

History: 1987 a. 95, 399; 1989 a. 31; 1995 a. 27; 1997 a. 35; 1997 a. 111 s. 30; Stats, 1997 s. 100.51; 2009 a. 246, 401,

SECTION 20. 814.04 (intro.) of the statutes is amended to read:

814.04 Items of costs. (intro.) Except as provided in ss. 93.20, 100.195 (5m)
(b), l00730—€5m¥?i106.50 (6) (i) and (6m) (a), 115.80 (9), 767.553 (4) (d), 769.313,
802.05, 814.245, 895.035 (4), 895.044, 895.443 (3), 895.444 (2), 895.445 (3), 895.446
(3), 895.506, 943.212 (2) (b), 943.245 (2) (d), 943.51 (2) (b), and 995.10 (3), when

allowed costs shall be as follows:

History: Sup. Ct, Order, 50 Wis. 2d vii (1971); 1971 c. 141; Sup. Ct. Order, 67 Wis. 2d 585, 761, 780 (1975); Stats. 1975 s, 814.04; 1977 c. 209; 1979 c. 1105, 60 (13); 1979
c. 271,355; 1981 c. 123, 317; 1985 a. 52, 311; 1987 a. 348; 1991 a. 39, 65, 189, 295; 1993 a. 98, 326, 486, 490, 491; 1995 a. 24, 27, 133, 149, 262, 417; 1997 a. 55, 164, 254;
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1999 a, 32, 82, 122, 190; 2001 a. 6, 16; 2003 a. 138; Sup. Ct. Order No. 03-06A, 2005 WI 86, 280 Wis. 2d xiii; 2005 a. 155, 325; 2005 a. 443 s, 265; 2005 a. 458; 2007 a. 96;
2009 a. 20; 2011 a. 2, 69, 118, 219; 2013 a. 165.

(END)
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DOA.......Potts, BB0342 - Unfair Sales Act

FOR 2019-2021 BUDGET -- NOT READY FOR INTRODUCTION

AN AcT ...; relating to: the budget.

Analysis by the Legislative Reference Bureau
COMMERCE AND ECONOMIC DEVELOPMENT
COMMERCE

1. Minimum markup for motor vehicle fuel

The bill exempts sales of motor vehicle fuel from the Unfair Sales Act, which
1) prohibits below-cost sales of any merchandise if the sale is intended to induce the
purchase of other merchandise or divert trade unfairly from a competitor; and 2)
requires a “minimum markup” (a specified amount over the cost of the merchandise
to the seller) to be added to sales of motor vehicle fuel, tobacco products, fermented
malt beverages, liquor, or wine. Under current law, the required minimum markup
for motor vehicle fuel is 3, 6, or 9.18 percent of the cost of the fuel to the seller,
depending on whether the fuel is sold by a retailer or a wholesaler and whether the
fuel is sold from a retail station. Under the bill, the prohibition on below-cost sales
and the minimum markup requirement do not apply to sales of motor vehicle fuel.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: \
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/" SECTION 1. 20.115 (1) (r) of the statutes is repealed.

| +++NOTE: This section repeals the appropriation from the petroleum inspection

; fund for enforcement of the Unfair Sales Act. Is this okay? Would you like to provide a
different appropriation for enforcement of the remaining Unfair Sales Act provisions?

=++*NOTE: This SECTION involves a change in an approprlatlon that must be
\ reflected in the revised schedule in s. 20 005, stats

S

SECTION 2. 100.26 (9) of the statutes is repealed

SECTION 3. 100.30 (2) (a) and (am) 1m. of the statutes are repealed.

SECTION 4. 100.30 (2) (b) of the statutes is emended to read:

100.30 (2) (b) “Costtoretailer” and “cost to wholesaler” as defined in pars. (am)
and (c) mean bona fide costs; and purchases made by retailers; or wholesalers;
wholesalers of metor vehiele fuel and refiners at prices which cannot be justified by
pre\}ailing market conditions within this state shall not be used in determining cost
to the retailer and cost to the wholesaler. Prices at which purchases of merchandise

other than motor vehicle fuel are made by retailers or wholesalers cannot be justified

by prevailing market conditions in this state when they are below the lowest prices |

at which the manufacturer or producer of such. merchandise sells to other retailers

or wholegalers in this state. Prices-at-which sales-of motorvehicle fuclaremadeby

SECTION 5. 100.30 (2) (c) 1g. and 1r. of the statutes are repealed.

SECTION 6. 100.30 (2) (cg) of the statutes is repealed.

SECTION 7. 100.30 (2) (¢j) of the statutes is amended to read:

100.30 (2) (¢j) “Existing price of a competitor” means a price being
simultaneously offered to a buyer for merchandise of like quality and quantity by a

person who is a direct competitor of the retailer; or wholesaler; whelesaler-of moteor
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vehielefuel-or-refiner and from whom the buyer can practicably purchase the
merchandise.

SECTION 8. bl(‘)0.30 (2) (cL) and (cm) of the statutes are repealed.

SEcTION 9. 100.30 (2) (d) of the statutes is amended to read:

100.30 (2) (d) “Replacement cost” means the cost computed as specified in par.
(am) or (c) at which the merchandise sold could have been bought by the retailer; or
wholesaler er-whelesaler-of motor-vehielefuel at any time if bought in the same
quantity as the retailer;s; or wholesaler’s er-whelesaler-of motor-vehiele fuel’s last
purchase of the said merchandise.

SECTION 10. 100.30 (2) (g) of the statutes is amended to read:

100.30 (2) (g) “Sell”, “sale”, or “sold” ihcludes any advertising or offer to sell or
any transfer of merchandise where title is retained by the rétailer; or wholesaler;
whelesaler of motorvehiele fuel or refiner as security for the payment of the purchase
price. In determining the selling price of merchandise by retailers and wholesalers; |
wholesalers—of motor-vehicle fuelretailers—and refiners under this section, all
fractions of a cent shall be carried to the next full cent.

SEcTION 11. 100.30 (2) (§) and (m) of the statutes are repealed.

SEcTION 12. 100.30 (2m) (c) of the statutes is repealed.

SEcTION 13. 100.30 (3) of the statutes is amended to read:

100.30 (3) TLLEGALITY OF LoSs LEADERS. Any sale of any item of merchandise,
other than motor vehicle fuel, either by a retailer; or wholesaler, whelesaler of motor
vehiele-fuel orrefiner; at less than cost as defined in this section with the intent or
effect of inducing the purchase of other merchandise or of unfairly diverting trade
from a competitor, impairs and prevents fair competition, injures public welfare, and

is unfair competition and contrary to public policy and the policy of this section. Such
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SECTION 13
sales are prohibited. Evidence of any sale of any item of merchandise, other than
motor vehicle fuel, by any retailer; or wholesaler;whelesaler-of motor vehicle fuelor
refiner at less than cost as defined in this section shall be prima facie evidence of

intent or effect to induce the purchase of other merchandise, or to unfairly divert

trade from a competitor, or to otherwise injure a competitor.

SECTION 14. 100.30 (5) (a) of the statutes is amended to read:

100.30 (5) (a) The department may issue a special order as provided in s. 93.18
against a retailer; or wholesaler,—whelesalelﬁeﬁmétemlehieleﬁﬂeﬁeﬁnelc requiring
the person to cease and desist from violating this section in the sale of cigarettes or
other tobacco products, fermented malt beverages, or intoxicating liquor or wine or
motor-vehicle fuel. The department or a district attorney may commence an action
on behalf of the state against a retailer; or wholesaler;-whelesaler-of-motor-vehiele
fuel orrefiner who violates a special order issued under this paragraph to recover a
forfeiture of not less than $200 nor more than $5,000 for each violation.

SEcTION 15. 100.30 (5m) of fhe statutes is repealed.

SEcTION 16. 100.30 (6) (a) 7. of the statutes is amended to read:

100.30 (6) (a) 7. The price of merchandise is made in good faith to meet an
existing price of a competitor and is based on evidence in the possession of the
retailer; or wholesaler; wholesaler-of motor-vehiele fuel-orrefiner in the form of an
adverfisement, proof of sale, or receipted pufchase, price survey, or other business
record maintained by the retailer; or wholesalerfwhelesale%ef&nete%%hielei&el»e?
refiner in the ordinary course of trade or the usual conduct of business.

Secrion 17. 100.30 (6) (a) 9. of the statutes is repealed.

SEcTiOoN 18. 100.30 (7) of the stétutes is repealed.

SEcTION 19. 100.51 (6) (a) of the statutes is amended to read:
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100.51 (6) (a) A motor fuel grantor that provides gasoline to a motor fuel dealer
under a motor fuel dealership agreement shall offer gasoline to the motor fuel dealer
that is not blended with ethanol and that is suitable for subsequent blending with
ethanol and forkresale. For purposes of this subsection, gasoline that is not blended
with ethanol is not suitable for subsequent sale if the price charged for the unblended
gasoline by the motor fuel grantor does not fairly reflect the average posted terminal
price, as defined in s 100.30 (2) (a), 2017 stats.

SECTION 20. 814.04 (intro.) of the statutes is amended to read:

814.04 Items of costs. (intro.) Except as provided in ss. 93.20, 100.195 (5m)
(b), 100-:30-(6m); 106.50 (6) (i) and (6m) (a), 1156.80 (9), 767.553 (4) (d), 769.313,
802.05, 814.245, 895.035 (4), 895.044, 895.443 (3), 895.444 (2), 895.445 (3), 895.446
(3), 895.506, 943.212 (2) (b), 943.245 (2) (d), 943.51 (2) (b), and 995.10 (3), when
allowed costs shall be as follows:

(END)
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Hi, Mary,

Thanks for getting this back so quickly. Under Section 1, please keep the appropriation.
Thanks again,

Andy

Andrew R. Potts

Executive Budget and Policy Manager
Department of Administration
Division of Executive Budget and Finance

Andrew Potts@ wisconsin.gov
(608) 266-2081
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- Analysis by the Legislative Reference Bureau
COMMERCE AND ECONOMIC DEVELOPMENT
COMMERCE

1. Minimum markup for motor vehicle fuel U“‘jef W%W% iaw/ .

“The bill exempts sales of motor vehicle fuel from e Unfair Sales Act{ whi wh1ch5 (
1) prohibits below-cost sales of any merchandise if the §ale is intended to induce the l
purchase of other merchandise or divert trade unfairly from a competitor; and 2)
requires a “minimum markup” (a specified amount over the cost of the merchandise ;f’
to the seller) to be added to sales hicle fuel, tobacco products fermented
malt beverages, liquor, or wine. Under current Iaw; the required minimum markup )
for motor vehicle fuel is 3, 6, or 9.18 percent o e cost of the fuel to the seller, S

depending on whether the fuel is sold by a retailer or a wholesaler and whether the g
fuel is sold from a retail station ﬁﬁder the bill, the prohibition on below-cost sales—

;;and the minimum markup requirement do not apply to sales of motor vehicle fuel.

“For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SEcTION 1

SECTION 1. 100.26 (9) of the statutes 1s repealed.

SEcTION 2. 100.30 (2) (a) and (am) lm of the statutes are repealed.

SecTIiON 3. 100.30 (2) (b) of the statutes is amended to read:

100.30 (2) (b) “Cost to retailer” and ‘5cost to wholesaler” as defined in pars. (am)
and (c) mean bona fide costs; and purchases made by retailers; or wholesalers;
whelesalerseilmeteeveh}eleiael-ecnd—reiimers at prices which cannot be justified by
prevalllng market conditions Wlthm thls state shall not be used in determining cost
to the retailer and cost to the Wholeealer. Prices at which purchases of merchandise
other than motor vehicle fuel are made by retailers or wholesalers cannot be justified
by prevailing market conditions 1n this state when they are below the lowest prices
at which the manufacturer or producer of such merchandise sells to other retailers

or wholesalers in this state.

SEcTION 4. 100.30 (2) (c) 1g. and 1r. of the statutes are repealed.

SEcTION 5. 100.30 (2) (cg) of the statutes is repealed.

SEcTION 6. 100. 30 (2) (¢j) of the statutes is amended to read:

100.30 2) (¢) ; “Ex1st1ng price of a competitor” means a price bemg
simultaneously offered to a buyer for merchandise of like quality and quantlty by a

person whoisa dlregt competitor of the retailer; or wholesaler;-whelesaler of moter

veh;ele_ﬁuel_eHe%hef' iner and from whom the buyer can practicably purchase the

merchandise. |
H

SECTION 7. /100.30 (2) (cL) and (cm) of the statutes are repealed.

SEcTION 8; 100.30 (2) (d) of the statutes is amended to read:
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SECTION 8

100.30 (2) (d) “Replacement cost” meansfthe cost computed as specified in par.
(am) or (c) at which the merchandise sold could have been bought by the retailer; or
wholesaler em&xelesaler—ef—meter—veh}ele—ﬁuel at any time if bought in the same

quantity as the reta1ler wholesaler S er—whelesaleeef—meter—velnele»iiuels last

purchase of the said merchandise.
SECTION 9. 100.30 (2) (g) of the statutes is amended to read:
100.30 (2) (g) “Sell”, “sale”, or sold” includes any advertising or offer to sell or
I

any transfer of merchandise where t; ;tle is retained by the retailer; or wholesaler;

%u

whelesale%eﬂmeteweh}eleﬁieleﬁeﬁime% as security for the payment of the purchase
i
price. In determining the selling px;;lce of merchandise by retailers and wholesalers;

md&elesalers—efaneter—veh&ele—ﬁwl—retaﬂees—&nd—%eﬁme%s under this section, all

i
fractions of a cent shall be carrled to the next full cent.

SEcTION 10. 100.30 (2) (])§énd (m) of the statutes are repealed.

SEcTION 11. 100.30 (2m); j(c) of the statutes is repealed.

SEcTION 12. 100.30 (3) ¢ jfthe statutes is amended to read:

100.30 (8) ILLEGALITY F LOSS LEADERS. Any sale of any item of merchandise,
other than motor vehicle fu§l, either by a retailer; or wholesaler, wholesalerofmotor
vehiele-fuel orrefiner; at lg"gss than cost as defined in this section with the intent or
effect of inducing the pufchase of other merchandise or of unfairly diverting trade
from a competitor, 1mpa1rs and prevents fair competition, injures public Welfare and

is unfaircompetition a; d contrary to public policy and the policy of this section. Such

sales are prohibited.fZ Evidence of any sale of any item of merchandise, other than

motor vehicle fuel, b’“gf any retailer; or wholesaler; whelesalerof motor-vehicle-fuel-ox

refiner at less than cost as defined in this section shall be prima facie evidence of
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Ts SECTION 12
intent or effect to induce the purchase of other mei;chandise, or to unfairly divert
trade from a competitor or to otherwise injure a cdulpetitor

SECTION 13. 100.30 (5) (a) of the statutes is amended to read:

100.30 (5) (a) The department may issue a. spec1a1 order as provided in s. 93.18
against a retailer; or wholesaler;wlhelesalepeﬁ?eter—veh&eleiueleﬁeﬁner requiring
the person to cease and desist from violating thls section in the sale of cigarettes or
other tobacco products, fermented malt bevei'ages or intoxicating liquor or wine er
motor-vehicle fuel. The department or a dlStI‘lCt attorney may commence an action
on behalf of the state against a retailer; or wholesaler»whelesaler—ef—meteiﬂ#eh&ele
fuel or refiner who violates a special order issued under this paragraph to recover a
forfeiture of not less than $200 nor mofe than $5,000 for each violation.

SEcTION 14. 100.30 (bm) of the étatutes is repealed.

. SecTioN 15. 100.30 (6) (a) 7. of the statutes is amended to read:

100.30 (6) (a) 7. The price of merchandlse is made in good faith to meet an
existing price of a competitor and is based on evidence in the possession of the
retailer; or wholesaler—whelesale1‘~ef—metellJJeh&ele—fuel—er—Peﬁnelc in the form of an
advertisement, proof of sale, or recelpted purchase, price survey, or other business
record maintained by the retaller— or wholesaler—1vwhelesale1Lef—meteJF—Veth}ele—ffueLm1
refiner in the ordinary course of trade or the usual conduct of business.

SEcTION 16. 100.30 (6) (a) 9. of the statutes is repealed.

SEcTION 17. 100.30 (7 ) of the statutes is repealed.

SECTION 18, 10051(6) (a) of the statutes is amended to read:

100.51(6) (a) A motor fuel grantor that provides gasoline to a motor fuel dealer
under a motor fuel dea%érship agreement shall offer gasoline to the motor fuel dealer

that is not blended Wfth ethanol and that is suitable for subsequent blending with
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- ethanol and for resale. For purposes of this;;‘éfubsection, gasoline that is not blended

with ethanol is not suitable for subsequel}if ;,ale ifthe price charged for the uhblended
gasoline by the motor fuel grantor doe§:jliot fairly reflect the average posted terminal
price, as defined in s. 100.30 (2) (a)},%5:°25017 stats.

SECTION 19. 814.04 (intro.)ﬁé}} the statutes is amended to read:

814.04 Items of costé. (J,htro) Except as provided in ss. 93.20, 100.195 (bm)
(b), 160-30-(bm); 106.50 (G)fff{; and (6m) (a), 115.80 (9), 767.5563 (4) (d), 769.313,
802.05, 814.245, 895.035 (45, 895.044, 895.443 (3), 895.444 (2), 895.445 (3), 895.446 |
(3), 895.506, 943.212 (2) ;(b), 943.245 (2) (d), 943.51 (2) (b), and 995.10 (3), when

allowed costs shall be gs follows:

) 3 (END)
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and

INSERT ool 2and
SecTionN 1. 100.30 (2) (am) 1m. a.,\lm,b. @{ @/d m) e({(c) lgéjﬁ of the

statutes are amended to read:

100.30 (2) (am) 1m. a. In th_e case of the retail sale of motor vehicle fuel by a
refiner at a retail station owned or operated either directly or indirectly by the
refiner, the refiner’s lowest selling price to other retailers or to wholesalers of motor
vehicle fuel on the date of the refiner’s retail sale, less all trade discounts except
cﬁstomary discounts for cash, plus any exciée, sales or use taxes imposed on the

motor vehicle fuel or on its sale and any cost incurred for transportation and any

other charges not otherwise included in the invoice cost of the motor vehicle fuel;plus

doing business; or the average posted terminal price at the terminal located closest

to the retail station

ss; whichever is greater.

b. In the case of the retail sale of motor vehicle fuel by a wholesaler of motor
vehicle fuel, who isnot a refixner,‘ at aretail station owned or operated either directly
or indirectly by the wholesaler of motor vehicle fuel, the invoice cost of the motor
vehicle fuel to the wholesaler of motor vehicle fuel within 10 days prior to the date
of sale, or the replacement cost of the motor vehicle fuel, whichever is lower, less all
trade discounts except customafy discounts for cash, plus any excise, sales or use
taxes imposed on the motor vehicle fuel or on its sale, and any cost incurred for
transportation and any other charges not otherwise included in the invoice cost or

replacement cost of the motor vehicle fuel,-plus-a-markup-of-9-18 percent-of that
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; or the average

posted terminal price at the terminal located closest to the retail station plus-a

part-of the cost-of doing business; whichever is greater.

c. In the case of the retail sale of motor vehicle fuel by a person other than a
refiner or a wholesaler of motor vehicle fuel at a retail station, the invoice cost of the
motor vehicle fuel to the retailer within 10 days prior to the date of sale, or the
replacement cost of the motor vehicle fuel, whichever islower, less all trade discounts
except customary discounts for cash, plus any excise, sales or use taxes imposed on
the motor vehicle fuel or on its sale and any cost incurred for transportation and any
other charges not otherwise included in the invoice cost or the replacement cost of

the motor vehicle fuel

proportionate partof the cost-of doing business; or the average posted terminal price
at the terminal located closest to the retailer plus-a-markup-of-9.18 percent-of the

business; whichever is greater.

d. In the case of a retail sale of motor vehicle fuel by a refiner at a place other
than a retail station, the refiner’s lowest selling price to other retailers or to
wholesalers of motor vehicle fuel on the date of the refiner’s retail sale, less all trade
discounts except customary discounts for cash, plus any excise, sales or use taxes
imposed on the motor vehicle fuel or on its sale and any cost incurred for
transportation and Wer chargés not otherwise included in the invoice cost of

41

the motor vehicle fuelt
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e. Inthe case of aretail sale of motor vehicle fuel by a person other thén arefiner
at a place other than a retail station, the invoice cost of the motor vehicle fuel to the
retailér within 10 days prior to the date of the sale, or the replacement cost of the
motor vehicle fuel, whichever is lower, less all trade discounts except customary
discounts for cash, plus any excise, sales or.use taxes imposed on the motor vehicle

fuel or on its sale and any cost incurred for transportation and any other charges not

ot \;wi\se included in the invoice cost or the replacement cost of the motor vehicle
W

(c) 1g. With respect to the wholesale sale of motor vehicle fuel by a refiner, “cost
to wholesaler” means the refiner’s lowest selling price to other retailers or to
wholesalers of motor vehicle fuel on the date of the refiner’s wholesale sale, less all
trade discounts except customary discounts for cash, plus any excise, sales or use
taxes imposed on the motor vehicle fuel or on its sale and any cost incurred for

transportation and any other charges not otherwise included in the invoice cost of

the motor vehicle fuel -t

1r. With respect to the wholesale sale of motor vehicle fuel by a person other

than a refiner, “cost to wholesaler” means the invoice cost of the motor vehicle fuél
to the wholesaler of motor vehicle fuel within 10 days prior to the date of the sale or
the replacement cost of the motor vehicle fuel, whichever is lower, less all trade
discounts except customary discounts for cash, plus any excise, sales or use taxes

imposed on the motor vehicle fuel or on its sale and any cost incurred for
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transportation and any other charges not otherwige included in the invoice cost or

ey

the replacement cost of the motor vehicle fue

History: 1973 c. 310; 1979 c. 34 ss. 9500 to 950y, 2102 (3) (a); 1979 c. 176, 221; 1981 ¢. 79 5."17; 1983 a, 189 ss. 136 to 138, 329 (20); 1983 a. 466; 1985 a. 313, 332; 1987
a. 175; 1993 a, 16; 1997 a. 55; 2001 a. 16.

Cross-reference: See also s. ATCP 105.01, Wis. adm. code.
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DOA.......Potts, BB0342 - Unfair Sales Act

FOR 2019-2021 BUDGET -- NoT READY FOR INTRODUCTION

AN AcrT .. relating to: the budget.

Analysis by the Legislative Reference Bureau
COMMERCE AND ECONOMIC DEVELOPMENT
' COMMERCE

1. Minimum markup for motor vehicle fuel

Under current law, the Unfair Sales Act 1) prohibits below-cost sales of any
merchandise if the sale is intended to induce the purchase of other merchandise or
divert trade unfairly from a competitor; and 2) requires a “minimum markup” (a
specified amount over the cost of the merchandise to the seller) to be added to sales
of motor vehicle fuel, tobacco products, fermented malt beverages, liquor, or wine.
The required minimum markup for motor vehicle fuel is 3, 6, or 9.18 percent of the
cost of the fuel to the seller, depending on whether the fuel is sold by a retailer or a
wholesaler and whether the fuel is sold from a retail station. This bill exempts sales
of motor vehicle fuel from the minimum markup requirement under the Unfair Sales
Act.

For further information see the state fiscal estimate, which will be printed as

~ an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SECTION 1. 100.30 (2) (am) 1m. a., b, c., d. and e. and (c) 1g. and 1r. of the
statutes are amended to read:

100.30 (2) (am) 1m. a. In the case of the retail sale of motor vehicle fuel by a
refiner at a retail station owned or operated either directly or indirectly by the
refiner, the refiner’s lowest selling price to other retaﬂers or to wholesalers of motor
vehicle fuel on the date of the refiner’s retail séle, less all trade discounts except
customary discounts for cash, plus any excise, sales or use taxes imposed on the
motor vehicle fuel or on its sale and any cost incurred for transportation and any

other charges not otherwise included in the invoice cost of the motor vehicle fuel; plus

doing business; or the average posted terminal price at the terminal located closest

b. In the case of the retail sale of motor vehicle fuel by a wholesaler of motor
vehicle fuel, who is not a refiner, at a retail station owned or operated either directly
or indirectly by the wholesaler of motor vehicle fuel, the invoice cost of the motor
vehicle fuel to the wholesaler of motor vehicle fuel within 10 days prior to the date
of sale, or the replacement cost of the motor vehicle fuel, whichever is lower, less all
trade discounts except customary discounts for cash, plus any excise, sales or use
taxes imposed on the motor vehicle fuel or on its sale, and any cost incurred for

transportation and any other charges not otherwise included in the invoice cost or

replacement cost of the motor vehicle fuel;-plus-a-markup-of 918 percent-of that

; or the average

posted terminal price at the terminal located closest to the retail station plus-a
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SEcTION 1

part-of the cost-of deing business; whichever is greater.

c. In the case of the retail sale of motor vehicle fuel by a person other than a

refiner or a wholesaler of motor vehicle fuel at a retail Station, the invoice cost of the
motor vehicle fuel to the retailer within 10 days prior to the date of sale, or the
replacemenf cost of the motor vehicle fuel, whichever is lower, less all trade discounts
except customary discounts for cash, plus any excise, sales or use taxes imposed on
the motor vehicle fuel or on its sale and any cost incurred for transportation and any

other charges not otherwise included in the invoice cost or the replacement cost of

the motor vehicle fuel,—plus-a—markup-of 6-percent—of that-amount-to-cover-a
proportionate part-of the cost-of doingbusiness; or the average posted terminal price

at the terminal located closest to the retailer plus-a-markup-of-9-18 percent-of the

business; whichever is greater.

d. In the case of a retail sale of motor vehicle fuel by a refiner at a place other
than a retail station, the refiner’s lowest selling price to other retailers or to
wholesalers of motor vehicle fuel on the date of the refiner’s retail sale, less all trade
discounts except customary discounts for cash, plus any excise, sales or use taxes
imposed on the motor vehicle fuel or on its sale and any cost incurred for
transportation and any other chargés not otherwise included in the invoice cost of

the motor vehicle fuel

e. Inthe case of aretail sale of motor vehicle fuel by a person other than a refiner

at a place other than a retail station, the invoice cost of the motor vehicle fuel to the
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SECTION 1
retailer within 10 days prior to the date of the sale, or the replacement cost of the
motor vehicle fuel, whichever is lower, less all trade discounts except customary
discounts for cash, plus any excise, sales or use taxes imposed on the motor vehicle

fuel or on its sale and any cost incurred for transportation and any other charges not

otherwise included in the invoice cost.or the replacement cost of the motor vehicle

(¢) 1g. With respect to the wholesale sale of motor vehicle fuel by a refiner, “cost

to wholesaler” means the refiner’s lowest selling price to other retailers or to

- wholesalers of motor vehicle fuel on the date of the refiner’s wholesale sale, less all

trade discounts except customary discounts for cash, plus any excise, sales or use
taxes imposed on the motor vehicle fuel or on its sale and any cost incurred for
transportation and any other charges not otherwise included in the invoice cost of

the motor vehicle fuel;+

1r. With respect to the wholesale sale of motor vehicle fuel by a person other

than a refiner, “cost to wholesaler” means the invoice cost of the motor vehicle fuel
to the wholesaler of motor vehicle fuel within 10 days prior to the date of the sale or
the replacement cost of the motor vehicle fuel, whichever is lower, less all trade
discounts except customary discounts for cash, plus any excise, sales or use taxes

imposed on the motor vehicle fuel or on its sale and any cost incurred for

. transportation and any other charges not otherwise included in the invoice cost or

the replacement cost of the motor vehicle fuel to-which-shall be-added-a-markupto
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(END)



