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1 AN Act .. relating to: the budget.

Analysis by the Legislative Reference Bureau
STATE GOVERNMENT
LEGISLATURE

%ﬁ‘, Legislative intervention in certain court proceedings

Current law, under 2017 Wisconsin Act 369, provides that the legislature may
intervene as a matter of right in an action when a party to the action, as part of a
claim or affirmative defense, challenges in state or federal court the constitutionality
of a statute, facially or as applied, challenges a statute as violating or preempted by
federal law, or otherwise challenges the construction or validity of a statute. Act 369
also provides that the legislature must be served with a copy of the proceedings in
all such actions, regardless of whether the legislature intervenes. This bill repeals
those provisions.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

2 ><\ SEcTION 1. 13.365 of the statutes is repealed.

3 SECTION 2. 13.56 (2) of the statutes is amended to read:
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SECTION 2
1 13.56 (2) PARTICIPATION IN CERTAIN PROCEEDINGS. The cochairpersons of the joint
2 committee for review of administrative rules or their designated agents shall accept
3 service made under ss. 227.40 (5) and 806.04 (11). If the committee determines that
4 the legislature should be represented in the proceeding, it shall request the joint
5 committee on legislative organization to intervene-in designate bthe legislature’s
6 representative for the proceeding as provided under-s.806.04-(11). The costs of /
7 participation in the proceeding shall be paid equally from the appropriations under
8 s.20.765 (1) (a) and (b), except that such costs incurred by the department of justice
9 | shall be paid from the appropriation under s. 20.455 (1) (d).

History: 1973 ¢.90, 162; 1973 c. 334 5. 58; 1973 c. 336; 1975 c. 224; 1975 c. 414 5. 28; 1977 c. 29, 277, 449; 1979 c. 34 ss. 2qem, 2102 (32) (b); 1979 . 270; 1981 c. 253;
1983 a. 27; 1985 a. 182 ss. 1 to 6, 57; 2003 a. 33; 2005 a. 25; 2017 a. 369.

Cross-reference: See s, 227.19 (1) for a statement of legislative policy regarding legislative review of administrative rules. See s. 227.26 for review after promulgation of
rules.

10 SECTION 3. 13.90 (2) of the statutes is amended to read:
11 13.90 (2) The cochairpersons of the joint committee on legislative organization
12 or their designated agent shall accept service made under ss. s. 806.04 (11) and

|
R N
13 893.825-(2). If the committee, the senate organization committe%ror the assembly LA

14 organization committee}] determines that the legislature should intervene be

15 represented in the proceeding as-previded unders-803.09-(2m); the-assembly shall
16

17

18 committee shall designate the legislature’s representative for the proceeding. The

19 costs of participation in the proceeding shall be paid equally from the appropﬁations

20 under s. 20.765 (1) (a) and (b), except that such costs incurred by the department of v
21 justice shall be paid from the appropriation under s. 20.455 (1) (d). /

History: 1971 c. 215; 1973 c. 90; 1975 c. 224, 421; 1977 c. 449; 1979 c. 34 55, 7d to 7s, 2102 (32) (b); 1981 c. 372s. 18; 1983 a. 27, 308; 1985 a. 29, 332; 1987 a. 27; 1989
a. 31, 359, 366; 1993 a. 52; 1995 a. 27, 162, 417; 1997 a. 27, 237; 1999 a. 4, 29, 81; 2001 a. 16; 2003 a. 33; 2005 a. 25; 2007 a. 20; 2017 a. 369.

S NS v

22 SEcTION 4. 165.25 (1) of the statutes is amended to read:
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SECTION 4

165.25 (1) REPRESENT STATE IN APPEALS AND ON REMAND. Except as provided in
ss. 5.05 (2m) (a), 19.49 (2) (a), and 978.05 (5), appear for the state and prosecute or
defend all actions and proceedings, civil or criminal, in the court of appeals and the

supreme court, in which the state is interested or a party, and attend to and prosecute

or defend all civil cases sent or remanded to any circuit court in which the state is

unders-803.09-Cm)-at-anytime. Nothingin this subsection deprives or relieves the

attorney general or the department of justice of any authority or duty under this

chapter.

History: 1971 c. 125 5. 522 (1); 1971 c. 215; 1973 ¢. 333; 1975 <. 81, 199; 1977 c. 29 s. 1656 (27); 1977 ¢. 187, 260, 273, 344; 1981 c. 20, 62, 96; 1983 a. 27; 1983 a. 36
5. 96 (2), (3), (4); 1983 a. 192; 1985 a. 29, 66; 1987 a. 416; 1989 a. 31, 115, 187, 206, 359; 1991 a. 25, 39, 269; 1993 a. 27,28, 365; 1995 a. 27 ss. 4453 to 4454m, 9126 (19);
1995 a. 201; 1997 a. 27, 111; 2001 a. 16; 2003 a. 111, 235; 2005 a. 96, 458; 2007 a. 1; 2007 a. 20 ss. 2904, 9121 (6) (a); 2007 a. 76, 79, 96, 130, 225; 2009 a. 2, 28, 42; 2011
a. 32, 35; 2013 a. 20 ss. 164, 166, 167, 180, 1904m; 2013 a. 166 s. 76; 2013 a. 173, 223, 241; 2015 a. 55, 118; 2017 a. 59, 261, 337, 369.

10
11
12
13
14
15
16
17
18
19
20

SECTION 5. 165.25 (1m) of the statutes is amended to read:

165.25 (1m) REPRESENT STATE IN OTHER MATTERS. If requested by the governor
or either house of the legislature, appear for and represent the state, any state
department, agency, official, employee or agent, whether required to appear as a

party or witness in any civil or criminal matter, and prosecute or defend in any court

or before any officer, any cause or matter, civil or criminal, in which the state or the

people of this state may be interested. The—joint—committee—on—legislative

public service commission may request under s. 196.497 (7) that the attorney general
intervene in federal proceedings. All expenses of the proceedings shall be paid from

the appropriation under s. 20.455 (1) (d).
= [N5

B

History: 1971 c. 125s. 522 (1); 1971 c. 215; 1973 c. 333; 1975 c. 81, 199; 1977 ¢, 29 5. 1656 (27); 1977 <. 187, 260, 273, 344; 1981 ¢, 20, 62, 96; 1983 a. 27; 1983 a. 36
5. 96 (2), (3), (4); 1983 a. 192; 1985 a. 29, 66; 1987 a. 416; 1989 a. 31, 115, 187, 206, 359; 1991 a. 25, 39, 269; 1993 a. 27, 28, 365; 1995 a. 27 ss. 4453 to 4454m, 9126 (19);
1995 a. 201; 1997 a. 27, 111; 2001 a. 16; 2003 a. 111, 235; 2005 a. 96, 458; 2007 a. 1; 2007 a. 20 ss. 2904, 9121 (6) (a); 2007 a. 76, 79, 96, 130, 225; 2009 a, 2, 28, 42; 2011
a. 32, 35; 2013 a. 20 ss. 164, 166, 167, 180, 1904m; 2013 a. 166 s. 76; 2013 a. 173, 223, 241; 2015 a. 55, 118; 2017 a. 59, 261, 337, 369.

21
22

SECTION 6. 803.09 (2m) of the statutes is repealed.

SECTION 7. 806.04 (11) of the statutes is amended to read:

X
3
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SECTION 7

806.04 (11) ParTIES. When declaratory relief is sought, all persons shall be
made parties who have or claim any interest which would. be affected by the
declaration, and no declaration may prejudice the right of persons not parties to the
proceeding. In any proceeding which involves the validity of a municipal ordinance

or franchise, the municipality shall be made a party, and shall be entitled to be heard.

If a statute, ordinance or franchise is alleged to be unconstitutional, er-te-be-in

is-otherwise-challenged; the attorney general shall also be served with a copy of the
proceeding and be entitled to be heard. Ifastatuteis-allegedtobe unconstitutional,

legislative organizationshall representthelegislature. In any proceeding under this

section in which the constitutionality, construction or application of any provision of

ch. 227, or of any statute allowing a legislative committee to suspend, or to delay or
prevent the adoption of, a rule as defined in s. 227.01 (13) is placed in issue by the
parties, the joint committee for review of administrative rules shall be served with
a copy of the petition and, with the approval of the joint committee on legislative
organization, shall be made a party aﬁd be entitled to be heard. In any proceeding

under this section in which the constitutionality, construction or application of any
provision of ch. 13, 20, 111, 227 or 230 or subch, I, ITI or IV of ch. 16 or s. 753.075. or
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SECTION 7

of any statute allowing a legislative committee to suspend, or to delay or prevent the

adoption of, a rule as defined in s. 227.01 (13) is placed in issue by the parties, the

joint committee on legislative organization shall be served with a copy of the petition

and the joint committee on legislative organization, the senate committee on

organization or the assembly committee on organization may intervene as a part

to the proceedingvs and be heard.

History: Sup. Ct. Order, 67 Wis. 2d 585, 718 (1975); 1975 c. 218; Sup. Ct. Order, 82 Wis. 2d ix (1978); 1977 c. 449; 1979 c. 38, 89, 175; 1979 c. 330 5. 13; 1979 c. 352,
355;1981¢.96 5. 67; 1981 c. 187 5. 10; 1981 . 390 s. 252;1983 a, 255 s. 6;1985a, 1825, 57, Sup. Ct. Order, 166 Wis, 2d xix (1992), 2001 a, 102 109; 2005 a, 177 387; 2017
a. 369,

Judicial Council Committee’s Note, 1977: Sub. (3m), as created by ch, 263, laws of 1973, isadded. Sub. (3m), which was created during the time the rules of civil procedure
were in the process of being adopted, was inadvertently not included in new s. 806. 04 along wllh the other provisions of former s. 269.56. The only intent of the Judicial Council
during the preparation of the Rules of Civil Procedure in regard to old s. 269.56 was to renumber it to s. 806.04. [Re Order effective July 1, 1978]

Judicial Council Note, 1991: Sub. (1) is amended to clarify that a declaratory judgment is not appealable as of right unless it disposes of the entire matter in litigation as to

e nmoeerie paéui«lsglilcgjl: egwwéj(;lélll?’f 2of the statutes is amended to read: X
809.13 Rule (Intervention). A person who is not a party to an appeal may
file in the court of appeals a petition to intervene in the appeal. A party may file a
response to the petition within 11 days after service of the pétition. The court may
grant the petition upon a showing that the petitioner’s interest meets the
requirements of s. 803.09 (1); or (2);-or-(2m).

History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); 1981 c. 390 s. 252; Sup. Ct. Order No. 00-02, 2001 WI 39, 242 Wis. 2d xxvii; 2017 a. 369.

Judicial Council Committee’s Note, 1978: Former s. 817.12 (6) permltted the addition of parties but did not set the criteria for doing so. ThlS void is filled by making the
intervention rule in the Rules of Civil Procedure applicable to proceedings in the Court of Appeals. [Re Order effective July 1, 1978]

; 1Ju{ilg(;xél(iouncxl Note, 2001: The 7-day time limit has been changed to 11 days. Please see the comment to s. 808.07 (6) concerning time limits. [Re Order No. 00-02 effective X

uly
SECTION 9. Subchapter VIII (title) of chapter 893 of the statutes is amended to
read:
. e «
CHAPTER 893 - [‘3 ecedes
€q42.%0 "
SUBCHAPTER VIII i

CLAIMS AGAINST GOVERNMENTAL} BODIES,OFFICERS AND EMPLOYEES:— /{

SECTION 10. 893.825 of the statutes is repealed.

(END)

X
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INSERT A

SeEcTION 1. 165.08 (1) of the statutes is amended to read:

165.08 (1) Any civil action prosecuted by the department by direction of any
officer, department, board, or commission, or any civil action prosecuted by the
department on fhe initiative of the aigtorney general, or at the request of any
individual may be compromised or discontinued with-the-approval-of an-intervenor
under s.-803.09 (2m)-or,-if there is no-intervenor; by submission of a proposed plan
to the joint committee on finance for the approval of the committee. The compromise
or discontinuance may occur only if the joint committee on finance approves the
proposed plan. No proposed plan may be submitted to the joint committee on finance
if the plan concedes the unconstitutionality or other invalidity of a statufe, facially
or as applied, or concedes that a statute violates or is preempted by federal law,

without the approval of the joint committee on legislative organization.

History: 2007 a. 20; 2015 a. 55; 2017 a. 369.

END INSERT A
INSERT B

SEcTION 2. 165.25 (6) (a) 1. of the statutes is amended to read:

165.25 (6) (a) 1. At the request of the head of any department of state
government, the attorney general may appear for and defend any state department,
or any state officer, employee, or agent of the department in any civil action or other
matter brought before a court or an administrative agency which is brought against
the state department, or officer, employee, or agent for or on account of any act
growing out of or committed in the lawful course of an officer ’s, employee’s, or agent’s

duties. Witness fees or other expenses determined by the attorney general to be
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reasonable and necessary to the defense in fhe action or proceeding shall be paid as
provided forin s. 885.07 }. The attorney general may compromise and settle the action
as the attorney general determines to be in the best interest of the state except that,
if the action is for injunctive relief or there is a proposed consent decree, the attorney
general may not compromise or settle the action without-the-approval-ofan
mtewenewnde%&%@&@m}e&rﬂthe%&s&e&nﬁewe&e& without first submitting
a proposed plan to the joint committee on finance. If, within 14 working days after
the plan is submitted, the cochairpersons of the committee notify the attorhey
general that the committee has scheduled a meeting for the purpose of reviewing the
propbsed plan, the attorney general may compromise or settle the action only with
the approval of the committee. The attorney general may not submit a proposed plan
to the joint committee on finance under this subdivision in which the plan concedes
the unconstitutionality or other invalidity of a statute, facially or as applied, or
concedes that a statute violates or is preempted by federal law, without the approval

of the joint committee on legislative organization.

History: 1971 c. 125 s, 522 (1); 1971 c. 215; 1973 c. 333; 1975 c. 81, 199; 1977 c¢. 29 s, 1656 (27); 1977 c. 187, 260, 273, 344; 1981 c. 20, 62, 96; 1983 a. 27; 1983 a. 36
s. 96 (2), (3), (4); 1983 a. 192; 1985 a. 29, 66; 1987 a. 416, 1989 a. 31, 115, 187, 206, 359; 1991 a. 25, 39, 269; 1993 a. 27, 28, 365; 1995 a. 27 ss. 4453 to 4454m, 9126 (19);
1995 a. 201; 1997 a. 27, 111; 2001 a. 16; 2003 a, 111, 235; 2005 a. 96, 458; 2007 a. 1; 2007 a. 20 ss. 2904, 9121 (6) (a); 2007 a. 76, 79, 96, 130, 225; 2009 a. 2, 28, 42; 2011
a. 32, 35; 2013 a. 20 ss. 164, 166, 167, 180, 1904m; 2013 a. 166 s. 76; 2013 a. 173, 223, 241; 2015 a. 55, 118; 2017 a. 59, 261, 337, 369.

END INSERT B
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1. Legislative intervention in certain court proceedings

Current law, under 2017 Wisconsin Act 369, provides that the legislature may
intervene as a matter of right in an action when a party to the action, as part of a
claim or affirmative defense, challenges in state or federal court the constitutionality
of a statute, facially or as applied, challenges a statute as violating or preempted by
federal law, or otherwise challenges the construction or validity of a statute. Act 369
also provides that the legislature must be served with a copy of the proceedings in
all such actions, regardless of whether the legislature intervenes. This bill repeals
those provisions.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

2 SEcTION 1. 13.365 of the statutes is repealed.

3 ' SECTION 2. 13.56 (2) of the statutes is amended to read:



© 0 -1 & Ot ks~ W =

[ T S S e T S T e
S W 0 9 N Otk W N = O

2019 - 2020 Legislature ' -2- > LRB-2174/P1
e MPG:gjs

SECTION 2
13.56 (2) PARTICIPATION IN CERTAIN PROCEEDINGS. The cochairpersons of the joint
committee for review of administrative rules or their designated agents shall accept
service made under ss. 227.40 (5) and 806.04 (11). If the committee determines that
the legislature should be represented in the proceeding, it shall request the joint
committee on legislative organization to intervene—in designate the legislature’s
representative for the proceeding as-provided-unders.806.04-(11). The costs of
participation in the proceeding shall be paid equally from the appropriations under
8. 20.765 (1) (a) and (b), except that such costs incurred by the department of justice
shall be paid from the appropriation under s. 20.455 (1) (d).
SECTION 3. 13.90 (2) of the statutes is amended to read:
13.90 (2) The cochairpersons of the joint committee on legislative organization
or their designated agent shall accept service made under ss- s. 806.04 (11) and
893.825(2). If the committee, the senate organization committee, or the assemblyA

organization committee determines that the legislature should intervene be
represented in the proceeding as-provided-unders.-803.09-(2m),; the-assemblyshall

committee shall designate the legislature’s representative for the proceeding. The

costs of participation in the proceeding shall be paid equally from the appropriations
under s. 20.765 (1) (a) and (b), except that such costs incurred by the department of

justice shall be paid from the appropriation under S. 20.455 (1) (d).

I
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\ SECTION 4 _165.08 (1) of the statutes is amended to read

e
.

1@5 (1) Any civil action prosecuted bythe department by direction of any

offlcer departrne £, board or comm1ss1on or any c1v11 action prosecuted by, the

department on the initiative of the attorney general, or at the request of any

G
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;/1

individual may be compromised or discontinued

to the joint committee on fmance for the approval of the committee. The compromise

or discontinuance may occut only if the Jomt commlttee on finance approves the

proposed plan No proposed plan may be submitted to the _]omt commlttee on finance

if the plan concedes the unconstitutionality or other invalidity of a statute +facially

,,Ehf;;gor as apphed, or concedes that a statute violates or is preempted by federal law,
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Without theapproyal of the joint committee on Iegisletive organization.

SECTION 5. 165.25 (1) of the statutes is amended to read:

165.25 (1) REPRESENT STATE IN APPEALS AND ON REMAND. Except as provided in
ss. 5.05 (2m) (a), 19.49 (2) (a), and 978.05 (5), appear for the state and prosecute or
defend all actions and proceedings, civil or criminal, in the court of appeals and the

supreme court, in which the state isinterested or a party, and attend to and prosecute

~or defend all civil cases sent or remanded to any circuit court in which the state is

unders-803.09-2m)at-anytime. Nothingin this subsection deprives or relieves the

attorney general or the department of justice of any authority or duty under this

chapter.

SECTION 6. 165.25 (1m) of the statutes is amended to read:

165.25 (1m) REPRESENT STATE IN OTHER MATTERS. If requested by the governor
or either house of the legislature, appear for and represent the state, any stvate
department, agency, official, employee or agent, whether required to appear as a
party or witness in any civil or criminal matter, and prosecute or defend in any court

or before any officer, any cause or matter, civil or criminal, in which the state or the

people of this state may be interested. The jeint—committeeonlegislative
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ime. The

public service commission may request under s. 196.497 (7) that the attorney general
intervene in federal proceedings. All expenses of the proceedings shall be paid from

the appropriation under s. 20.455 (1) (d).
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SECTION k7. 165.25 (6) (a) 1. of the statutes is amended to read:

\\ 165.25 (6) (a) 1. At the request of the head of any department of sta’te
g

ernment, the attorney general may appear for and defend any state department
or any state officer, employee or agent of the department in any c1v1l act1on or other
matter brought before a court or an administrative agency Wh1ch is brought against
the state department or officer, employee, or agent for ‘or on account of any act
growing out of or comm1tted in the lawful course of an’ off1cer S, employee s, or agent’s
duties. Witness fees or other expenses detern-nned by the attorney general to be

reasonable and necessary to the defense i in the action or proceeding shall be paid as

provided forin s. 885.07. The attorney general may compromise and settle the action

as the attorney general determlnes 0 be in the best interest of the state except that,

if the action is for 1nJunct1ve rehef or there is a proposed consent decree, the attorney

general may not compronnse or settle the action without-the-approval-of-an

;s without first submitting

’

a proposed plan to the joint committee on f1nance':& ff w1th1n 14 working days after
the plan is submltted the cochairpersons of the commlttee notify the attorney
general that the committee has scheduled a meet1ng for the purpose of reviewing the
proposed plan the attorney general may compromise or settle the action only with

the approval of the committee. The attorney general may not subm1t a proposed plan

to the joint committee on finance under this subdivision in which the plan concedes

/ the unconstitutionality or other invalidity of a statute, facially or as applied, or

!

/
/
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SECTION 7

S g,

concedes that a statute violates or is preempted by federal law, without the approval\

2 of the joint commlttee on legislative organization. B
%ﬁy 3 SEcTION 8. 803.09 (2m) of the statutes is repealed.
- 4 SECTION 9. 806.04 (11) of the statutes is amended to read:
5 806.04 (11) Parties. When declaratory relief is sought, all persons shall be
6 made parties who have or claim any interest which would be affected by the
7 declaration, and no declaration may prejudice the right of persons not parties to the
8 proceeding. In any proceeding which involves the validity of a municipal ordinance
9 or franchise, the municipality shall be made a party, and shall be entitled tobe heard.
10 If a statute, ordinance or franchise is alleged to be unconstitutional, erto-be-in
11

12 is-otherwise-challenged; the attorney general shall also be served with a copy of the
13 proceeding and be entitled to be heard. Ifa-statuteis-allegedto be unconstitutional;

21 legislative organizationshallrepresent the legislature. In any proceedingunder this

22 section in which the constitutionality, construction or application of any provision of
23 - ch. 227, or of any statute allowing a legislative committee to suspend, or to delay or
24 prevent the adoption of, a rule as defined in s. 227.01 (13) is placed in issue by the

25 parties, the joint committee for review of administrative rules shall be served with
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SECTION 9

a copy of the petition and, with the approval of the joint committee on legislative

organization, shall be made a party and be entitled to be heard. In any proceeding
under this section in which the constitutionality, construction or application of any

provision of ch. 13, 20, 111, 227 or 230 or subch. I. IIT or IV of ch. 16 or 8. 753.075, or

of any statute allowing a legislative committee to suspend, or to delay or prevent the
adoption of, a rule as defined in s. 227.01 (13) is placed in issue by the parties, the
joint committee on legislative organization shall be served with a copy of the petition
and the joint committee on legislative organization, the senate committee on
organization or the assembly committee on organization may intervene as a party
to the proceedings and be heard.

SECTION 10. 809.13 of the statutes is amended to read:

809.13 Rule (1ntervention). A person who is not a party to an appeal may
file in the court of appeals a petition to intervene in the appeal. A party may file a
response to the petition within 11 days after service of the petition. The court may
grant the petitioh upon a showing that the petitioner’s interest meets the
requirements of s. 803.09 (1); or (2);-0r-(2m).

SeEcTION 11. Subchapter VIII (title) of chapter 893 [precedes 893.80] of the
statutes is amended to read:

CHAPTER 893
SUBCHAPTER VIII
CLAIMS AGAINST GOVERNMENTAL
BODIES, OFFICERS AND EMPLOYEES;
STATUTORY CHALLENGES
SEcCTION 12. 893.825 of the statutes is repealed.

(END)
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- Analysis by the Legislative Reference Bureau

1. Powers of the attorney general

This bill repeals changes made to the powers of the attorney general in 2017
Wisconsin Act 369 relating to the power to compromise or discontinue civil actions
prosecuted by DOJ and the power to compromise and settle actions in cases where
DOJ is defending the state. This bill reestablishes these settlement powers as they
existed under the law before Act 369 was enacted.

The bill allows the attorney general to compromise or discontinue actions
prosecuted by DOJ 1) when directed by the officer, department, board, or commission
that directed the prosecution; or 2) with the approval of the governor when the action
is prosecuted by DOJ on the initiative of the attorney general or at the request of any
individual. The bill eliminates the requirement for approval of compromise or
discontinuance from a legislative intervenor or JCF. It also eliminates the
requirement, in certain circumstances, for the attorney general to obtain approval
of a settlement or discontinuance by the Joint Committee on Legislative
Organization before submitting a proposed plan to JCF.

Under the bill, when DOJ is representing the defense, the attorney general may
compromise and settle the action as the attorney general determines to be in the best
interest of the state. The bill eliminates the requirement under current law that, in
actions for injunctive relief or if there is a proposed consent decree, the attorney

ji 1 AN\ACT ; relating to: the budget.
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The bill also eliminates the requirement, in certain circumstances, that the attorney ,l
general obtain approval from JCLO before submitting a proposed plan of settlement /
or compromise to JCF.
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general obtain approval of any legislative intervenor or, if there is no intervenor, JCF. T j\ |
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 165.08 (1) of the statutes is amended to read:

165.08 (1) Any civil action prosecuted by the department by direction of any
officer, department, board, or commission,—or—any shall be compromised or

discontinued when so directed by such officer, department, board, or commission.

Any civil action prosecuted by the department on the initiative of the attorney

general, or at the request of any individual may be compromised or discontinued with

e

e »@ff» =

SECTION 2.7165.25 (6) (a) 1. of the statutes is amended to read

165.25 (6) (a) 1. At the request of the head of any department of state
government, the attorney general may appear for and defend any state department,
or any state officer, employee, or agent of the department in any civil action or other
matter brought before a court or an administrative age‘ncy which is brought against

the state department, or officer, employee, or agent for or on account of any act
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SECTION 2
growing out of or committed in the lawful course of an officer’s, employee’s, or agent’s
duties. Witness fees or other expenses determined by the attorney general to be

reasonable and necessary to the defense in the action or proceeding shall be paid as

provided for in s. 885.07. The attorney general may compromise and settle the action

as the attorney general determines to be in the best interest of the state exeept-that;

18 -
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Analysis by the Legislative Reference Bureau
JUSTICE

1. Powers of the attorney general

This bill repeals changes made to the powers of the attorney general in 2017
Wisconsin Act 369 relating to the power to compromise or discontinue civil actions
prosecuted by DOJ and the power to compromise and settle actions in cases where
DOJ is defending the state. This bill reestablishes these settlement powers as they
existed under the law before Act 369 was enacted.

The bill allows the attorney general to compromise or discontinue actions
prosecuted by DOJ 1) when directed by the officer, department, board, or commission
that directed the prosecution; or 2) with the approval of the governor when the action
is prosecuted by DOJ on the initiative of the attorney general or at the request of any
individual. The bill eliminates the requirement for approval of compromise or
discontinuance from a legislative intervenor or JCF. It also eliminates the
requirement, in certain circumstances, for the attorney general to obtain approval
of a settlement or discontinuance by the Joint Committee on Legislative
Organization before submitting a proposed plan to JCF.

Under the bill, when DOJ is representing the defense, the attorney general may
compromise and settle the action as the attorney general determines to be in the best
interest of the state. The bill eliminates the requirement under current law that, in

~ actions for injunctive relief or if there is a proposed consent decree, the attorney
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general obtain approval of any legislative intervenor or, if there is no intervenor, JCF.
The bill also eliminates the requirement, in certain circumstances, that the attorney
general obtain approval from JCLO before submitting a proposed plan of settlement
or compromise to JCF.

STATE GOVERNMENT
LEGISLATURE

2. Legislative intervention in certain court proceedings .

Current law, under 2017 Wisconsin Act 369, provides that the legislature may
intervene as a matter of right in an action when a party to the action, as part of a
claim or affirmative defense, challenges in state or federal court the constitutionality
of a statute, facially or as applied, challenges a statute as violating or preempted by
federal law, or otherwise challenges the construction or validity of a statute. Act 369
also provides that the legislature must be served with a copy of the proceedings in
all such actions, regardless of whether the legislature intervenes. This bill repeals
those provisions.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SecCTION 1. 13.365 of the statutes is repealed.

SECTION 2. 13.56 (2) of the statutes is amended to read:

13.56 (2) PARTICIPATION IN CERTAIN PROCEEDINGS. The cochairpersons of the joint
committee for review of administrative rules or their designated agents shall accept
service made under ss. 227.40 (5) and 806.04 (11). If the committee determines that
the legislature shoﬁld be represented in the proceeding, it shall request the joint
committee on legislative organization to intervene-in designate the legislature’s
representative for the proceeding as-provided-under-s.-806.04-(11). The costs of
participation in the proceeding shall be paid equally from the appropriations under
s.20.765 (1) (a) and (b), except that such costs incurred by the department of justice
shall be paid from the appropriation under s. 20.455 (1) (d). |

SECTION 3. 13.90 (2) of the stgtutes is amended to read:

13.90 (2) The cochairpersons of the joint committee on legislative organization

or their designated agent shall accept service made under ss: s. 806.04 (11) and
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SECTION 3

893.825-(2). If the committee, the senate organization committee, or the assembly

organization committee determines that the legislature should intervene be
represented in the proceeding asprovided under-s-803.09-(2m); the-assembly shall

commitfee shall designate the legislature’s representative for the proceeding. The

costs of participation in the proceeding shall be paid equally from the appropriations
under s. 20.765 (1) (a) and (b), except that such costs incurred by the department of |
justice shall be paid from the appropriation under s. 20.455 (1) (d).

SECTION 4. 165.08 (1) of the statutes is amended to read:

165.08 (1) Any civil action prosecuted by the department by direction of any
officer, department, board, or commission,—er—any shall be compromised or .
discontinued when so directed by such officer, department, board, or commission.
Any civil action prosecuted by the department on the initiative of the attorney

general, or at the request of any individual may be compromised or discontinued with

joint-committee-onlegislative organization the governor.

++*NOTE: This is reconciled s. 165.08 (1). This SECTION has been affected by drafts
with the following LRB numbers: -2072/P1 and -2174/P1.
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SECTION 5

SEcCTION 5. 165.25 (1) of the statutes is amended to read:

165.25 (1) REPRESENT STATE IN APPEALS AND ON REMAND. Except as provided in
ss. 5.05 (2m) (a), 19.49 (2) (a), and 978.05 (5), appear for the state and prosecute or
defend all actions and proceedings, civil or criminal, in the court of appeals and the
supreme court,in which the stateisinterested or a party, and attend to and prosecute

or defend all civil cases sent or remanded to any circuit court in which the state is

a party.

unders-803.09-2m)-at-anytime. Nothingin this subsection deprives or relieves the

attorney general or the department of justice of any authority or duty under this
chapter.

SECTION 6. 165.25 (1m) of the statutes is amended to read:

165.25 (1m) REPRESENT STATE IN OTHER MATTERS. If requested by the governor
or either house of the legislature, appear for and represent the state, any state
department, agency, official, employee or agent, whether required to appear as a

party or witness in any civil or criminal matter, and prosecute or defend in any court

or before any officer, any cause or matter, civil or criminal, in which the state or the

people of this state may be interested. Thejoint—committee—onlegislative

public service commission may request under s. 196.497 (7) that the attorney general
intervene in federal proceedings. All expenses of the proceedings shall be paid from
the appropriation under s. 20.455 (1) (d).

SECTION 7. 165.25 (6) (a) 1. of the statutes is amended to read:

165.25 (8) (a) 1. At the request of the head of any department of state

* government, the attorney general may appear for and defend any state department,

or any state officer, employee, or agent of the department in any civil action or other
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SECTION 7

matter brought before a court or an administrative agency which is brought against
the state department, or officer, employee, or agent for or on account of any act
growing out of or committed iﬁ the lawful course of an officer’s, employee’s, or agent’s
duties. Witness fees or other expenses determined by the attorney general to be
reasonable and necessary to the defenée in the action or proceeding shall be paid as

provided forin s. 885.07. The attorney general may compromise and settle the action

as the attorney general determines to be in the best interest of the state exeept-that;

+**NOTE: This is reconciled s. 165.25 (6) (a) 1. This SECTION has been affected by
drafts with the following LRB numbers: -2072/P1 and -2174/P1.

SECTION 8. 803.09 (2m) of the statutes is repealed.
SECTION 9. 806.04 (11) of the statutes is amended to read:
806.04 (11) ParTIES. When declaratory relief is sought, all persons shall be

made parties who have or claim any interest which would be affected by the
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SECTION 9
declaration, and no declaration may prejudice the right of persons not parties to the
proceeding. In any proceeding which involves the validity of a municipal ordinance

or franchise, the municipality shall be made a party, and shall be entitled to be heard.

If a statute, ordinance or franchise is alleged to be unconstitutional, er-te-be-in

is-otherwise challenged; the attorﬁey general shall also be served with a copy of the
proceeding and be entitled to be heard. Hastatuteis-alleged to-beuneconstitutional;

legislative-organizationshall representthelegislature. In any proceeding under this

section in which the constitutionality, construction or application of any provision of

ch. 227, or of any statute allowing a legislative committee to suspend, or to delay or
prevent the adoption of, a rule as defined in s. 227.01 (13) is placed in issue by the
parties, the joint committee for review of administrative rules shall be served with
a copy of the petition and, with the approval of the joint committee on legislative
organization, shall be made a party and be entitled to be heard. In any proceeding
under this section in which the constitutionality, construction or application of any
provision of ch. 13, 20, 111, 227 or 230 or subch. I, 11T or IV of ch. 16 or s. 753.075, or
of any statute allowing a legislative committee to suspend, or to delay or prevent the
adoption of, a rule as defined in s. 227.01 (13) is placed in issue by the parties, the
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SECTION 9

joint committee on legislative organization shall be served with a copy of the petition
and the joint committee on legislative organization, the senate committee on
organization or the assembly committee on organization may intervene as a party

to the proceedings and be heard.

SEcTION 10. 809.13 of the statutes is amended to read:
© 809.13 Rule (Intervention). A person who is not a party to an appeal may
file in the court of appeals a petition to intervené in the appeal. A party may file a
response to the petition within 11 days after service of the petitiori. The court may
grant the petition upon a showing that the petitioner’s interest meets the
requirements of s. 803.09 (1); or (2);-0r(2m).
SEcTION 11. Subchapter VIII (title) of chapter 893 [precedes 893.80] of the
statutes is amended to read: |
CHAPTER 893
SUBCHAPTER VIII
CLAIMS AGAINST GOVERNMENTAL
BODIES, OFFICERS AND EMPLOYEES;
STATUTORY-CHALLENGES
SECTION 12. 893.825 of the statutes is repealed.

(END)




