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Chapter ATCP 140

AGRICULTURAL MARKETING ORDERS, MARKETING AGREEMENTS
AND MARKETING BOARDS

Subchapter| — Definitions ATCP 140.32 Marketing agreement councils.
ATCP 140.01 Definitions. ATCP 140.33 Marketing agreement administration; fees.

. i ATCP 140.34 Records and audits.
Subchapter Il — Marketing Orders; Adoption, Amendment and Repeal ATCP 140.35 Suspension of marketing agreements.
ATCP 140.10 Rulemaking proceedings. . o .
ATCP 140.1 Decision to initiate proceedings. Subchapter IV — Marketing Board Organization and Operation; Procedures
ATCP 140.12 Refusal to initiate proceedings; denial of petition or request. ~ ATCP 140.40 Avticles of incorporation and bylaws.
ATCP 140.13 Petition or request to initiate proceedings; requirements. ATCP 140.41 Written operating procedures; general.
ATCP 140.14 Hearing draft proposal; format. ATCP 140.42 Annual budget.
ATCP 140.15 List of affected producers or handlers; compilation prior to hearing®TCP 140.43 Record of expenditures.
ATCP 140.16 Hearing notices. ATCP 140.44 Written contracts.
ATCP 140.17 Hearing. ATCP 140.45 Expenditure authorizations.
ATCP 140.18 Decision after hearing. ATCP 140.46 Accounting systems; audits; reports.
ATCP 140.19 Referendum. ATCP 140.47 Prohibited expenditures and business practices.
ATCP 140.20 Election of marketing board. ATCP 140.48 Administrative services provided by department.
ATCP 140.21 Producer and handler assessments; rate adjustments. ATCP 140.49 Marketing board meetings; records.

ATCP 140.50 Refund of assessments.

Subchapter Il — Marketing Agr eements ATCP 140.51 Collectingassessments; reports fmpducers and handlers; audit of
ATCP 140.30 Adoption, amendment, and repeal. amountsdue.
ATCP 140.31 Marketing agreement provisions. ATCP 140.52 Marketing board code of ethics.

Note: Chapter Ag 140 was renumbered chap®E€R 140 under s. 13.93 (2m) (b) ate proceedings may be made in respotusa petition under s.
1., Stats. Registey April, 1993, No. 448 96.05(2), Stats., or oithe secretarg own motion. A decision to
_ - proceed on the secretagywn motion may be made in response
Subchapter| — Definitions to a request by any person. A decision to initiate proceedings shall
ATCP 140.01 Definitions. As used in this chapter: be made in writing, and set forth the basis for the decision. A deci
sionto initiate proceedings may be withheld until the sponsors of

a r(ilc)uI;L[J)ript?;t(jn;e:rijmf:rEutr?\zfte‘rtgtgzlt&?gr?ngn department of a proposalhave complied with any requirements established by
9 ’ P ) the secretary under &ATCP 140.13

(Am) “Electroniccommunication” means Internet, electronic History: Cr. Registey November 1985, No. 359ff. 12-1-85.
mail, facsimile, orany other form or process of communication
that does not directly involve the physi¢ainsferof paper and  Atcp 140.12 Refusal to initiate proceedings; ~ denial
.thfat IS styltaé)letgor the .ret?ntlon, retrieval and reproductibn ¢ hetition or request. (1) Thesecretary may deny a petition
informationby the recipient. _ under s96.05 (2) Stats., ifthesecretary determines that the-pro
(2) “Marketing agreement” means a marketing agreemepbsaldoes not déctuate the declared policy of @6, Stats., or

createdor proposed under cB6, Stats. exceedshe purposes or limitations of c@6, Stats. The secre

(3) “Marketing board” means a marketing board created aeary’s decision to deny a petition shall be made in consultation
proposedunder ch96, Stats. with the board ofgriculture, trade and consumer protection. If a

(4) “Marketing order” means a marketingrder created or petition unders. 96.05 (2) Stats., is denied, the secretary shall
proposedunder ch96, Stats. publishnotice setting forth the specific reasonstf@ denial, as

(5) “Secretary’means the secretany the department of agri Providedin s.96.03 Stats. If denied, the petition may rto
culture, trade and consumer protection. reconsideredby the secretary for a period of one year frontiite

(6) “Sponsor’meansa person submitting a request or petitiof? notice of the denial. _
for the adoption, amendment or repeal of a marketing.order  (2) If a proposal to adopt, amend or repeal a marketing order
History: Cr. Registey November 1985, No. 359f. 12-1-85:CR 07-067 cr. IS not received in the form of a petition unde®8.05 (2) Stats.,
(1m) Register July 2008 No. 631eff. 8-1-08. the proposal may be summarily denied by the secretdtlg or
. . . without a written or published explanation. The denial of a pro
Subchapterll — Marketing Orders; Adoption, posaldoes nopreclude the secretary from reconsidering the pro
Amendment and Repeal posalwithin one year of the denial, except as provided under sub.

. . . 1).

ATCP 140.10 Rulemaking proceedings.  Proceedings ( Zlistory: Cr. Register November 1985, No. 359eff. 12-1-85.
to adopt, amend or repeal a marketing order shall be conducted as
rulemakingproceedingsinder ch227, Stats., except as otherwise ATCP 140.13 Petition or request to initiate
providedin ch.96, Stats. Every proposal to adopt, amend or repeg )
amarketing order shall be prepared in the form of a propmrsieat
of the departmeradopting, amending or repealing rules under c
227, Stats.

History: Cr. Register November1985, No. 359eff. 12-1-85.

proceed -
s; requirements. (1) Before initiating proceedings on any
ﬁ;oposalto adopt, amend or repeal a marketing qrther secre

ry may require the sponsors of f@posal to submit or deposit
with the secretary:

(a) A written draft of the proposed marketing order or market

ATCP 140.11 Decision to initiate proceedings. The ing order amendment, the sponsors propose to adopt or amend
secretarymay in consultation with the board of agricultungde a marketing ordeA written draft shall be included with all peti
andconsumer protection, initiate proceedings to adopt, amendtions under s96.05 (2) Stats., and with other proposalsafjuired
repeala marketing orderTo initiate proceedings, the secretaryby the secretaryThe draft proposal may be modified by the
shallhold a public hearing on the proposal, as provided under departments provided in SATCP 140.14efore any hearing is
96.05and96.06 Stats., and this subchapt€he decision to initi  held on the proposal.
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ATCP 140.13 WISCONSINADMINISTRATIVE CODE 812

(b) A clear statement of the substanc@ature of the proposal. order adopting, amending or repealing a marketing order shall be
The statement shall be included with all petitions und&605 submittedto the legislative council sfar review prior to hear
(2), Stats., and with other proposals if requitsdthe secretary ing, as provided in 227.15 Stats.
If the sponsors propose to adapharketing ordethe statement  (2) To the maximum extent feasible, consistent withabiee

shallinclude: tives of each proposal, the department shall maintatoresis
1. The objectives of the proposed marketing or@jectives tency of terms, provisions, genization and drafting style
shallbe consistent with the provisions 0P$.03 (2) Stats. betweermarketing orders.erms defined in €6.01, Stats., shall

2. A description of the class of producers or handiets e used consistently in every marketing ordene following
would be afected by the proposed marketing ordiecluding the termsshall be used cons_lstently in marketing orders and when
approximatenumber of producersr handlers who would be Usedshall have the following meanings:
affected. (a) “Producer-handler” means areafted producer who sells

3. A specific statement describing how marketing orddhe affected commodity to a nonresident handler
assessmentwould be computed and paid under the marketing (b) “Nonresident handler” meanshandler who takes title to
order.The description shall indicate: the affected commodity outside of this state.

a. How the basis for assessments would be determined. ~ (c) “Transfer of title” means the passing of title from seller to

b. The situations in which handlers would be expected to chUYeras provided in s102.401 Stats., or as otherwise provided
lect and remit assessments. under a written sales agreement.

c. The situations in whicproducers would be expected to, (d) “Assessment due” meaasassessment for which a pro
collectand remit assessments. ducer,handler or producer—handler has incurred a specific legal
d. The point at which assessments would become due a?nb |gat‘|‘onof payment under“the marketing order .
payable e) “Assessment payable” means an assessment due for which

_”'1 ds which prod h db ired the time specified for payment under the marketing order has
¢ ke' ir? rer(éorr tSV\éi Ic relrontu\(/:vehrstﬁr ] an m net reqruwg arrived.An assessment becomes payable on the payment date pre
o keep in order o document whether assessments are due giffcqunder the marketing order
pay ! ) Al . History: Cr. Register November1985, No. 359eff. 12-1-85;corrections in (1)

4. The size othe marketing board and the representation gfadeunder s. 13.93 (2m) (b) 7., StaRegister April, 1993, No. 448CR 07-067
producersand handlers on the marketing board under the pr§™ (2) (d)Register July 2008 No. 631eff. 8-1-08.

posedmarketing ordemursuant to €96.1Q Stats. ATCP 140.15 List of affected producers or handlers;

5. The amount of revenue, in the form of producer or handlesmpilation prior to hearing.  If a decision is made to initiate
assessmentsgeded each year to accomplish the purposteeof proceedinggor the adoption, amendment or repeal of a marketing
proposedmnarketing order order,thesecretary shall establish a current list of producers and

6. A proposed voting requirement to be used in determinitigindlerswho will be afected by the proposal, as provided in s.
whetherthe proposal is approved or disapproved in a referend®.05(3) through(5), Stats. The list shall be used in determining
of affected producersr handlers. The voting requirement shall b&hetherthe proposal to adopt, amend or repeal a marketing order
chosenfrom among the alternative voting requirements set fortl approved in a referendum of producers and handlers, as pro
in 5.96.08 Stats. A proposal to amend or repeal a marketing ordédedin s.ATCP 140.19The list shall be established and updated
shallbe subject to the same voting requirement that was usedisingthe procedures under®6.05 (3)through(5), Stats., before
adoptthe marketing order any notice of public hearing is issued on the proposal.

(c) An amount of money sfifient to defray theeasonably m;'iffg%sﬁ&ﬁi%,%f{ Noverioer1985, No. 35%f. 12-1-85; amRegister Feb
anticipatedexpenses whichay be incurred by the department in
the proposed proceedings to adopt, amend or repeal the marketinhTCP 140.16 Hearing notices. Notice of hearing on any
order,pursuant to €96.05 (6) Stats. In lieu of a single deposit toproposalto adopt, amend or repeal a marketing order shall be
coverthe entire proceedings, the secretary may permit the spgivenas provided under s86.06and227.17 Stats. The depart
sorsof the proposed marketing ordemi@ake deposit installments mentmay issuesuch press releases or public announcements con
atvarious stages of the proceedings. Deposit installments shaltkeningthe hearings as it may consider appropriate. The times and
sufficient to defray the departmest reasonably anticipated placesof hearing shall be determined at the discretion of the-secre
expensedor each stage of the proceedings. The department shatly and be included in the hearing notice. The hearing notice may
provide thesponsorsvith an accounting of all expenses incurredlsospecify a deadline date after the conclusion of the hearings for
by the department, anéfund any portion of the spons®deposit filing written commentson the proposal. Wten comments
which exceeds the departmenéctual expenses. Actual expensegceivedon or before the deadline date shall be included in the
may includegeneral overhead and operating expenses which &kgaringrecord.
reasonablyattributable to the marketing order proceedings. History: Cr. Registey November1985, No. 359f. 12-1-85;correctionmade

(2) Sponsorsf a proposal to adopt, amendrepeal a market unders. 13.93 (2m) (b) 7., Stat®egister April, 1993, No. 448

ing order may withdraw their sponsorship at any point in the pro ATCP 140.17 Hearing. Hearings onany proposal to

ceedingsA sponsor shall be liable for any expenses incurred Bopt,amend or repea marketing order shall be conducted as

the department up to the time of the withdrawal of sponsorshigiemakinghearings, pursuant to €6.06 (2)and227.18 Stats.

If sponsorship is withdrawn, the department may termithete Nothing in this chapter or cH96, Stats., shall be construed as

proceeding®r proceed at the departmangxpense. requiringa contested case hearing within the meaafran.227,
History: Cr. Register November1985, No. 359f. 12-1-85,CR 07-067 am. Stats.

(1) (b) 3. (intro.) and a Register July 2008 No. 631eff. 8-1-08. History: Cr. Register November1985, No. 359ff. 12-1-85; correctiomade
' unders. 13.93 (2m) (b) 7., Stat&®egister April, 1993, No. 448
ATCP 140.14 Hearing draft proposal; format. (1) If em © ¢ .

adecisionis made to initiate proceedings for the adoption, amend ATCP 140.18 Decision after hearing. (1) Following
mentor repeal of a marketing ordexr hearing draft including a hearingon a proposal to adopt, amend or repeal a marketing order
proposedvoting requirement shall be prepared by the departmehe secretary shall make and publish a decision on the proposal,
in the form required for administrative rules unde&t2.14 Stats. asprovidedunder s96.07, Stats., in consultation with the board
The proposal submitted by the sponsors of a marketing order nafyagriculture, trade and consumer protectibime decision shall

be modified by the department to conform with 6, Stats., this beissued within 45 days after close of the hearing record, and shall
chapterand other applicable lawwhe hearing draft of a proposedsetforth the factual basis amdtionale for the decision, including

Published under s. 35.93, Stats. Updated on the first day of each month. Entire code is always current. The Register date on each page
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thefindings ordeterminations required under s(®). The deci ity of a producer or handler is to be determirteath aflected pre
sionshall determine: duceror handler is entitled to one vote in the referendum. A eorpo
(a) Whether the proposal is denied,advanced to a referen ration, partnership, trust, or other entity or association engaged in
dum of affected producersr handlers under ATCP 140.19No businessas a producer or handler is entitled to only one vote as a
proposalmay be advanced to a referendum unless the secretigduceror handler except where an incorporated cooperative
makesfindings or determinations as provided ing.07 (1) (a) associatiorcasts aloc vote as provided under syB). A pro-
through(c), Stats. duceror handler may not vote by proxy or agent, except that the
(b) Whetherand how the proposal will breodified for refer ~ VOteof a business entity or association may be cast byfiéenf |
endum.The decision shall include the complete text of the fin§mployee or representative. The department may audit the list of
proposalto be submitted to referendum. Changes from the hearfgectedproducers or handlers compiled undeABCP 140.15
draft proposal shall be clearly noted. or'the voting status of any person casting a batognsure that
(c) The voting requirement to be used in determining Whett;%ﬁg%?gl:g%ﬁgznhﬁ]nedIrg(ser%%%iarﬂn%ﬁ:'gﬁ;f;?’%%gargﬁg e
the proposal is approved or disapproved upon referendum. . ; : e L
voting requirement shall be chosen from among the alternati\}é%rgng doc%megltatlon from any persdaiming to be an eligible
setforth under s96.08 Stats., and may be fiifent from the vot produceror hanaler . .
ing requirement requested bye sponsors or included in the hear  (3) BLocvoTinG. (a) If the secretarg’decision prescribes a
ing draft. A proposal tamend or repeal a marketing order shaleferendumvoting requirement undes. ATCP 140.18 (1) (c)
be subject to the same voting requirement that was used to ad#pich allows for possible bloc votingn incorporated coopera
the marketing orderBloc voting is permitted in connection with tive associatiorengaged in marketing thefedted commodity on
the voting requirements under $6.08 (1) (b) 1.3., 5., and6., behalfof the cooperative’afected producer members may cast
Stats. Bloc voting is not permitted in connection with thating @ bloc vote orbehalf of its aected members, as provided in s.
requirementsinder s96.08 (1) (b) 2or 4., Stats. 96.08(3), Stats. A bloc vote may be cdstthe board of directors
(2) The secretarg decision under suttl) shall include: of the cooperative with the authorizationtiod cooperative mem
: g . ... _bers.A bloc referendum vote may be cast for or against a proposal
(a) A list of persons testifying at the hearings, or submitting", 54 “amend or repeal a marketing ar@iée bloc vote shall
\k/]vrltten comments within the comment period specified in g 0o ynted as the equivalent of multiple individual votes, aecord
earlngnotlc_:e. . . ing to the number of &#cted producer members represented in the
(b) The identity of the sponsors of the marketing order prgjoc yote. If production volume is relevantttee referendum vet
posal,if proceedings on the proposaére initiated in response t0ing requirement, the volumef the afected commodity repre

apetition or request. sentecby a bloc vote shall be the combined volume produced by
(c) The history of the proposal. theindividual producer members represented in the bloc vote. An
(d) The nature and objectives of the propoaslpresented by incorporatedcooperative association marketing afeeted corn
the sponsors and represented in the hearing draft. modity as the agent of its members, and not as a purclsasdr
(e) A discussion and analysis of the hearirguarents fomnd ~ excludefrom its bloc vote any of its fEfcted pr_oducer members
againstthe proposal. for whom a bloc vote will be cast by a second incorporedeger
(f) A projection and analysis of the financial impact of the prgilivé association in which the same producers are also members,
posalon afected producers and handlers. if the second incorporated cooperative association markets the

(g) The projected market impact of the proposal, including tﬁgfectedcommodlty asa pyrchaser from the prodycers.
potentialimpact on consumers and small business. (b) At least 45 days prior tine referendum, an incorporated
(3) If the proposal would create or expand the sizenodiret cooperativeassociation intending to cast a bloc vote shalkfiiee

ing board, and if the secretasylecision advances the proposal t§0!10Wing with the secretary: _
referendumthe decision shall include a call foominations tothe 1. A copy of the resolution adopted by theoperatives
marketingboard, pursuant to 86.1Q Stats., and ATCP 140.20 membershipor b_oard of d|rec_tors authorizing the cooperative to
(4) Copiesof the secretary findings and decision shall beCaSta bloc vote in the marketing order referendum on behék of
mailed,within the time periogorovided under sulfl), to all per Members.
sonsappearing at the hearings or submitting written comnfents 2. Proof that the &écted producer members of the coopera
the hearing record. If the decision includes a call for nominatiofige have been notified in writing of their right to vote individually
undersub. (3), the decision shall be announced in a statewidend be excludedrom the cooperative’bloc vote, as provided
pressrelease by the department. underpat (d).
History: Cr. Register November1985, No. 359efl. 12-1-85. 3. A certified list of cooperative members who qualify as
ATCP 140.19 Referendum. (1) GEnerAL. Based on the affectedproducers for purposes of the marketing orderrafef

secretary'slecision under SATCP 140.18a proposal to adopt, endum,and for whom the cooperative claims the right to cast a

. . bloc vote in the referendum. The list shall inclutle names and
amendor repeal a marketing order mbag submitted to a referen : ;
dum of affected producers or handlers, as provited. 96.08 addressesf the afected producers or handlers in a format speci

; ied by the department. Ahe request of the secretgitye cooper
%t:tsbgc; dp:)rotpec()jsgl tt?,eaggpgrﬁ?ﬂfsgrtﬁgp?gl gsr;}?ék:tln%\?er ftlve shall submit documentation to prove that the ligtediucers
may P y P prop pp reeligible tovote in the marketing order referendum, and that the
in a referendum of &fcted producers and handlers. The refere

dumshall be scheduled and announced as provided i¢8uand ooperatives authorlzed tp cast a bloc vote on their pehalf.
be conducted according the procedures set forth in this section. 4. Any other information or documentation required by the
Theresults of the referendum shall be determined according to ffgretaryin orderto determine the validity of the cooperats/e
voting requirement specified in the decisiorthaf secretary under bloc vote.
s.ATCP 140.18 (1) (c) (c) At any timebefore or during a referendum, the secretary
(2) VOTERELIGIBILITY. In a referendum held on a proposal ténay invalidate thebloc vote of an incorporated cooperative asso
adopt,amend or repeal a marketing ordie eligible voters shall Ciationif the secretary determines that tuoperative has failed
consist ofproducers or handlers who aréeafed by the proposed to file the information andlocumentation required under g@aj.
marketingorder or by the current marketing order which i (d) If an incorporated cooperative association intends to cast
amendedor repealed under the proposal. The department maploc vote in a marketing order referendum, it shall so notify its
establishthe marketing year or years for which the votfigibil-  individual members in writing at least 45 days prior to the referen
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ATCP 140.19 WISCONSINADMINISTRATIVE CODE 814

dum. The noticeshall further inform the members of their rightto 1. An objective statement of the nature and purpbsiee ref
vote as individuals and be excluded from the cooperatiblsc erendum.

vote, as provided under pafe). Notice published in an fiial 2. An explanation of voter eligibility requirements for pro
publicationof the cooperative, and distributed to all members @fucersor handlers wishing to vote in the referendum.

the cooperative, constitutes adequate written notice. Notice need 3 nstryctions for entering vote on the ballot and returning
not state whether the cooperative intends to cast its blodote ine certificate of eligibility which accompanies the ballot.

or against the marketing order proposal. _ Instructions shall state that no vote may be countedess
(e) Affected producers who are members of an incorporatesturnedwith a valid certificate of eligibility
cooperativeassociation mayy notifying thesecretary in writing 4. Instructions for reporting the volume thie afected com
duringthe referendum period, exclude themselves from thecoqﬁodity produced or handled by the vqtiétthe applicable voting
erative’sbloc vote in the referendum, and may cast their votes @guirementunder s96.08 Stats., takesolume into consider
individuals.Upon receiving notice from anfa€ted producethe  ation. Ballot forms shall be designesid handled so that reported

departmenshall remove the producer from tigt of cooperative volumesmay betabulated without being identifiable to an indi
membersincluded in the cooperativebloc vote, and shall mail \;iqual producer or handler

anindividual referendum bgllot to the producer . o 5. Instructions for returning the ballot and certificate. If the
(f) The bloc vote of an incorporated cooperatigsociation referendunis to be conducted byail ballot, the instructions shall

shallbe cast within the referendum period prescribed under syfsjude mailing instructions.

(4). The secretary may prescribe a separate ballot for cooperativeg The time period within which the ballot must be delivered

bloc voting, or the cooperative may cast a bloc vote in the form gfihe department or otherwisast. Ballots cast by mail shall be
aletter addressed to the secretary and sent by certified mail. postmarkechot later than the last day of the referendum period

(4) REFERENDUMSCHEDULE;ANNOUNCEMENT. (a) The referen  prescribedinder sub(4) (a) Ballots postmarked afténe last day
dumon a proposal to adopt, amend or repeal a marketing orgethe referendum period are invalid.

shall begin on the date set forth in the secretdigal decision (c) Except aprovided in par(e), the department shall mail or
unders.ATCP 140.1&dvancing the proposal to referendum. Thgqandhy electronic communicatioa referendum ballot to every
referendumperiod during which &cted producers or handlersyoguceror handler who is included on the list dieatedprodue
may cast their votes shall extend for at least 14 days. _ersor handlers compiledy the department underSTCP 140.15
(b) Atleast10 days before the start of the referendum periotthe department shall exclude from its mailing list those producers
the department shall issue a statewptess release announcingfor whom anincorporated cooperative association has been
thereferendum. The department may publish additional noticesd@thorizedo cast a bloc vote, and who are liskgcthe coopera
affectedareas opersons. Notice under this paragraph shall staigie as being represented in the bloc vote. A producer or handler
1. The nature and purpose of the referendum. who is not on the departmesthailing list, or who did nakeceive

2. The beginning and ending dates of the referendum peri@d€ferendum ballot, may request a ballot fromdapartment. A

3. The class of &cted producers or handlers who are eligiblggt)glrjncae r\l;lgoug(;;ir:eirs] dti(\)/igﬁale)t()(;llljgtegsfr??vi?j:c(j)?npz[%i)w?gf
to vote in the referendum. y req p -

) i ) . Thedepartment may require documentation to vetriét any per

4. The voting requirement under9$.08 Stats., which will - sonrequesting a ballot is eligible to vote in the referendum.
be used to determine the resu.lts of the referendum.. ~ (d) Ballots mailed to producers or handlers under(ppshall
5. Whether bloc voting by incorporated cooperative associge mailed first class unless third class mail is approved by the sec
tionsis permitted in the referendum. If bloc votingpisrmitted,  retary. Outbound envelopes for third class mail shall contain the
the noticeor announcement shall set forth the procedure by whigfhtement'FORWARDING AND ADDRESS CORRECTION
producermembers may be excluded from a cooperait#oc REQUESTED,”or the statement “RETURN POSGE GUAR-
voteand be permitted to cast their votes individually ANTEED.” Producers or handlets whom ballots are mailed

6. Ballotinginstructions, indicating whether the referendunshall be provided with postage paid return envelopee-
is to be conducted by mail efectronic communication, or at poll addressedo the department at a posficé box reserveexclu
ing places under sukb) (e) If the referendum is to be conductedsively for the receipt ofnarketing order referendum and election
at polling places, rather than by mail or electraréenmunication, ballots.
the notice of announcement shall give the locations of polling (e) If the secretary determines that it would be unreasonably
placesand the times during which votes may be cast gidhing  costly or dificult to conduct a referendum by mait electronic
places. communicationthe secretary may direct that ballots be cast at

7. Instructions to eligible producers and handlers for obtaipolling places announced by the secretary as provided irigub.
ing a ballot if the producer or handler does not receive a ballot(®) 6. The secretary may further direct that ballots be pre-
mail from the department. distributedto producers by mail or electronic communication,

(5) DISTRIBUTION OF REFERENDUMBALLOTS. (a) Referendum ratherthan at the designated polling places.
ballots and related materials shall be prepared and distributed by6) TABULATION OFBALLOTS. (a) Referendum ballots shall be
mail or electronic communication, or at polling places pursuant t@bulatedoy the department, according to procedures set forth in
par (e). Every ballot shall be designed and handled so as to instlris subsection. Before tabulating ballots, the department shall
the secrecyof the produces or handles vote. Ballots shall be examinevoting certificates to determine the validity of each ballot
accompaniedy the instructions required under p@). Every cast. All referenda,including referenda conducted at polling
ballot shall be accompanied by a separate certificate, certifyingaces,shall be conducted so as to exclude ineligible voters and
thatthe producer or handler is eligible to vaiethe referendum. assurethe secrecy oindividual votes. Certificates of eligibility
No vote is valid unless accompanied by a certificate of eligibilitghall be obtained from all voters in conjunctiaith the casting
Ballots and certificates shall besturned togetheibut shall be of ballots, but shall be separated from all ballots before any vote
designedand handled so that the department removes and sep&xamined or counted, so that no voém be identified with a
ratesthe certificates from the ballots before any vote can beertificateof eligibility.
examinedor counted, so that no voighen revealed can be identi  (b) A ballot shall be invalidated before being counted if the

fied with a certificate. departmentletermines that:
(b) Every referendum ballot shall be accompanied by instruc 1. The ballot was not cast within the prescribed referendum
tionsto the producer or handlénstructions shall include: period.
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2. The person who cast the ballot was not an eligible voter ATCP 140.20 Election of marketing board. (1) InI-

3. The certificate of eligibility required to accompany Haé ~ TIAL ELECTION. Every proposed marketing order shall provide for
lot was not properly returned. the establishmenof a marketing board, pursuant t98.1Q Stats.
No marketing order may takefe€t until a marketing board has
vote of an incorporated cooperative association, and didileot bgen elected. The segretasykde_clsmn dunder sA';CP 3140.18h I
atimely request to be excluded from the bloc vote. advancinga proposed marketing order to referendum snhal

. includea call for marketing board nominations, and shall further

5. Theballot duplicates another ballot cast by the same p&fecifya deadline by which nominations must be filed with the
son, or the same business entity secretaryMarketing board members shall be electecfgcted

6. The person casting the ballot failed to report the volume gfoducersor handlers from the list of candidates nominated in
theaffected commodity produced or handled by that perstimatf accordancevith sub.(5), or entered as write—in candidates. If the
information is required by theapplicable voting requirement electionresults in a tie between candidates, the secretany
unders.96.08 Stats. determinethe winner by means of an impartial method, such as the

7. The ballot was otherwise not properly completed or castiawingof lots. The election of marketing board members may be

(c) Every ballot which is invalidated by the department shd]€!d concurrently with the referendum undeASCP 140.19at
bemarked “INVALID,” and besubscribed with a notation stating!'® discretion of the secretary
the reason for invalidation. Invalidated ballots shall not be (2) ELECTION PROCEDUREGENERAL. The election of market
countedin determining the outcome of the referendum but shaflg board members shall be conducted by the department accord
be separately counted and recorded by the department as provifi@do applicable procedures set forth undeAECP 140.1%or
in par (e). marketingorder referendaln a marketing board election, as an
(d) After the department has excluded all invalid ballts, altérnativeto sending a ballot to every producer and hantter

departmenshall record the total number of ballots validly casfilepartm_entnay sendo each prodhucer or handler a noticlze_ by mail,
the number of valid ballots cast in favor of the referendum pré!€ctroniccommunication or other fective meansexplaining
posal,and the number of valid ballots cast in opposittthe ref ow the producer or handler may obtain a ballot. The department

erendunproposal. An unmarked ballot shall not be invalidated &Y aIsg make other changes in the p(rjocedu:e mﬁ@
otherwisevalidly cast, anshall be counted among the total-bal40-19that are necessary to accommodate relev. ces

lots validly cast. If the applicable voting requirement under etweena marketing order referenduand an election of market
96.08 Stats., takes into consideration the volume offfested g board members. Supplementary procedures, not inconsistent
commodityproduced or handled by each votée volume shall With this chaptermay be set forth in the marketing ordérmar
be counted accordinglybased on information supplied by the<€ting boardl shall relfmburlése _thebdepgrtmen:)for Its costem
voteron the ballot or om related form provided to the voter by théluctingan e deF:t'or? 0 Ima_r etlnfg Oir _metr)n eIE?.d 0C vott)lng 1S
departmentBased on validly cast ballots counted and recordedPt Permitted in the election of marketing board members.
the department shall apply the applicable voting requirement (3) ELECTION DISTRICTS;CONSTITUENCY. Pursuant to €6.1Q
unders.96.0§ Stats., to determine the result of the referendur®tats. marketing board members shall be elected fecefd pre

(e) In addition to recording the validly cast ballots to determirficersor handlers according to area, size or any other measure

the results of the referendum under.d), the department shall providing for fair representation, as determined under the market
separatelyecord: ' ing order and approved by the secret&ycept when marketing

1. The total number of ballots cast in the referendum, whetr%)éggtrgg rg? Zr;c%rﬁqg)”?;iﬁlge(gggr?r?:r?]%:rliﬁgﬁaég '_féﬁ&;g]p
valid or invalid. o marketingorder and be identified by the secretary in the secre
2. The total number of invalid ballots cast. Tdiepartment tary’s call for marketing board nominations and in the notice of the
shallidentify the principal reasons for which ballots wereali-  marketingboard election. Separate ballots and voting instructions
dated,and shall record the number of ballots invalidated for eaghr affectedproducers or handlers shall be distributed in each elec
principal reason cited. toral district.
(7) REFERENDUMRESULTS;ANNOUNCEMENT; EFFECT. After the (4) TermororFICE. Everymarketing order shall prescribe the
resultsof the referendum are determined, the secretary shall isgigns of office for marketing board members. A term ofia
a referendum decision certifying the results. If the proptsal may not exceed 4 years, or be less than one Heararketing
adopt,amend or repeal a marketing order is approved by refergfidermay prescribe terms of varying lengtbs members elected
dum, the department shall proceed toward adopting the propoggthe initial marketing board, anchiform terms for all members
by rule, pursuant to ch227, Stats. A proposed rule to adoptelectedthereafterso that terms will be staggered and a propor
amendor repeal a marketing order is subjextegislative com  tionate number of marketing board members will be elected at
mitteereview prior to adoption, as providedch.227, Stats., and eachregular election.
may be submitted for review prior to referendum. If the proposal (5) NominaTIoNs. (a) Only an décted producer or handler
is disapproved by referendum, the proceedingadtipt the pro 1,5y serve as a member of a marketing board, or nominate another
posalshall be terminated. Referendum results may nqiut®  tectedproducer or handler for election to a marketing board.
lishedor disseminated until the secretargecision is issued. The secretary shall certify the eligibility of all persons nominated
(8) INVALIDATION OF REFERENDUMBY SECRETARY. The secre for election to a marketing board.
tary may invalidate a referendum if tsecretary determines that () The secretary shall call for nominations tioe initial elee
the outcome of the referendum was significantfeeted by elec o of members to anarketing board as provided in suh).
tioneeringpractices of théype prohibited under cli2, Stats.; by - Nominationsfor any subsequent election may be called for by the
errors or omissions inveferendum procedure; or by wrongfulgecretaryor by the marketing board as provided in the marketing
claimsof voter eligibility. If a referendum is invalidated, the S€Corder,but shall in all cases be filed with thecretary within the
retarymay extend or reschedule the referendum. IfréfiereR  ime period prescribed in the call for nominations. The call for
dumis invalidated because of fraud or prohibited electioneering inationsshall precede the deadline date forfifirey of nomi
practicesby the sponsors of a marketing order proposal, precegfhtionspy at least 14 days, and shall announce the availability of

ingZttgycOgségsgtg‘sop;zggrslgéysg’ Es‘zetﬁerlrzni{‘%gegé o7-067am,  MOMinationforms from the department. Nominatiamesed not be

: Cr. i V , No. . 12-1-85¢ -067 am. - . . . - .

@) (b) 6., (5) (a), (B) 3., (©), (&), (6) (a) and (b) Register July 2008 No. 631eff filed on oficial forms, but shall be filed in writing according to
8-1-08.

instructionsincluded in the call for nominations.

4. The person casting thmllot was included in a valid bloc
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ATCP 140.20 WISCONSINADMINISTRATIVE CODE 816

(c) If an insuficient number of nominations are filed with theaccordingto the procedures under &aTCP 140.19 except as
secretanyduring the time period prescribed by the secretary or ththerwiseprovided under this section.

marketingboard in the call fonominations, the secretary or mar (4) A marketing agreement, once adoptisdbinding only
keting boardmay extend the nomination period untilfstiént  yponproducers or handlers who assent todtieement. A mar
nominationsare received to fill the available positions on the-mageting agreement shall permit eligible producers or handlers to
ketingboard. assento the marketing agreement at any time after the marketing
(z)HF'eSetS{sy{er%ruff,ef’é%tgﬁ'g%ﬁmgﬁr18%815-'()%0' 35%f. 12-1-85CR 07-067am.  ggreemenis adopted. A marketing agreement shall further permit
T ' assenting producers or handlers to withdraw their assent at the end
of each year by giving the secretagvance notice in writing of
heir intent to withdrawTo be efective, notice of withdrawal shall
egivento the secretary at least 30 days prior to the anniversary
ateof the agreement, except as otherwise provided in the market

ATCP 140.21 Producer and handler assessments;
rate adjustments. (1) Producer anthandler assessments shal
belevied at the rates established in the marketing .otderarket

ing order may provide for a variable assessment rate, to be de; ) agreement. A withdrawal of assent shall Heaive on the

&nined annually dby the marketing board,bﬁ_ror:/ i%e.d thﬁ a”a“ﬁl anniversary date of the marketing agreement, following written
oesnot exceed a maximum rate established in the marketiigiice 2 nrovided in this subsection.

order.An annual adjustment in the variable assessment rate may, . . .
bemade by the marketing board, without a rule amendomeer (5) In an assent proceeding under this section, the department

ch.227, Stats., if approved bytao—thirds vote of the marketing Shalldistribute assent forms on whictieafted producers or han
board and by the secretaryf approved by the secretarihe dlersmay certify their eligibility to participate in the assent-pro

adjustedassessment rate shall takéeef on the first day of the c€€dingand signifytheir assent to the proposed adoption, amend

marketingboards next fiscalyear provided the marketing board Mentor repeal of a marketing agreement. The assent forms serve

; : ; in place of ballots and certificates of eligibility underA3CP
gn/t;ejsr;.otlce o cted producers and handlassrequired under 140.19 The secret ballot requirements oA3.CP 140.13o not

. . L applyto assent proceedings under this subsection.
(2) No adjustment of a variable assessment rateféstefe i, cr RegisterNovember 1985, No. 359ef. 12-1-85.

unless approved by the secretanA proposed adjustment
approvedby the marketing board shall be referred to the secretary ATCP 140.31 Marketing agreement provisions. A

atleast 60 days before the adjustment is intended to t@.,ef 5y atingagreement may include ortlyose provisions enumer

unlessthe 60 dayadvance referral requirement Is Wa'\./ed by thfﬁted under s96.04 (2) Stats. A marketing agreement may not
secretaryThe proposal shall be accompanied by a written justiti, 46 any provision which is authorized solely for marketing
cationof the adjustmengand by an annual budget proposal Wh'chrders under 96.03 (2) Stats. Marketing agreement fees-col

reflectsthe adjl_Jstment. The_secretary shall approve or disapprqggtedby the department undera.04 (2) (f) Stats.and SATCP

mentrate adjustment if the secretary determitied the adjust ;
mentviolates ch96, Stats., or the marketing order gmggsng?rketlngagreement. Fees may not be used for any other

(3) No adjustment of a variable assessment rateféstafe History: Cr. Registey November1985, No. 359ef. 12-1-85.
unlessthe marketing board mails written notice of #tgustment
to affected producers and handlers at least 30 days pritveto  ATCP  140.32 Marketing agreement councils.

scheduleceffective dateunless this requirement is waived by th1) GeneraL. The secretary shall appoint a marketing agreement
secretaryNotice shall benailed to every producer or handler wha:ouncilif a council is authorized by the marketing agreement. The
pald an assessment durlng the f|scal yeal’ n WhICh the adjustmﬁfgrketingagreement Sha” specifpe number Of Councn mem

is approved. bersand all requirements relatedtteir selection, term of fi€e,
History: Cr. Register November1985, No. 359ef. 12-1-85. andduties. Duties of a marketing agreememncil shall include,
] but not be limited to those set forth in96.09 (2) Stats.
Subchapterlll — Marketing Agr eements (2) QuaLIFicaTioNs. A marketing agreement council member
shallbe an dected producer or handler who has assented to the
ATCP 140.30 Adoption, amendment, and repeal. marketingagreement. A new council member shall be appointed

(1) Proceedingso adopt, amend or repeal a marketing agreemetotfill the unexpired portion of the terwf office of any council
shall be conducted as rulemaking proceedings unde22h. memberwho fails to meet thgualifications for serving on the
Stats.,in accordance with procedures set forth undeASEP council.
140.10through140.29 except as otherwise provided in &, (3) TERMOFOFFICE. Eachmarketing agreement shall set forth
Stats. or this section. the term of ofice for marketing agreement council members. A
(2) No marketing agreement may be adopted until the sectermof office may be not less than one nor more than 4 years. Ini
tary finds that at least 50% of theéeafted producers or handlerstial terms of dfice may extend for varied lengths of time to allow
assento the proposed marketing agreement. The percentage€arf regular staggered terms over the duration of the marketing
affectedproducers or handlers assenting to the proposellet  agreement.
ing agreement shall be determined according &T&P 140.19 (4) NominaTIONS. Procedures for nominatingfedted pre
exceptas provided in this section. ducersor handlers for appointment to the council may be set forth
(3) Exceptas provided in sATCP 140.35 no marketing in the marketing agreement or by the secrefmg call for nomi
agreemenmay be amended or repealed until the secretary findationsshall be published by the secretary at least 14 days prior
thatat least 50% of the current assentors to the marketing-agreethe deadline date fditing of nominations. The call for nomina
menthave assented to the amendment or repeal. Current assetitans shall be published ia statewide press release issued by the
includecurrent aflected producers or handlers who assented to tlepartmentAn advance notice, announcing the impending call
marketingagreement at the time of its adoptionat any time sub  for nominations, shall also bgublished in a statewide press
sequentto its adoption pursuant to sud), and who have not releasejssuedat least 10 days prior to the publication of the call
withdrawntheir assent. The percentage of current assentors wleo nominations. The department may publish additional notices
assento the proposed amendment or repeal shall be determitedpecifically afected areas or persorildominations shall be
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filed with the secretary within the time period specified in the ca#6.10(3), Stats., and ATCP 140.49 (6xoncerning procedures

for nominations. for assuring the confidentiality of business information.
(5) ApPOINTMENTS. The secretary may appoint members t History: Cr. Register November1985, No. 359efl. 12-1-85,CR 04-005am.

. . . ec?isterOctober 2004 No. 58@f. 11-1-04.
the marketing agreement council from those persons nominate

in accordance with sulp4). ATCP 140.41 Written operating procedures;  gen-
History: Cr. Register November1985, No. 359ef. 12-1-85. eral. (1) Every marketing board shall adopt written operating
procedureso govern essential operations of the marketing board,

ATCP 140.33 Marketing agreement administration; including the procedures required under s{@). Operating pro

fees. Thedepartmenshall administer every marketing agreeceduresmay be adopted as bylaws. Proposed operatinge
ment adopted under ct96, Stats. Pursuant to 86.04 (2) (f) duresshall be filed with the secretary for review prioatoption
Stats. every marketing agreement shall include provisions for tig a marketing board. Operating procedures shall conform to ch.
collection of fees from dected producers dnandlers as reim 96, Stats., the marketing order and this chapter
bursementor costs incurred by the departménthe administra (2) The written operating procedures of a marketing board
tion and enforcement of the marketimgreement. A written shallinclude provisions for:
scheduleof fees shall be established by the secretargt distrib ) Receiving and depositing assessments
uted to afected producers or handlers. Fees shall be assesse ) Collecting assessments from roducers.and handlers. our
againstaffected producers or handlers on an equitable basis. Fee t ATCPgl4O 51 P P
may include reimbursemeribr general overhead and operatin§u ntto s.A1L ) .

? (c) Receiving and acting upon requests by produmehan

expense®f the department which are reasonably attributable t ;
the administration othe marketing agreement.fa€ted produc  dlersfor assessment refunds pursuans.taTCP 140.50if the

ersor handlers shall be liable for the payment of fees in the manfirketingorder provides for refunds.

setforth in the marketing agreement. Fees due frdecafdpro- (d) Developing and adopting annual budgets apgroving
ducersor handlers under any marketing agreement shall eongtkpenditurespursuant to SATCP 140.42and140.45
tute a personal debt of the producer or handieliectable pur (e) Soliciting and evaluating project proposals, and reviewing

suantto s.96.17 Stats. The department shall notify producers dhe progress and results of projects funded by the marketing
handlersof changes in a fee schedule at least 60 days prior to tizard.

beginningof the fiscal year in which the change becoméscef  (f) Protecting the confidentiality of business information per
tive. tainingto producers and handlers undeASCP 140.49 (6)This

History: Cr. Register November1985, No. 359ef. 12-1-85. is in addition to procedures required to be set forth in the articles

_ of incorporation under €6.10 (3) Stats.

ATCP 140.34 Records and audits. ~ The department  (g) Monitoring compliance with the marketing ordgrpro-
shallkeep separate records offeles received and deposited anducersand handlers, reviewing compliance problems, and-refer
all expensesncurred in the administration of each market_lnging compliance problems to the department for appropriate
agreementThe departmenshall prepare an annual operatingactionpursuant to ch96, Stats., and this chapter
statementand review annually all receipts and expenses for each(yy) preparing and disseminating the annual report of the mar
marketingagreement. A copy of the annual operastefement etingboard, pursuant to ATCP 140.46 (4)
shallbe made available tofatted producers or handlessthin (i) Calling for nominations to fill a membership vacancy on the

12HQ ?ays CafLer ﬂ:e ﬁlosebof fngs fﬁczlsgeﬁaiz_ 1-85 marketingboard, pursuant toh. 96, Stats., this chapter and the
Istory: I. Registey November , NO. e, . marketingorder

()) Thecustody handling and disposition of marketing board
documentsand records, pursuant toASICP 140.49
History: Cr. Register November1985, No. 359eff. 12-1-85.

ATCP 140.35 Suspension of marketing agreements.
The secretary may suspendrerketing agreement if after public
hearing,the secretaryletermines that the marketing agreement

cannotbe reasonably enforced, or is contrarytie purposes of  ATCP 140.42 Annual budget. (1) REQUIREMENT. Every
ch.96, Stats. marketingboard shall adopt a budget for each fiscal.y&ze bud
History: Cr. Register November1985, No. 359fl. 12-1-85. getshall comply with the requirement$ this section. The mar
keting board shall adopt and file the budget with the secretary
Subchapter IV — Marketing Board Organization and  prior to the start of the fiscal ygaor prior to contracting for any
Operation; Procedures expenditurewhich was not contracted for during the preceding
Note: Marketing boards are incorporated as nonstock, nonprofit corporatiofiscal year The fiscal year shall begin on July 1 of each geaept
underch.181, Stats., and are authorized to administer marketing orders unéér ch.asotherwise provideéh the marketing order or bylaws of the mar

Stats.Under ch96, Stats., the department is miitectly involved in the administra : #
tion of marketing orders, but is authorized to monitor marketing board operations ?tmg board. The marketlng board may not expend or contract for

compliancewith law e expenditure of moneys until the budget is filed, unless the
expendituresvere properly contracted for during the preceding
ATCP 140.40 Avrticles of incorporation and bylaws. fiscal year No expenditure may be made or committed by a mar

Every marketing board shaidopt articles of incorporation angXetingboard except pursuant to a budget filed under this subsec
bylaws, as provided irs. 96.10 (3) Stats. Proposed articles oftion: €xcept as provided under s6). A marketing board may

incorporation bylaws, and amendments to bylaws shall be devé&Ontinueto meet normal administrative operating and overhead
expenseand prior contractual obligations pending the timely fil

opedin consultation with the secretagnd shall be submitted to . ; ’ "
th% secretary for review prior to fingn adoption. No articles gfd ©f its budget and pending review of the budget by the secretary

incorporationmay be filed with the department of finandizdti- undersub.(4). ) ,

tutionsor become déctive until approved by the secretafpe _ (2) CONTENTS. The marketing boars’annual budget shall
secretarymay disapprove proposed articles of incorporation #iclude:

bylawsif the secretary determines that the proposed articles of (2) A statement of projected annual receipts, including a sepa
incorporationor bylawsare inconsistent with cl96, Stats., the ratestatement of each of the following:

marketingorder or this chapteor otherwise violate applicable 1. Projected receipts from producer and handler assessments,
law. No articles of incorporation mdye approved by the secretaryandthe specifiassumptions or methods by which the projection
until the articles of incorporation meet the requirements.of wasderived.
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2. Surplus receipts carried over from the preceding fiscakpendor contract for any expenditure of moneys if pineposed
year,if any. expenditurehas been disapproved by the secretary

3. Other projected receipts, if artynd the sources of the History: Cr. Register November1985, No. 359eff. 12-1-85.
receipts.

(b) A statement of projected annual expendituRzsjected . ATCP 140.43 Record of expenditures.  Everymarket

expenditureshall be categorized by program objective, pursuafffd Poard shall maintain a written or retrievable computerized
t0 5.96.03 Stats., and the marketing ordeeneral overhead and écord of eachexpenditure of moneys by the marketing board.

operating expenditures, if not identifiable to a program objective€ record shall identify the amouat the expenditure, the recipi

may be set forth in a separate expenditure cateditin each ent,and the purpose for which the expenditwess made. Records
expenditurecategory the budget shall identify the natuamd Shall be kept on file by the marketing board for at legstars and
amountof proposed expenditures. Expenditui@ssalaries, sup be made avallab_le for inspection, copying and audit by the depart
plies, travel expenses, or other routine overhead and operatfi§Nt-Upontermination of a marketing ordexl records shall be
expensesncurredin the ordinary course of program operation8l€d with the department.

may be budgeted as a maximum authorized total for emgndi ~ History: Cr. Registey November1985, No. 359efl. 12-1-85.

ture subcategoryExpenditure subcategories shall be identified to )

facilitate budget review under sufg). The proposed budget shall ATCP 140.44  Written contracts. (1) REQUIREMENT. All
includea description of proposembntract expenditures, includ expenditure®f marketing board funds shall be made pursuant to
ing the nature of each proposed expenditure, the specific progr@Mritten contract or purchase ordexceptfor budgeted expendi
objectivetoward which theroposed expenditure is directed, andlresfor employee salaries, supplies, travel expenses, and other
theidentity of the proposed contract recipient if known. overheadand operating expenses incurredabmarketing board

(c) A reasonable contingency reserve consisting of a project8dne ordinary course of its operations. .
surplusof receipts over expenditures, figiént to protect the mar (2) ConTenTs. Every contract or purchaseder under this
keting board against unforeseen revenue shortages or ceggtionshall include:
increasesor other unforeseen contingencies which mdgcathe (@) The names and addresses of the contracting parties.
accuracyof the budget projections and the ability of tharketing (b) A specific description of the materials to be provided,
boardto meet its payment obligations. the services to beerformed under the contract or purchase order

(3) BupceTAMENDMENTS. A marketing board shall file a bud (c) The time period for contract performance.
getamendment withhe secretary if, at any time during the fiscal
year,the marketing board anticipatassignificant change in the
previouslysubmitted budget. The secretary may require a mark
ing board to submit a current, revised budget at any time duri
thefiscal year

(4) BubGeTREVIEW. The department shall review marketin
boardbudgets and budget amendments for complianceahith
96, Stats., and this chapt@&ursuant to €6.11 (2), Stats., the sec

k ; : in the future fiscal year
retarymay disapprove a budget @proposed expenditure if the - .
secretarydetermines that the budget fails to comply with the (€) A provision whereby the contractor agrees to provide-docu

requirementf this subsection, or that the proposed expenditugée”tatiom"hi‘:h may be reasonably necessianthe marketing
violatess. ATCP 140.47 Written notice of disapproval shale Poardto review contract performance. The secretary may direct
issuedto the marketing board within 30 days after the budget fmarketing board to review a contracgocontract performance,
budgetamendment is submitted to the secretatgtice shall andprovide answers to specific questions asked by the secretary
specifythe reasons for disapproval, and the budget provisionsMarket'”g boards may be audited by the department at the discre

(d) The amount to be paid by the marketing board under the
ntractor purchase ordethe time of payment, and any applica
E-Eterms and conditions of paymelit.a contract or purchase
orderprovides for payment out of funds receivatnjea marketing
boardin any future fiscal yeaother than theurrent budgeted fis
%alyear the contract or purchase order shall be made contingent
on the availability of revenues for the contracparchaserder

proposedexpenditures which are disapproved. Failure to disafion Of the secretary to determine whetaependitures under con
provea budget or budget amendment within 30 days does not pf@ctsexecutedyy the marketing board are in accordance with s.
ventthe secretarfrom disapproving the budget or budget amendI CP 140.47r ch.96, Stats.

mentat a later time, if the disapproval is based on information (f) Any other provision which the secretary may require prior
which was not available to the secretary during the origints the executiorof a contract or purchase ordieicluding a prowv
30-dayreview period, and if the information reveals thatlthé  sionrequiring a contractor to:

getor budget amendment is not in compliance witrBéhStats., 1. Maintain segregated accounts for moneys received from a
or this chapterNo marketing board may make or contract for anyarketing board, if necessaryo assure that expenditures are
expenditurewhich is disapproved under this subsection, or whigiyadein accordance with cl®6, Stats., and @ATCP 140.47

is proposed pursuant to a disapproved budget. ) 2. Use generally accepted accounting principles when
(5) ADDITIONAL INFORMATION. The secretary may require aaccountingfor moneys received from a marketing board.
(rjnarketlngboard tofflletr?ddlthnal |n]format|cl)(mt1_|ch E)he sgcgefjaryt 3. Adhere to specified restrictions on the agefunds, in
eemsnecessary for thé review of a marketing board budget ot yancavith s. ATCP 140.470r other applicable law
expenditureunder thissubsection. The secretary may disapprove L ) . .
a budget or proposed expenditure upon failure of a marketing 4. File interim and final reports with the marketing board on
boardto submit the required information. contractperformance. '
(6) WAIVER; FIRST YEAR OF MARKETING BOARD OPERATIONS. 5. File with the marketing board a copy of the contrastor
The secretary may waivie filing of an annual budget for the firstannualfinancial statement or security for performance.
fiscal year of marketing board operations, provided that the mar (3) CONTRACT RECORDS;INSPECTION. Contracts and purchase
keting board submits its proposed contracts and expendituresdatersshall be made available for inspection, copying aundit
review by the secretary as they are proposed during the fiscal ybsrthe department. Proposed contracts and purchase orders shall
Additional conditions may be established at any time, if deemée made available for inspection by the department priexéou
necessaryy the secretaryrhe secretary may disapprove a-protion, if requested by theecretaryContracts and purchase orders
posedexpenditure if the secretary determirtleat the proposed shallbe kept on file with the marketing board for at least 7 years
expenditureviolatess. ATCP 140.47 No marketing board may after the completion date specified in the contract or purchase

Published under s. 35.93, Stats. Updated on the first day of each month. Entire code is always current. The Register date on each page
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order.Upon termination of a marketing ordatl contracts and eithermail a free copy of the annual report to eadbcaéd pre

purchaseorders shall be filed with the department. duceror handleror publish notice to &fcted producers and han
History: Cr. Registey November1985, No. 359eff. 12-1-85. dlersinforming them that the annual report is available for free
distributionto afected producers and handlers upon request.
ATCP 140.45 Expenditure authorizations. (1) PeEr- History: Cr. Register November1985, No. 359ff. 12-1-85.

SONS AUTHORIZED. No person may expend, or contract floe . ) i
expenditureof moneys on behalf of a marketing board except ATCP 140.47  Prohibited expenditures and business
undera direct written delegation of authorfipm the marketing Practices. A marketing board may not:
board. Upon request by the secretasy marketing board shall (1) Expend, or contract for the expenditure of moneys:
identify every person whis authorized to expend or contract for (a) For any purpose which is not authorized underoéh.
the expenditure of moneys on behalf of the marketing board. Stats.,and the marketing ordesr which is inconsistent witbh.
(2) APPROVAL OF EXPENDITURES. No person, including any 96, Stats., and the marketing order
personauthorized under sufll), may expend or contract for the (b) In violation of ch.96, Stats., the marketing order or this
expenditureof moneys on behalf of a marketing board unless tlapter.
expenditurehas been specifically approved by tmearketing (c) Whose aggregate amount exceeds the annual receipts of the
board. Procedures for the approval of expenditusiall be set marketingboard for the fiscal year in which the expenditures
forth in the bylaws of the marketing board. A marketing boastcur.Annual receipts, for purposes of this paragraph, include any
may, by means of a budget authorization, granbspective surplusreceipts carried over from the preceding fiscal yehais
approvalfor routine overhead or operating expenditures, and mgxragraptdoes not prohibit a marketing board from contracting
delegateauthority to sbonded dicer or employee to make indi for the expenditure of anticipated receipts during the cufisret
vidual payments or expenditures pursuant to the budget authorigaarin which the receipts are anticipated, if the expenditure is
tion. The budget authorization shalpecify the nature of the budgetecand approved in compliance with 8§.CP 140.42and
authorizedexpenditures, the maximutatal expenditure autho 140.45 A marketing board shall periodically review its projec
rized in each expenditure subcategoayd the time period to tions of anticipated receipts during the fisgalay to determine
which theauthorization is applicable. The marketing board shallhetherthe projections are accurate, and whether any adjustment
adoptbylaws orwritten procedures for the exercise of delegatesf proposed expenditures may be necessary to comply with this
expenditureauthority by a bonded figer or employee, including paragraph.
anyrequired requisition and voucher procedures. (d) To promote or fund any other marketing otdimis does
History: Cr. Registey Novembey1985, No. 359efl. 12-1-85. not prohibit joint funding of marketing order projects and-pro
gramswith other marketing boards.

(1) ACCOUNTINGSYSTEM. Every marketing board shall maintain , (€) To influence state or federal legislation or rulemaking. This
snot prohibit anyof the following activities, unless the secre

acomplete accounting system for the management of market@? determines that expenditures for activities are excessive in

board receipts and expenditures. Accounting procedures sh ationto the pUrDoses for whidhe marketing order is created:
conformto generally accepted accounting principles. Accountir{ﬁ purp 9 :

systemsshall provide for the periodic generation of balance 1. The publication and distribution of information describing
sheetsjncome statements, statements of account balances, Emprograms, activities and accomplishments of rtiketing
otherindicators of marketing board financial position. A marketooard.

ing board shall provide the secretary wstich reports of a market 2. Thepublication and distribution of information related to
ing boards financial position as the secretary may require. ~ any proposal under subchfor the amendment or repeal of the

(2) AupiTs. (a) Marketing board receipts, expendituresfnarketingordef if the information is published and distributed

accountsand fiscal operations shall belependently audited on Prior to the secretarg’decisiorunder sATCP 140.18&dvancing

an annual basis by eertified public accountant, in accordancdh®Proposed amendment or repeal to a referendum of producers
with generally accepted accounting and audit principles. TRENandlers. o _

audit shall include a review of compliance with applicable,law 3. Communication bya marketing board member or
andwith theestablished bylaws and procedures of the marketiggployeewith any state public &itial or employee concerning
board. The results of the audit shall be filed with the secretatje proposedamendment or repeal of the marketing ardecon
within 120 days after the end of the marketing baafidcal year Cerninganyother rulemaking which is directly related to the mar

(b) Marketing board receipts, expenditures, accodissal Ketingorder o , , .
operations, and all other records and operations of a marketing4- The publication and distribution of information concerning
boardmay be audited by the department at any time, for the p@flimpending advisory referendum on the marketing ornoier
poseof ascertaining compliance with applicable |awe depart  Vided that the marketing board does not directly recommend or

ment may exercise its authority under @8, Stats., in support of Suggestiow producers or handlers should vote in the adviséry
its audit. erendum.

(3) FINANCIAL STATEMENTS. Every marketing board shall pre ~ (f) For salaries, administrative expenseayel expenses or
parea year-end financial statement, independently audited aPRfSonakexpenses, except those which m@sonable and neees
certified by a certified public accountant. The financial statemefi@ryfor the operation of the marketing board, or which axsa
shall be filed with the secretary within 120 days after the end §Pnableand necessary incident to the performance of administra
the marketing board fiscal year tive or contract services for the marketing board.'

(4) ANNUAL REPORTS. Every marketing board shall prepare  (9) For any market development program which makes false
annualreport on marketing boamperations for each fiscal year OF unwarranted claims on behalfar afected commodity or dis
to be published at theonclusion of the fiscal yeafhe annual Paragesthe quality value, sale or use of any other agricultural
reportshall include, a& minimum, a description of the projectscommodity. _
fundedduring the yearhe progress or results of each funded-proj (h) For any market research or development progkéuch
ect,and the audited financial statement prepared unde(3ub. makesreference to, or which exclusively promotes a private brand
Theannual report shall Hided with the secretary within 120 daysor trade name of thefafcted commodity
afterthe end othe fiscal yearThe annual report shall be made (2) Expendor contract for the expenditure of moneyshié
availablefor inspection and copying by the publicitiih 180 expenditureis exclusively or primarily intended to promote an
daysafter the end of the fiscal yedhe marketing board shall individual private interest without regard to the general interest of

ATCP 140.46 Accounting systems; audits;  reports.
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producersor handlers of the ffcted commodityThis does not “... board, commission, committee, council, department or pupylic body corpathte
prohibit the expenditure of moneys for the general benefit gf%ﬂgs?[zf’gfg”f’nﬁg&';ﬁ;%‘é‘;?i*oﬁ‘?'d'”ance rule or order ...," and also includes
affectedproducers or handlers where the expenditure also ha (3) DISPOSAL OF RECOR.DS'AUTHORIZATION No marketin
incidentalbenefits to an individual pr!vate .|nterest. ... boardmay dispose of documents or records except under-a spe

(3) Makeanyloan or extend credit. This does not prohibit Qific records disposal policy adopted by the marketing board. The
marketingboard from depositing moneys in a savings and 0ggjicy shall be adopted in writing, and specify the types of records
association, state bank, savings and trust compantual sav o which disposal is authorized, the length of time each type of
ings bank, or national bank in this state which receives or h°|Fg°cordmust be kepprior to disposal, and the disposal procedures
public deposits pursuant to c84, Stats. _ to be observed. Proposed records disposal policies shall be filed
~ (4) Engagein the purchase or sale of agricultural commodiwith the department for review prior to adoption. The secretary
ties. This does not prohibit limited and occasional purchases @y disapprove a proposed records disposal policy if the policy
agriculturalcommodities, or limited and occasional sales of-agninay impede the administration of cB6, Stats., or otherwise
cultural commodities at cost, where the purchase or sale is ingliverselyaffect thepublic interest. No bylaw or procedure autho
dentalto the conduct of a researaducational or promotional rizing the disposal of records ifedtive if disapproved by the sec
programunder ch96, Stats., and the marketing order retary.

(5) Engagein thebusiness of selling goods or services. This (4) ReECORDSTO BE FILED WITH DEPARTMENT UPON TERMINA-
doesnot prohibit the occasional sale of educational or promgion oF MARKETING ORDER. Upon termination of anarketing

tional materials at cost, where the sale is incidental to the condggdier,all documents and records of the marketing board shall be
of an educational or promotional program unde®6hStats., and filed with the department.

the marketing ordgr _ ) ~ (5) RECORDSFILED WITH DEPARTMENT; PUBLIC ACCESS. (@) No
(6) Makeany gift or gratuitous payment for which the recipimarketingboard may fail or refuse to file a document or record
entgives no bona fide consideration. with the department as provided under@8.Stats., or this chap
History: Cr. Register November1985, No. 359efl. 12-1-85. ter on the ground that the document or record is protected from

. . . . public inspection by lawlf a marketing board determines that a
ATCP 140.48 = Administrative services provided by  gocumenior recordrequired to be filed with the department is-pro
department. (1) Pursuant to $96.10 (5) Stats., @ marketing (ectedfrom public inspection by lavthe marketing board shall
boardmay request the department to provide administrative sgfye written notice to the department identifying that information
vicesto the marketing board in the administratafra marketing yyhich, in the opinion of the marketing board, is protected from
order. This does not prohibit a marketing board from employing,pjic inspection. Notice shall further specify the legal grounds
its own staf, or contracting with other persons for the provisioly, \yhich the information may be withheld from public inspection.

of administrative services to the marketing board. Administrative (b) The department shall promptly notify a marketing board of
servicesprovided by the department may include accounting : ; . :

: : ; : fo : : hy public request for inspection of marketing board documents
clerical, financial, managerial, printing and secretarial serviges. ?/epc):ords oanile with the zepartment i the dgcuments or records

marketing board shall reimburse the department for all cos b designated tdential by th keting board
incurredby the department, pursuant to a written contract betweg@/€ P€€N designated anidential by the marketing boar

the marketingboard and the department. Reimbursed costs shidiiderpar (). _ _
include overheadand operating costs which may be reasonably () The department may make availablethe public upon
attributed to the administrative service. The departmsimall requestfor inspection and copying, any marketing board elocu
recordand account for all administrative servamsts incurred by mentsor records which are on fileith the department if the
the department, according to generally accepted accounting pi¢partmentietermines that disclosure is required by, lagtwith
ciples. standingthe contrary request of the marketing boardnaking

(2) All contracts or agreements for ghvision of adminis the decision, the department shall consider the notice and request

f a marketing board under pga). If the department determines

trative services to a marketing board shall be in writing. Contra ; - . .
underthis subsection shall comply with ATCP 140.44 Con (ﬁwatdlsplosure is required by lahe department shall givae
marketingboard reasonable notice prior to disclosure.

tractswith the department need not comply wWstA\TCP 140.44 )
(2) (e). This subsection does not require a marketing board to have(6) CONFIDENTIAL BUSINESS RECORDS. (a)  Information

written contracts with its employees. obtainedby a marketing board under &8, Stats., relating to the
History: Cr. Registey November1985, No. 359eff. 12-1-85. individual businesses of producers and handlers shall be kept on
a confidential basis, pursuant to%6.20 (5) Stats. Confidential
ATCP 140.49 Marketing board meetings; records. businessnformation includes names and addresseany pre

(1) FunG oF minuTES. Within 15 days after every meeting of aduction,sales, price opurchase data which are identifiable to an
marketingboard or a formallgonstituted subunit of a marketingindividual producer or handleand any aggregate summary or
board, the marketing board shall file complet@nutes of the analysisof individual business information which, if dissemi
meetingwith the secretary natedto marketing boardhembers or others, may have theef
Note: Every meeting of a “governmental body” is subject to thecdhsin open  Of restraining trade, or conferring a competitive advantage on any
meetinglaw, ss.19.81throughl9.98 Stats. Under 49.82 (1) Stats., a"governmen - pnarson. Confidential business information under this subsection
tal body” includes a state or local “agenbpard, committee, council, department . . . .
public body corporate and politic created by constitution, statute, rule or ogter, a Shall not be disclosed either to the public or to marketing board
ernmentabr quasi-governmental corporation; or a formally constituted subunit shembersThis prohibition applies at all timeand is applicable
any of the foregoing...” ) during any marketing board consideration of compliance and
(2) CusToDY OF RECORDS,GENERAL. Every marketing board, collection problems pertaining to producers and handlers. This
andevery oficer and employee of a marketing board shall safefyaragrapidoes not prohibit the required disclosure of confidential
keepand preserve all documents and records which are lawfujisinessnformation in a court proceeding, or the disclosoire
in the possessioor custody of the marketing board. Every marconfidentialbusiness information to the department pursuant to a
keting boardshalladopt written bylaws or procedures to govergontractfor administrative services or a requfestcollection or
the custody handling and disposition of marketing board docuenforcement action.
mentsand records. Proposed bylaws and procedures shall be fileq,) The duty to maintaithe confidentiality of business records
with the secretary for review lifze department prior to adoption. ngerthis subsection applies to the marketing board, the depart
Note: Under the Wisconsin public records laws.19.31through19.35 Stats., rment,and all employees and agents of a marketing boeidd

memberf the public have certain rights to inspect and copy records which are; h > _ - .
the possession of an “authoritynder s.19.32 (1) Stats., an “authority”includes a iNg all suppliers of administrative services to the marketing board.
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Every contract between a marketing board and its agent, wherddmardon its own behalf, or by the secretary except upon specific

the agent may acquire access to confidential businémsnation, requesbf a marketing board. The decision to take action under s.

shallclearly set forth the agesttuty to keep the information con 96.17(1), Stats.js discretionary with the secretaBefore bring

fidential, and include adequate procedures to insure confidentilg any court action to collect assessments, the secreiaty

ity. reviewthe adequacy of the marketing boargieliminary collee
History: Cr. Register November1985, No. 359ff. 12-1-85. tion procedures under suk{g) and(2).

(4) REPORTSBY PRODUCERSAND HANDLERS. Pursuant tcs.
6.14 (1), Stats., a marketing board may request a producer or
Qndlerto file with the marketing board such information or
ﬁportsas may be necessary to determine or verify the assessment
amountswhich may be due and payable by the producer or han
dler under the marketing orddf a producer or handler fails or
Hefusesto submit information or reportgon request of a market

tboard, the marketing boarday request the department to

exercisdts authority under cH3, Stats., and €6.14 (1) Stats.,

to compel submission of the requireformation or reports to the
departmentTheexercise of the departmemntuthority is discre

ATCP 140.51 Collecting assessments; reports by  tionarywith the department.
producers and handlers; audit of amounts due. (5) AuDIT OF PRODUCERSAND HANDLERS. (a) Department
(1) CoLLECTION PROCEDURE;GENERAL. The marketing boars  audit; request by marketing board. A marketing board may
responsiblefor the receipt and collection of assessments frorequestthe department to audit any producer or handerthe
affectedproducers and handlers under a marketing pekeept purposes set forth in pgb), if the marketing board reasonably
as otherwiseprovided in ch.96, Stats., and this chaptekny believesthat the producer or handler may be daciéd producer
assessmemhich is due and payable by arfieated producer or or handler The request shall specify the purposes for wiieh
handler under the marketing order constitutes a personal deba@ditis requested. The department may conduct a requested audit
the producer or handleas provided in €96.17 (1) Stats. Each at its discretion, for the purposestforth under par(b). Pursuant
marketingboard shalladopt and file with the secretary writtento an audit under this subsection, the department may require a
proceduresand forms to govern the collection of assessmenigoduceror handler to producgocuments and records, and may
from affected producers and handlers. Procedures may include dfigerwiseexercise its authority under @8, Stats., and £6.14
preliminary collectionprocedures set forth under s(®). Proce  Stats.The marketing board shall reimburse the department for all
duresshall comply with applicable lavand with the provisions costsincurred by the department in conducting the audit, includ
of 5427104 Stats. Ifa market|ng board is Unable, through the Uﬁ% general overhead and Operating expenses which are reason
of preliminary collection procedures, to obtain paynwissess ap|y attributable to the audit service.
mentswhich are due and payable fraproducer or handlghe (b) Audit purposes. A producer or handler may be auditad

marketing board mayrequest action by the secretary under : X .
96.17, Stats. The request shall be accompabigévidence and ﬁ’]escézpartmenmder this subsection for any of the following-pur

documentationsubstantiating the existence and amount of t ) )
debt, the identity and address of the deptond the fact that the 1. To determine whether the producer or hanilan efected
marketing board has exhausted its preliminary collection prod@oduceror handler under ci96, Stats., and the marketing order
dures.Pursuant to €96.17 Stats., the secretary may impose an 2. To determine or verify the assessment amounts which may
assessmergurchage not exceeding 10% of the assessment ke due and payable by the producer or handler under the market
coverthedepartmens costs of collection, and may bring a civiling order

actionagainst the debtor under si8) to collect the assessment 3 19 determine or verify the accuracy of any report or claim
andsurchage. The secretary shall give the debtor at least 10 d%)(ﬁ)mittedby the producer or handler to the marketing board.

advancewritten notice, by mail, of any intendedil action under . .
this paragraph. Notice shaticludea statement of any assessment 4. To determine whether the producer or handler has paid the

surchargemposed by the secretary unde®6.17, Stats. ull amount of assessments which are due and palytite pre
. duceror handler under the marketing order
(2) PRELIMINARY COLLECTIONPROCEDURES. Sequential proee =i .o/ register November 1985, No. 359%f. 12-1-85,
duresused by a marketing board in tbellection of marketing
orderassessments may include the issuance of:

orderprovides forthe refund of producer assessments pursuant
5.96.13(2), Stats., the marketing board shall adopt written forn}
andprocedures to be used byeafted producers in filing refund
claims.Claim forms shall be promptly mailed pooducers or han
dlersupon request. Refund procedures shall comply wiig.4.3
(2), Stats. Naefund may be paid on a claim which is filed wit
the marketing board more than 90 days after the assess
becamedue and payable.
History: Cr. Register November1985, No. 359ff. 12-1-85.

ATCP 140.50 Refund of assessments. If a marketing ﬁ

i i ) | ATCP 140.52 Marketing board code of ethics. No
(a) A generalized or personalized reminder letter memberemployee or agent of a marketing board may:

(b) A personahzed warning !etter ) (1) Usehis or her position with the marketing board, or the

(c) A final demand lettersetting forth the facts and circem prestigeor influence of that position, to obtain financial gain or
stancegiving riseto the final demand, and stating a final deadlingnythingof substantial value for his or her private benefit, or for
for payment. The final demand letter shall personally thepenefit of his or her immediate familyr an oganization with
addressedo the debtor and sent by certified mail. In its finalyhich he or she is associated. Financial gainptaposes of this
demandietter a marketing board may notify the debtor of the,ragraphdoes not include salaries or other normal compensa

actionswhich will be requested by the marketing board under &, ived f th ketina b th I t
96.17(1), Stats., in the event of nonpaymehtmarketing board m;rlzeext:iilg]/t?oarrgnr:]erﬁbrgfr eting bozl the employee, agent or

may not threaten a producer or handler with any civil forfeiture or - o .
criminal action for nonpaymensf assessments, or threaten to _(2) Solicitor accept from any persan oganization, directly
requestither action of the department. or indirectly, anything of value if the thlng.of value: '

(3) COURT ACTION TO COLLECT ASSESSMENTS. Uponwritten (&) Could reasonab'ly be expected to influence the actions or
requesbf a marketing board, the secretary may bring a civil actighdgmentof the marketing board membemployee or agent, in
pursuanto s.96.17 (1) Stats., fothe collection of unpaid market Nis or her capacity as a mempemployee or agent of a marketing
ing order assessmentsgether with any assessment surghar Poard;or
imposedby the secretary under36.17 (1) Stats. No court action  (b) Could reasonably be considered as a reward for any action
for the collection of assessments may be brought by a marketorgnaction by the marketing board membamployee or agent,
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actingin his or her capacity as a memtnployee or agent of the  Note: According to unpublished opinions of the attorney general, dated Septem
marketingboard. ber 16, 1983 and January 30, 1984, marketing board members are gffibéics
. . . . . . within the meaning of ©46.13 Stats., which provides in part as follows:
(3) Intentionally use ordisclose information gained in the  946.13 (1) Any public officer or public employee who does any of the following
courseof or by reason of his or her position as a membesguilty of a Class E felony:

employeeor agentof a marketing board in any way that could (@) Intheofficer'eor employecs private capacity, negotiates or bidsfor or eters
. . . . . Into a contract in which the officer or employee has a private pecuniary interest,
resultin the receipt of anything of value by him or &y his Or  irect or indirect, if at the sametime the officer or employee is authorized or required

herimmediatefamily, or by any other person orgamization with by law to participate in the officer’s or employee's capacity as such officer or
which he or she is associated, if the information is not public-infamployeein the making of that contract or to performin regard to that contract some

. f - official function requiring the exercise of discretion on the officer’s or employee's
mationand has not been communicated to the public. part; or

(4) Useor attempt to use his or her position as a member (b) Intheofficer’s or employee's capacity as such officer or employee, participates
employeeor agent ofa marketing board to influence or gaid”tthgﬁg!”gcffa‘?og?rgmmc? the officer or g";”'?gefhasta private pecuniary
N .. . , QI I Inairect, or I nr ntr. nction

unlawful benefits, advantages or privileges for himself or herseffyiring the exercise of discretion on the officor ‘s or employees part. -

or for others. History: Cr. Register November1985, No. 359eff. 12-1-85.
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