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Chapter PSC 100
AFFILIATIONS BETWEEN PUBLIC UTILITIES AND OTHER PERSONS

Subchapter| — General PSC 100.12 Definitions.

PSC 100.01 Person defined. PSC 100.13 Approval requirements.

PSC 100.02 Validity of contracts. PSC 100.14 Approval procedure.

PSC 100.03 Information to be furnished. PSC 100.15 Market power screen analysis.
PSC 100.04 Verification of report. PSC 100.16 Bright line safe harbors.

Subchapter Il — Affiliated Wholesale Merchant Plant Market Power PSC 100.17 Affiliated electric sales.

PSC 100.1  Purpose.

Subchapter| — General PSC 100.04 Verification of report. The information fur
nishedin response tthis order must be verified under oath by the
PSC 100.01 Person defined. Under s196.52 (1) Stats., Presidenbr secretary of the reporting utilityrhe information fur
“person”includes trustees, lessees, holders of beneficial equitaBighedis to be eective as of the date of verification.
interest,voluntary associations, receivers and partnerstipsr

son” does not include a telecommunicatigmevider as defined Subchapterll — Affiliated Wholesale Merchant Plant

in s.196.01 (8p) Stats. This definition should be observed in fil Market Power

ing information in response to this order . .
History: 1-2-56 correction made under s. 13.93 (2m) (b) 7., SRégjster July, PSC 100.11 Purpose. The purpose of this subchapter is

2000,No. 535 CR 13-025 am. Register January 2014 No. 697%ff. 2-1-14. to effectuate and implement596.491 (3m)Stats., as enacted by
1997Wis. Act 204 generally dective May 12, 1998 The rules
PSC 100.02 Validity of contracts. Section196.52 (3) promulgatedn thissubchapter establish requirements and proce
Stats. provides that no contraot arrangement between a publicduresto be applied to the ownershimntrol, or operation of an
utility and any dfliated interest shall be valid orfettive until  affiliated wholesale merchant plant.
such contract or arrangement shall have received the writterHistory: Cr. RegisterJuly 2000, No. 535ef. 8-1-00.
approvalof the commission. Pursuatatthis provision any new

contractsor revisions of former contracts between a pulsiiity PSC 100.12  Definitions. In this subchapter:
and an dfliated interest must be submittedtt@ commission for (1) “Affiliated interest” has the meanirsgt forth in s196.52
approvalbefore they can becomédetive. (1), Stats.

(2) “Affiliates” means the public utilities with whicthe
PSC 100.03 Information to be furnished. All class A, applicantis afiliated andall other dfiliated interests of the public
B, and C privately owned public utilities inig¢onsin shall fur  utilities.
nish the following information on or before June 1, 1937: (3) “Applicant” means any §fiated interest ofa public utility

(1) A list of all corporations and persons which own or holgeekingapproval under £.96.491 (3m)Stats.to own, operate,
directly or indirectly 5% or more of the voting securities of theor control a wholesale merchant plant.
reportingpublic utility. Such list shalkhow the number of units  (4) “Available economic capacityfneans economic capacity
of each class of securities held, the percent which the individiedsthe amount of generating capacity reasonably necessary to
holding of each class is to the total outstanding of that ctass, serve,in commercially viable increments, the potential supjlier
the state of incorporation of each corporation. nativeload.

(2) A list of all corporations and persons which own or hold, (5) “DOJ guidelines” means the U.S. Department of Justice
directly or indirectly 5% or more of the voting securitiesaify andFederal Tade Commission Horizontal Mggr Guidelines, as
corporationin a chain of successive ownership of the reportingvisedApril 8, 1997.
public utility. Such list shall show the number of units of each (6) “Economic capacity” means the amount of generating
classof securities held, the percent which the individual holdingapacityowned or controlled by a potent@ipplier with variable
of each class is to the total outstanding of that class, and the stag@slow enough that engy from the capacity could be delivered
of incorporation of each corporation. to the relevant geographic market at a price no more than 5%

(3) A list of all corporations 5% or more of whose votsegu  abovethe pre—transaction market clearing priess any capacity
rities are owned by any corporation or person owning 5% or mdfeatis committed under long—term firm salesntracts; plus any
of the voting securities ahe reporting public utilityor by any —capacitythat is acquired under long—term firm purchase contracts,
corporationor person in any chain of successive ownership ahdany generating capacity that is under the operational control
eachpublic utility, as defined in sulf2). Such list should indicate of a third—partybut the potential supplier receives the economic
the name of the difiated corporation or person which owns 5%denefitof the capacity In this subsection, a long-term sales or
or more of the voting securities of each corporation listed. ~ purchasecontract means a salesprchase contract which has a

(4) A list of all corporations which have one or moréefrs ~ rémainingcommitment of more than one year
or one or more directois common with the reporting public util  (7) “FERC Order 592" means the December 18, 1996, Federal
ity. This list should show for each corporation listed the nameskofergyRegulatory Commission Order 592.
the oficers and directors which serve in common with the report (8) “HHI statistic” meanghe Herfindahl-Hirschman Index
ing public utility. for the market.

(5) A list of all contracts and arrangements, written or urwrit  (9) “Market power” means the ability of a seller in edevant
ten, in effect between the reporting utility and alfikdited inte-  geographicmarket to profitably maintain prices foomparable
estsas defined in 996.52 Stats. Such list shall state a descriptivproductsabove competitive levels for a significant period of time.
title of each contract or arrangement, and the date of the origiSallerswith market power also may be able to reduce product
contractand of all amendments thereto. quality, quantity service, or innovation.
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(10) “Native load” means load attributabte customers on 1. Transferred control over theiransmission facilities, as
whosebehalf the potential supplidsy statute, franchise, oegu  definedin s.196.485 (1) (h) Stats., to an independent system
latory requirement, has undertakan obligation to construct and operatoras defined in s196.485 (1) (d)Stats., that is approved
operateits system to meet their electricity needs. by the federal engy regulatory commission.

(11) “Passiveinvestor” is any applicawhose investmentthe 2. Divested their interest ithe transmission facilities to an

commissiondetermines does not permit contoolinfluence by  independentransmission owneras defined in $.196.485 (1)
the affiliated utility of the merchant plant and who receives ngym), Stats.

more information regarding plant operations, and who receives (b) The commission has determined that any of the following,

such information no earlierthan is publicly available to any _, * ; L .
investor. In making a determination whethan investor may !/hich constitutes a finding thae ownership, control, or opera
n will not have a substantial anticompetitivéeet on electrie

exercisecontrol or influence over a wholesale merchant plant, ti
markets for anyglasses of customers, has been met. Fer pur

commissionshall considerwhereapplicable, such factors as the! S .
fiduciary responsibilities of the operafomanager and other POS€S0f subdsl.and2., the DOJ guidelines shall be applied as

investorsin the wholesale merchant plaatthe investor; the abil if the proposed merchant plant existed in the market and was
ity of the wholesale merchant plantrése capital independently mergingwith the public utility or diliate.

of the investor; the abilitpf the wholesale merchant plant to make 1. The ownership, operation, or control of the wholesale mer
investmentand financing decisions independently of the investathantplant will meet the appropriate horizontal market power safe
governancegprovisions; the numbgidentity and interests of other harborprovisions inthe DOJ guidelines and the commission has
investors;if the investor may exert control or influence over-gempprovedany contracts or agreements, as may be necassdgy
erationrates, terms, conditions and production, including outage.196.52and196.795 Stats., provided, howeyehat thecom:
schedulesany services that will be provided by the investor or itgissionhas examined the issuessiaction 2 of the DOJ guide
employeesto the wholesale merchant plant; the terms of anines. An appropriate horizontal market power safe harbor exists
agreementdetween the investor and the wholesale merchgpieither an HHI statistic no higher than 1,000 oimemease in the
plant, any party managing or operating the wholesale merchaig; statistic of no more than 50 occurs in tharket power screen

plant,any other investor or lender in the wholesale merchant p'%ﬁ‘falysis as a result of the operation of tfitaed wholesale mer
or any purchaseof output from the plant; and any other facmr%hantpower plant.

which the commission deems relevant.
(&) An ownership interest of 5% or less shall be irrebuttab[.}ha
presumedhot to create the ability to control or influence.
ershipinterest of 50% or more shall be irrebuttably presumed
createthe ability to control or influence. The ability of investor
thatloan funds to thenerchant plant to control or influence shal

bejudged upon the terms of the loan agreementstenother fac potentialfor adverse competitivefettsas defined in section 2 of

torslisted above. e : g -
L the DOJ guidelines. There is a minimal potential for adveose
(b) A passive investor must undertake and propose to the C(%Btitive effects when both an HHI statistic no higher than 1,800

2. The ownership, operation, or control of the wholesale mer

ntplant will have minimal potential for adversempetitive

ffectsas defined in section 1.51, “General Standards” of the DOJ
idelinesand the commission has approved any contracts or

greementsas may be necessary underl®6.52and196.795

tats. provided, howevethat the commission has examined the

missionprocesses for a compliance audit by the commission 9, increase in the HHI statistic of no more thaf occurs in

ensurethe independence of the decision making process of g 4 ket power screen analysis as a resiihie operation of the
wholesalemerchant planfrom the passive investor and the Conan{'Iiated wholesale merchant power plant
| .

tinuedstatus of the investor as passive. The first compliance au " .
will be required 2 years after initial approval undet96.491 3. The conditions for £SC 100.16Gafe harbor exceptions
(3m), Stats., andis necessary thereaftéfhe compliance audit aremet and the commission has approved any contraetgree
information must be submitted to theommission without any Ments,as may be necessary underl$6.52and196.795 Stats.
requiremenfor approval by the wholesale merchant plant. ~ Approval of any application, based oncammission finding of
(c) A passive investor must immediately repmivanges to the Saféharbor exception underBSC 100.16shall beconditioned
commissionin the ownership, operation, managemertastrol upon the continued applicability of the safe harbor conditions.
of the wholesale merchant plaht may d&ct the status of the ~ (2) The commission may approve a request by ditiéd
investoras passive. interestof apublic utility to own, operate, or control a wholesale
(12) “Total capacity” means thetal amount of installed elec merchantplant in which a properly constructed market power

tric generating capacityneasured in megawatts, with respectivécreeranalysis, as set forth inBSC 100.15and supporting anal
seasonatatings. ysesindicates anoderate or high potential for adverse competi

(13) “Wholesalemerchant peaker plant’ means any whol tive eife_cts as defined in _section 1._51, “G(_eneral Standards” of the
salemerchant plananticipated to have an annual capacity fact%?Ongdellneprn holding a public hearing at which a showing
of less than 10% 15 n_wade that the significant potential and concern fo_r adverse com
(14) “Wholesalemerchant plant” has the meaning set famth pe_tltlv_eeifects can be overcome _by any of the following. D&
P 9 guidelinesshall be applied as if the proposed merchant plant

s.196.491 (1) (w) Stats. . : . : AR
Note: Copies of the DOJ guidelines and FERC Order 592 cabta@ed by writ e#ﬁtecj!n the market and was nging with the public utility or
ing to the Public Service Commission ofdtbnsin, FO. Box 7854, Madison, WI affiliate:

53707-7854.Copies are on file at thefies of the Public Service Commission of (a) An appropriate showing of factors as set forth in sections

Wisconsin, the Secretary of State, and the Legislative Reference Bureau. P .
History: Cr. RegisterJuly, 2000, No. 53pef.. 8-1-0Q correction made in (14) 2’_3’ _and 5 of the DQ‘J gwde"nes’ pr(_JVIded, hOW,dVB[ the Com
under s."13. 92 (4) (b) 6., StatsRegister January 2014 No. 697 mission has examined the potential for adveisampetitive

effectsas defined in section 2 of the DOJ guidelines.

PSC 100.13 Approval requirements. (1) The commis (b) Suficient mitigation remedies proposed by either the
sionshall grant the approval required undet%6.491 (3m) (a) applicantor other parties to the hearindpich are acceptable to the
Stats. necessary for anfdiated interest of a public utility to own, commission. In conditionally approving an application, the com
operateor control a wholesale merchant plant if pgagand(b)  missionshall establish any mitigation remediesiasmed in the

aremet. public interest and may consider those mitigation remedies as
(a) The applican$ public utility afiliates have done any dfie identifiedin the hearing record or Appendix A Section D, “Rem
following: edy” of the FERC Order 592.
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(3) The commission may include in its order grantitg betweentime periods, then load supply and demand conditions
approvalto own, control or operate a wholesale merchant plashallbe analyzed separately

any reportingrequirements or conditions which it deems neces () Relevant geographic markets. Using the principles of anal
saryto carry out its jurisdiction under ch96, Stats. ysisoutlined in the DOJ guidelines, the information shall identify
(4) An applicant may request that the commission issueti#e relevant geographic markets which shall include each power
declaratoryruling to determine whethéhe applicang proposed sales customesr set of customers plausiblyfedted by the pro
ownership,control or operation of a wholesale merchant plaposedconstruction. Akcted customers atkose entities directly
will have a substantial anti-competitivéeet on electricity mar interconnectedo the applicant or any of itsféifates, as wellas
ketsfor any classes of customers and whether the mitigatior reigose entities thathave purchased relevant electricity products
diesproposed by the applicant or other partiésatizely mitigate  from the applicant or any of itsfdfates during the 2 yeansrior
suchanti—competitive décts. The application shall describe theto the date of filing. Identification of relevant geographic markets
proposedvholesale merchant plant, includitige mitigation rem  shall factor in appropriate transmission capabiliies and
edies,in suficient detail topermit the commission to determineconstraints. In addition,the relevant geographic markets shall

whetherthe proposed mitigatioremedies déctively mitigate ncludeany markets formally identified by te@mmission or the
any such anti-competitive fefcts. The commission shall have thefegeralenegy regulatory commission.

right to obtain anyadditional information or data which it deems
necessaryinder this sectionThe commission shall, after notice
andthe opportunity for interested persons to submit commen

issuea declaratory ruling no earlier than 45 days and no later tl

60 days fronthe date that the commission has determined that @ggraphicmarket, taking into consideration appropriate trans
applicationis complete. mission capabilities, fees, rightsreservations, tafg, and

History: Cr. Register July 2000, No. 535f. 8-1-00. constraints. The information shaihclude, for the relevant geo
graphicmarket, the amount of relevant electricity product a poten
PSC 100.14 Approval procedure. (1) Appuicarion. tal supplier could deliver to the relevageographic market from
An applicant making application for approvaider s196.491 ©Ownedor controlled capacity at a price, including all costs associ
(3m) (a), Stats., shall file a market power screen analysisets atédwith making physical delivery ovéhe electrical transmis
forth in's.PSC 100.15no0 later than the date on whiitfiiles its ~ Sionsystem as well as ancillary services cat,is no more than

applicationfor a certificate of public convenience and necessif§0 @bove the pre—transaction market clearing price ineflesant
unders. 196.491 (3) (a)Stats. geographianarket. The information shall measure each potential

supplier’spresence in the relevant geographic market in terms of
generatingcapacity using economic capacityvailable eco
r . : : "
nomic capacity and total capacity measure$n addition, the
informationshall measure, where possible, each potential suppli
er's presence in the relevant geographic market in terms of electri
cal enegy sold or expected to be sold.

(d) Market concentration. The information shall include aif
thefollowing for each relevant electricity produntthe relevant
geographic market, based the generating capacity determined
in par (c):

(c) Potential suppliers. A supplier may be included in a geo
aphicmarket only to the extent that it can economically and
sically deliver relevant electricity products to the relevant

(2) HEARINGSON PROPOSALSTO OWN, OPERATE,OR CONTROLA
WHOLESALEMERCHANTPLANT. The commission may waive a hea
ing on the proposal unless any of the following occurs:

(a) A party to the proceedings defined in SC 2.02files
awritten request for a hearing, pursuant 25.42 Stats., within
10 days of the issuance of a notice of investigation regasting
applicationof an afiliated interest to own, operater control a
wholesalemerchant plant.

(b) The applicant requests a hearing as required unB&G.
100.13(2) for commission ap'prc.)val. . 1. The market share, both pre- and post—construction, for
(3) ApprovAL. The commission shall approve or dlsapprovgach otential supplier
the applicants request ntater than the earlier of the date it issue P pp L
or denies a certificate of public convenience and necessity under 2- The HHI statistic for the market.
s.196.491 (3) (g)Stats., or 150 days after the commission éeter 3. The change in the HHI statistic.

minesthat the market power screen analysis was compietée (e) Forward looking analysis. The market power screanaly
eventthe wholesale merchant plant is exempt from requiringsgs shall generally be forwartboking and reflect all known,
certificateof public convenience and necessttye commission jmportantdevelopments with respect to electric industry restruc
shall approve or disapprove the applicantquest no later than yring, and electric generation and transmission construction or
150days after determining thtte market power screen analySl%peration_ The market power screen analysis shall examine the
wascomplete. first 5 yearsof commercial in-service for the proposed electric
History: Cr. Registey July, 2000, No. 535ef’. 8-1-00. generatingfacility and address whether applicanproposed
ownership,control or operation of a wholesale merchant plant
will have a substantial anti-competitivéeef on relevant elec
- . : L tricity markets that are reasonably anticipated to exist for any class
amarket power screen analysis, which shall provide, at minimug}, .\stomers. including those with market-based rates under s.
all of the following information: o , 196.192 Stats. Any such forward-looking analysis shall not pre
~ (a) Relevant products. Using the principles of analysiait  clude the commission from mitigating retaiharket power or
lined in the DOJ guidelines; the information shall identify anchtherwiseaddressing retail market power in féure in connec
defineall relevantelectricity products sold by the applicant angion with the introduction of competition in the retail market.
its affiliates. Those relevamtroducts which are good substitutes (f) Historical data. The informatiorshall include historical

from the buyets perspective shall be grouped togetten initial tradedata and historical transmission data for the applicant and all

groupingof wholesale products may consist of non—firm gger of its afiliates for the two— . . -
. - 8 Db year period preceding the filing of the
short-termcapacity and long-term capacityith a contractual application.

commitmentof more than one yeaHowevey other capacity and . ) . )
energygroupings reflecting developments in an evolvivipple . (9) Regulatory filings. The information shall include athate
salemarketare acceptable as long as the groupings are reason&Bifiled with thefederalenegy regulatory commission related to
or simply mirror thestate of art in product packaging. The inforanyissue of market power associated veithapplicans proposal
mation providedshall identify the relevant products by relevanto OWn, operate, or control a wholesale merchant plant.

hourly, daily, monthly and seasonal time periods. If there are sub (h) Supplemental data or analysis. The information may
stantial variations indemand and supply of capacity or @yer includeany additional data or analysis, as long as the additional

PSC 100.15 Market power screen analysis.
(1) Exceptas provided for in sul§2), an applicant shall submit
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informationaccordswith the principles of market power analysisglectedonly once per calendar yearaggregate for all &ifiated
identification, and interpretation contained in the DOJ guidelingaterestsof a public utility irrespective of multiple &fiated inter
() Sourceof data. In constructing the market power screet@stsor combinations.
analysisthe applicant shall use the sources of data as outlined in(4) The commission shall have the right to obtain any infor
AppendixB of FERC Order 592. mation or data which it deems necessary in order to exercise its
(2) An affiliated interest may fgpo filing a market power authorityunder this section.
screenanalysis if any of the safe harbor exceptions iIRSC  History: Cr. Register July 2000, No. 535eff. 8-1-00.
100.16are met, or if iproposes mitigation remedies whiclfeef
tively mitigate any substantial anti—-competitivéeet on electrie PSC 100.17 Affiliated electric sales. (1) For purposes
ity markets for any class ofistomeras provided in 2SC 100.13 of this subsection:

(4). The applicant shall file documentation and data supporting (a) “Electric sale’has the meaning set forth irl86.491 (3m)
theapplicable safe harbor exemption or proposed mitigagion  (c) 1. a, Stats.

ediesin lieu of the market power screen analysis. The applicabil (b) “Firm sale” has the meaning set forth ir.86.491 (3m)
ity of the safe harbor exemption is left with the commission. (c) 1. b, Stats

(3) (2) :]'he ctomtmifssionks?all use the |DO-J gtllf]idelir;estyvren (2) An appllicant may not make any firm sale to a public utility
gfgfm?ge ?:()e%sgtit(i)vemf:brtse, g%ﬁ?g?g:éﬂ?gf a(; eﬁ?aire]dla with which |t. is aflllat_ed, if any of the following applies:
interestof apublic utility to own, operate, or control a wholesale (&) The firm sale is for a period of 3 years or more.
merchanplant, pursuant to $96.491 (3m)Stats. In addition, the  (b) The firm sale is for a period of less than 3 years and either
commissionmay consider the extent to which timedfective partyto the sale has an optiondatend the period to 3 or more
entryinto the relevant wholesale generation market can mitigatears.

market power concerns. (3) Thecommission shall review all electric sale transactions

(b) Any market power screen analysis shall analyze coneentsg any afiliate to any afiliated public utility of electricity gener
tion as if a meger of the proposed plant and the existing generatedat a wholesale merchapiant owned, operated, or controlled
tion owner occurred after construction of the proposed plant, shajl an afiliate of the purchasing public utility Commission
aggregateownership of a public utility and all itsféifates, and approvalof all contracts and agreements for public utilifiliate
shall aggregate successivenstruction by public utilities and electric sales to anfdfated public utility are required prior to ini
their affiliates for a period covering no more than three years. tiation of sales.

(c) The commission may waive informatiorquirements (4) (a) If at any timethe commission finds that the electric sale
after providing interested parties the opportunity to provide-conis not in the publignterest or if the commission finds that the-pur
ments. In addition, the commission may require the applicant tthasingpublic utility failed to provide the contract to tbemmis
supplementhe data filed under this subchapter by submittingion,the commission shall do at least one of the following:
additionalinformation, as needed to evaluate the market power 1 pjsallow the public utilits costs related to the sales in a
screenanalysis, applicable safe harbor exemptions, or proposgge—setting proceeding.
mitigation remedies.

History: Cr. Register July 2000, No. 535ef. 8-1-00. 2. Order the public utility to provide a refund, in an amount

determined by the commission, to its customers.
PSC 100.16 Bright line safe harbors. Any of the fot 3. Order the public utility or &fiated interest to take such
lowing bright line safe harbors are available tiliafed whole  actionas the commission may determine is in the public interest.

sale merchant plants and are subject to all provisions of ss. ) Except for non-routine or non-repetitive transactions, the

196.491(3m) (c)and196.53 Stats. ) amountof disallowance or refund that may be ordered by the com
(1) Theapplicant is a passive investor in the wholesale mehissionunder par(a) 1.and2. shall be limited to costs associated

chant plant. The applicant and itéil&ftes do not participate in with affiliated sales made on or after the commission initiates its

the decisions regarding the operation of the plant. review.
. (2) The appllcantso and its dfliates’ combined ownership  (5) The commission may not void the sale of electricity to a
interestis less than 5%. public utility made under a contract or agreement approved by the

(3) The affiliated wholesale merchant plant facility has aommission.
capacityof less than 20 megawatts. This safe harbor may beiistory: Cr. RegisterJuly 2000, No. 535ef. 8-1-00.

Published under s. 35.93, Stats. Updated on the first day of each month. Entire code is always current. The Register date on each page
RegisterJanuary 2014 No. 697 is the date the chapter was last published. Report errors (608) 266—-3151.
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