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Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Poocedures Manual prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated October
1994.]

1. Statutory Authority

a. TheWisconsin Court of Appealeecently held that, according to the definition of a
community-based residential facility (CBRF) in s. 50.01 (1g), S@&at€BRF licensee may not
provide nursingcare to residents of a CBRHdcker v. Wisconsin Department of Health and
Social Services, 189Wis. 2d. 328, 525 N.W2d 364 (Ct. App. 1994)eview granted (January
23, 1995)]. Section 50.01 (1) (b), Stats., indicaled a licensed adult family home is a place
thatmeets thelefinition of a CBRF except that only three or four adults reside there. Therefore,
it appears that the licensee aflicensed adult family home may not provide nursing care to
residentsf a licensed adult family home.

This is consistent with the last sentence in the first paragraph of the analysis which states
that an adult family home “is to be a licensed home providing care, treatment or services above
the level of roomand boardbut not including nursing care to 3 or 4 residents” (emphasis
added). [Also, s. HSS 88.02 (4) provides that an “adult family home” means “a place where 3
or 4 unrelated adults reside which care, treatment or services above the level of room and
boardbut not including nursing care are provided to persons residing in the home as a primary
function of the place.”]

However in contradictionof the analysis, s. HSS 88.07 (2) (d), provides that a licensee
may arrange for or personally provide nursing care to residents subject to the limitation that no
morethan two residents may routinely need or receive nursing care in excess of seven hours per
week. Again, there does not appear to be statatotlyorityfor a licensee to provide this nurs
ing care to residents of a licensed adult family home.
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b. Section 50.033 (2), Stats., provides that the Department of Health and Social Services
(DHSS) is to promulgate rules under s. 50.02 (2) (am) 2., Stats., establishing standards “for
operationof licensed adult family homes amgbplication for licensure, monitoring, inspection,
revocation and appeal of revocation...” (emphasis added). Section 50.033 (4), Stats., provides
for licenserevocation but also refergo failure to renew a license. Section 50.033 (5), Stats.,
providesfor filing for aninjunction for violation of the rules promulgated under s. 50.02 (2)
(am) 2., Stats. Section 50.02 (2) (am) 2., Stats., provides that DHSS is to promulgate rules for
the purposes of s. 50.03%tats., “establishing minimum requirements for licensure, licensure
application proceduresand forms, standards for operation and procedures for monitoring,
inspectionyevocation and appeal of revocation” [s. 50.02 (2) (am) 2., Stats. (emphasis added)].

However ch. HSS 88 provides for sanctions beyond those authorized in s. 50.02 (2) (am)
2. or 50.033, Stats., that are applicable to licensed adult family homes. In parSclt8S
88.03 (6) providesfor sanctions such as requiring a plan of correction, placing limits on the
typesof residents, placing conditions on a license and suspension. These are the types of “inter
mediate” sanctions explicitly added for CBRE" s. 50.03 (5g), Stats., as created by 1983 W
consin Act 375. Although the definition of a licensed adult family home is based on the defini
tion of a CBRF the statutes do not provide for identical regulation. What statatiahority
existsfor the application of any type of sanction to licensed adult family homes beyond-revoca
tion, nonrenewal and filing for an injunction?

c. The first sentence of s. HSS 88.09 (1) (b) indicates that access to a resiesnt
shall be restricted to the resident, the residegtiardian, the residestdesignated representa
tive, service providerdirectly involved with the resident, authorized representatives of the
DHSS, the licensing agencyhird-party payers and other persons authorized by the resident, or
as otherwise permitted by lawThe second sentence of s. HSS 88.09 (1) (b) then provides that
“for a person who is developmentally disabled, emotionally disturbed, mentally ill or alcoholic
or drug dependent, third party payer access to records is governed by s. 51.30 (4), Stats.”

It is not clear whether the first sentence was intended to provide for automatic access to
records to the enumeratedtities, subject to the limitation with respect to third-party payers for
certain residents specified in the second sentence. If this was the intent, ss. 51.30 (4), 146.81 to
146.84and 252.15, Stats., do not allow all of these entities access to records wtboued
consent.

If this was not the intentihe provision in the last sentence of s. HSS 88.09 (1) (b) should
not be limited to a statement about access to such records by third-party payers inasmuch as
accesdy other entities is also governed by s. 51.30, Stislisteover other statutes may apply
to the confidentiality of records, such as ss. 146.81 to 146.84 and 252.15, Stats., and reference to
themalso should be included. [See s. HSS 88.10 (3) (c) 1., which refers to the right to have
treatmentrecords kept confidential consistent with ss. 146.81 to 146.84 and 252.15, Stats.]

Also, s. HSS 88.10 (3) (c) 3. provides that a resident or the residgmttdian or desig
nated representativenay inspect, copy and challenge the accuracy of the residecbdrds.
While statutory provisions would allow the guardian to do so, neither s. 51.30, 146.81 to 146.84
nor 252.15, Stats., provide for a designated representatok@ so unless the resident has given
informed consent to the release of such information. There doesppear to be statutory
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authority for allowing a designated representative access to such records without ind@med
sent.

d. SectionHSS 88.1 (1) requires that “[a] licensee, service provideranyone else
who knows or has reasonable cause to suspect that a resident has been abused or neglected”
(emphasisadded) immediately contact the licensing agerggction HSS 88.03 (6) (pyovides
a fine of up to $500 or imprisonment for up to one year in the county jail, or both, for a violation
of ch. HSS 88. In combination, these provisions potentially make all persons mandated reporters
of abuse or neglect.

Section 50.02 (2) (am) 2., Stats., provides that DHSS is to promulgate rules for-the pur
posesof s. 50.033, Statsgstablishing minimum requirements for licensure, licensure applica
tion procedures and forms, standards for operation and procedures for monitoring, inspection,
revocation and appeal of revocation” for adult family homes. It does not authorize DHSS to
promulgate rules making persons who are not operatingorking at a licensed adult family
homemandatedeporters of abuse or neglect. Moreewer46.90, Stats., which is referred to in
s. HSS 88.1 (1) provides only forvoluntary reporting of abuse and neglect.

2. Form, Style and Placement in Administrative Code

a. SectionHSS 88.02 (1) defines “abuse” and indicates that it “includ[es] any of the
following: (a) ‘Physical abuse’ means... (b) ‘Material abuse’ means... (¢) ‘Mental abuse’
means....” If physical abuse, material abuse and mental abuse are to be definatkfthiions
shouldbe placed in s. HSS 88.02 in alphabetical ord8ee s. 1.01 (7) (a), Manual. See, also,

s. HSS88.02 (3) (a) and (33). In the latter subsection, the phrase “. ‘Compensation’ does not
include” should be replaced by the phrase “, excepft]for

b. The term “private residence” or “residence” is defined in s. HSS 88.02 (23) but does
not appear to be used in ch. HSS 88. If the term is not used in ch. HSS 88, its definition should
bedeleted. Moreovethe limitation appears to contain substantive provisions concerning-limita
tions on the use of a house or apartment in which a licensee lives for business purposes when the
residents’ use of the home or privacyabverselyaffected. If there is a prohibition against such
use, it should be stated in a substantive provision of ch. HSS 88 and not included in a definition.
[See s. 1.01 (7) (b), Manual.]

c. Ins. HSS 88.02 (16}he title to ch. N 6 should not be capitalized. [See, also, s. HSS
88.04(2) (h).]

d. Ins. HSS 88.03 (5), the paragraphs shouldabeled (a) to (e) rather than 1. to 5.
[Sees. 1.03 (4), Manual.]

e. Ins. HSS 88.03 (7) (a), the notation “sub.” should be inserted before the reference to

"6) (@)
f. Ins. HSS 88.05 (3) (f) 7., the notation “; and” should be replaced by a period.

g. Ins. HSS 88.05 (4) (d), the title “Fire _safety evacuation .plshould beinserted
immediately following the paragraph letter “(d)” and preceding the subdivision number “1.”
[Sees. 1.05 (2) (d), Manual.]
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h. Ins. HSS 88.06 (3), a period should be inserted after the paragraph title. Also, in par
(c), each subdivision should conclude with a period. Finsill. (6) does not follow grammati
cally from the introduction in parc) and probably should renumbered as a separate para
graphin sub. (3).

I. SectionHSS 88.09 (2) (a) should contain a title, since the remaining paragraphs in
this subsection are titled.

J. Ins. HSS 88.1@1), the second sentence, if necessary at all, should be contained in a
note to the rule.

k. Ins. HSS 88.10 (2), the reference to ‘d&)” should be changed to “sub. (5).” [See
s. 1.07 (2), Manual.]

I.  The entry following s. HSS 88.10 (3) (t) should be s. HSS 88)L(u) rather than s.
HSS88.10 (3) (f).

m. Ins. HSS 88.1 (1), the phrase “noticender this paragraph” should be changed to
“notice under this subsection.” [See s. 1.07 (2), Manual.]

n. Ins. HSS 88.1 (4), the paragraphs should be labeled (a) to (f) rather than 1. to 4.
[Sees. 1.03 (4), Manual.]

4. Adequacy of Referencesto Related Statutes, Rules and Forms

a. Section50.033 (2), Stats., authorizes DHSS to establish standards for licahded
family homes by rules promulgated under s. 50.02 (2) (am) 2., Stats. It would be helpful to
includea reference to s. 50.033 (2), Stats., in the listing of statutes providing statutiooyity
for the rule. This comment applies to the following: (1) the statutory authority section of the
“Transmittalto Legislative Council Rules Clearinghouse”; (2) the second paragraph of the fiscal
estimate;(3) the last paragrapbf the analysis which is part of the proposed order; and (4) s.
HSS88.01 (1).

b. Thethird paragraph of the analysis in thedfsmittal to Legislative Council Rules
Clearinghouse'refers to “the revised HSS 83.” As ch. HSS 83 has not been promulgated, it
would be more appropriate to refer to it as “the proposed ch. HSS 83.”

c. In the first sentence of the analysis that is part of the proposed rdewuld be
helpful to indicate that 1993 18tonsin Act 327 also created s. 50.01 (1) (b), Stats.

d. Ins. HSS88.02 (30) (d), the reference to s. 51.01 (12) (a), Stats., should be to s.
51.01(13) (a), Stats.

e. Ins. HSS 88.02 (30) (e), the reference to s. 51.01 (2), Sthtsild be to s. 51.01
(1m), Stats.

f. Ins. HSS 88.091) (d) 5., the reference to ss. 49.45 to 49.497, Stats., should be to ss.
49.43t0 49.499, Stats.
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g. SectionHSS 88.10 (3) (c) 1. indicatdéisat a resident has the right to have his or her
treatment records kept confidential consistent with ss. 146.81 to 146.84 and 252.15, Stats. This
listing should be expanded to include reference to s. 51.30, Stats.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. Inthe third sentence of s. HSS 88.01 (2) (b), “residents needs” should be “residents’
needs” and the phrase “a resident” should be replaced by the word “residents.”

b. Ins. HSS 88.02 (1) (b), the first use of the word “a” should be deleted in the phrase
“taking a money against a persenmvill.”

c. SectionHSS 88.02 (3) (c) refers to activities for purposes including getting to and
participatingin vocational, recreational and social activities in the community with other mem
bers of the community Does this provision imply that activities of daily living do not include
movementn the community withoubther members of the community?

d. SectionHSS 88.02 (4) defines the term “adult family home” in a manner similar to
thatcontainedn s. 50.01 (1) (b) and (19g) (intro.), Stats. Why are the exceptions contained in s.
50.01 (19), Stats., not included in the rule definition or cross-referenced in the rule definition?

e. The role of a tribal governing body in the licensing of adult family homes is unclear
Section HSS 88.02 (9) includes tribal governing bodies in the definition of “county dgency
turn, s. HSS 88.02 (14) provides that a “licensing agency’ meamgigty agency in a county
thatelects to license adult family home [sic] located in the coumtthe department in a county
where no county agency has been designated to license adult family homes” (emphasis added).

Doesthe inclusion of a tribal governing body in s. HSS 88.02 (9) mean that if a county
elects to license adult family homes, a tribal governing body located in that county is a county
agency that majicense adult family homes? Or does it mean that if a county does not elect to
license adult family homes, a tribal governing body located in that county may not license adult
family homes? This should be clarified.

f. SectionHSS 88.02 (14) provides that a “licensing agency’ means a county agency in
a county that elects to license adult family home [sic] located in the caurttedepartmentn
a county where no county agency has been designated to license adult family homes.” The term
“adult family home” should be “adult family homes.” Also, the use of the passive voice in the
clause that begins “or the department” leaves unclear who is to dedigmateunty agencylt
would be preferable to more closely parallel the language in s. 50.033 (1m), Stats., and substitute
for this clause: “or the department in a county that elects not to license adult family homes.”

g. Section HSS 88.02 (24) defines “relative” as meaning “a spouse, parent, step-parent,
child, step-child, sibling, grandchild, grandparent, aunt, uncle, nieneprew of the adult fam
ily home licensee.”It appears that the phrase “of the adult family home licensee” should be
deletedas that phrase limits the definition of “relative” to the listed persons who are related to
the adult family home licensee. This limitation leaves undefined the“tetative” when that
termis used in other sections of ch. HSS 88 that refer to relatives of other individuals. Such
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sectionsinclude s. HSS 88.0@11), which refers to a relative of a service providerd s. HSS
88.03(3) (c), which refers to a relative of an applicant for a license.

This amendment may necessitate clarifying substantive provisions that use theelterm
ative” in order to specify whom the person is a relative of. See, for exampl&€Ss88.03 (3)

(©).

h. Section HSS 88.03 (2) (c) provides that the licensiggncymay consider evidence
of various factors to assess the character and qualifications of an applicant for a license, includ
ing “substantial or repeated violations of applicable or related stantkrules in the licensee’
operationof or employment irany service facility or service agency The meaning of “ser
vice facility or service agency” is not cleabDoes it include, for example, an automobile service
facility, or is it limited to facilities or agencies which provide services to people or particular
typesof services to people?

Also, s. HSS 88.03 (2) (c) lists several factors that may be considered in assessing the
characterand qualifications of an applicant. In contrast to s. HSS 88.03 (3) (b), s. HSS 88.03 (2)
(c) doesnot include a consideration of whether the applicant has been convicted of or has a
pendingchage for a crime that substantially relates to the funds or property of adults or minors.
In contrast to s. HSS 88.03 (3) (c), s. HSS 88.03 (2) (c) does not include a considdration
whetherthere is a substantiated finding that the applicant has misappropriated the funds or prop
erty of a client. If the intention is to consider such property crimes in the assessment of charac
ter and qualifications, they should be included in s. HSS 88.03 (2) (c).

i. Section HSS 88.03 (3) (Ipermits the licensing agency to conduct a criminal records
checkwith the Wisconsin Department of Justice on “any adult relative of the license applicant
who lives in the home, any other occupants of the home and any service provider” prior to
issuingthe initial license andequires such a criminal records chebéir all such individuals at
least every two years thereaftddnder s. HSS 88.03 (3) (a),“any adult relative living in the
home of the applicant or licensee or any other occupant of the home” has experience as a nurse
assistant, home health aide or hospice aide, the licensing agency must check a DHSS registry

Theseprovisions include a check of all occupants of the hanebuding residents. If
the intent is to include all such individuals, then the defined term “housemaiadoer’would
appearto be a more appropriate term.

J. In the second sentence in s. HSS 88.03 (3) (b), the ple@seces provider” should
be “service providet In the last sentence in s. HSS 88.03 (3) (b), the word “dependant” should
be “dependent.”

k. In Note #1to s. HSS 88.03 (3) (b), the phrase “material fact to the pubic” should be
“material fact to the public,” and the phrase “alcohol and controlled substances” should be “alco
hol or controlled substances.”

I.  Section HSS 88.03 (5) 1. [sic] provides that, within 48 hours, a licensee must report
to the licensing agency “ehange in the licenseebr service providés legal status because he
or shehas pending or has been ded with or convicted of any crime which is substantially
relatedto caringfor dependent persons.” It is not clear what a change in “legal status” means.
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If the intent is to require reporting of any amior conviction of such a crime, this should be
simply stated without referring to a change in “legal status.”

m. In s. HSS 88.03 (6) (d), it appears that the provision should be rewritten to state that
revocation may occur if a home has intentionally and substantially violatsglmement of ch.
HSS 88. [See s. 50.033 (4), Stats. This statute also provides that revocation may occur because
of a failure to meet the minimum requirements for licensure.]

n. Ins. HSS 88.03 (6) (e) 2., the referenc&'docrime against life or bodily injury”
shouldbe changed to “a crime against life or for causing bodily harm.” [See ch. 940, Stats.]

0. Ins. HSS 88.03 (6) (g) 2. 9., the letter “O” should be deleted following the sentence.

p. With respect to the appeal provisions in s. HSS 88.03 (7), the right is given to appeal
a license denial, nonrenewal or revocation. Section HSS 88.03 (7haloeslicate that there is
a right to appeal a suspension or the right to appeal the placing of conditions on a license.
However,s. HSS 88.03 (6) (g) 1. c. specifies thatdoy sanction imposed on an adult family
home,the notice of the sanction must include an explanation of the process to appeal a sanction
unders. HSS 88.03 (7). If there is a right to appeakalictions, this should be clarified in s.
HSS 88.03 (7). If there is not a right to appeal certain sanctions, the notice about the sanction
shouldnot contain information about the appeal process.

Also, s. HSS 88.037) specifies that a request for a hearing must be filed with BHSS’
Office of Administrative Hearings. If the licensing agency is a county agetugs DHSS
intendto hold a hearing on the decision of the county agency? If not, instructions on how to
appealto a county should be included.

g. SectionHSS 88.04 (2) (b) provides that a licensee or service provider must be present
and awake at all times if any resident is in need of “continuous care.” It is not clear what
“continuouscare” means.

Further,s. HSS 88.06 (3) (c) 2. provides tifathe individual service plan for a person in
needof continuous care “identifies need for a responsible person to be available in the home at
all times or the licensee being up and awake or that a [sic] electronic monitoring device is
required,the licenseeshall provide or arrange for that level of supervision.” [The word “a@”
shouldbe changedo “an.”] The inconsistency between s. HSS 88.04 (2) (b), which requires
thatthe licensee or service provider be presentaamake at all times if a resident is in need of
continuouscare, and s. HSS 88.06 (3) (c) 2., whagpears to allow three options as to how a
personin need of continuous care may be careddbould be remedied. Furthdrthe intent is
to allow the three options in s. HSS 88.06 (3) (c) 2., it appears that provision should be allowed
for a service provideias well as the licensee, to be the person who is up and awake.

r. Ins. HSS 88.04 (2) (cjhe phrase “each guardian” should be changed to “each resi
dent'sguardian.” Also, the term "responsible professional” is not clear in this context. If this is
a residens physician or other health care provjdstorney or accountant, this should be stated.
Is the phrase intended to mean the residésgrvice coordinator’? If not, should “service coor
dinator” be included? Alsothe term “referral agency” should be changed to the defined term
“placing agency
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s. Section HSS 88.04 (2) (e) should include an introductory clause to make it applicable
only to residents who have not already been determineditebmpetent. Also, the phrase “or
to an attorney designated under s. 55.02, Stats.,” is urglleze s. 55.02, Stats., does not-pro
vide for the designation of an attorney

t. In pertinent part, s. HSS 88.04 (2) (i) provides that a licensee may not accept money
from a resident or prospective resident. As drafted, this would exclude payment for the services
of the adult family home. It appedtsatan exception should be included for payment for such
services.

u. Ins. HSS 88.04 (4) (a), the phrase “drivers license” should be replaced by the phrase
“driver’s license.”

v. SectionHSS 88.04 (5) (b) provides that the licensee and each service provider must
completeeight hours of training “every year beginning the ya#ier the initial training is
received.” It is not clear ifthis is based on a 12-month period which begins immediately after
theinitial training or if it is based on calendar years. This should be clarified. In theckesr
it would be clearer if the following wording were substituted for the phrase quoted above:
“every calendar year beginning with the calendar year which first begins after the calendar year
in which the initial training is received.”

w. In s. HSS 88.05 (3) (f) 8., “the bedroom” should be replaced by “the resided’
room.”

X. In's. HSS 88.05 (6), theerm “member of the household” should be replaced by the
definedterm “household memhér

y. In's. HSS 83.06 (1) (b), the word “licensé should be replace by the word
“licensee.”

z. Ins. HSS 88.06 (2) (b) 1., the term “placement agency” should be replaced by the
definedterm “placing agency

aa.In s. HSS 88.06 (2) (b), which relates to service agreements, s. HSS 88.06 (2) (b) 2.
indicatesthat: “For admission of a person for respite care, no service agreement is required.
The licensee shall meet only the requirements of sub. (1) (d).”

If the latter sentence is intended to apply only with respect to persons admitted for respite
care,the sentence itself should include language regarding persons admitted for respite care.

Assumingthat this sentence is intended to apply only with respect to persons admitted
for respite care, due to the placement of this sentence, it is not clear how far this exception
extends. With respect to persons admitted for respite daré,intended to exempt the licensee
with respect to: (1) all requirements of ch. HSS 88; (2) the requirements in s. HSS 88.06; or (3)
the requirements of certaisubsections of s. HSS 88.06, for example, s. HSS 88.06 (2)? This
shouldbe clarified. Depending on the extent to which the exception applies, it may be prefera
ble to change the placement of this sentence.
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Also, s. HSS88.06 (2) (a) requires that each resident have a medical examination. This
appears to be a requirement of the resident rather than the licdhskat is the case, it is not
clearif the exception to thicensee's requirementset forth in s. HSS 88.06 (2) (b) 2. applies to
personsadmitted for respite care. Thus, the rule should make clear whether the medical
examinationgeferred to in s. HSS 88.06 (2) (a) are applicable to persons admitted for respite
care.

ab. Thetitle of s. HSS 88.06 (3) refers to an “individual service plan,” and this term is
usedin many sections ath. HSS 88. Howevges. HSS 88.06 also refers to this document as a
“service plan” or a “plan.” It would be preferalie use a consistent term throughout ch. HSS
88 to refer to this document.

ac. SectiorHSS 88.06 (3) (b) provides for development of an individual service plan “by
the placing agencyf any, service coordinatorf any, the licensee, the resideatd the residens
guardian” (emphasis added). Section HSS 88.06 (3) (d) provides that the individual service plan
mustbe reviewed at least every six months “by the licensee, the residesgidents guardian
and, if applicable, the placing agency” (emphasis adddtllalso provides for changes “when
requestedy the resident or residesitjuardian.”

Was the potential omission of the resident in the review process [which is due to the use
of the word “or” in the first sentence in s. HSS 88.06 (3) (d)] intentionkdim of the fact that
s. HSS 88.06 (3) (b) provides for the resident to participatéheninitial development of the
individual service plan “in a manner appropriate for the resisldatel of understanding and
methodof communication™?

Wasthe omission of the service coordinatibrany, in the review process intentional in
light of the factthat, under s. HSS 88.02 (28), the service coordinator is a person who-has pri
mary responsibility for arranging, coordinating, managing and monitocerg and services
neededby a resident and, under s. HSS 88.07 (2) (c), the service coordinator is involved
determiningwhich services are to be provided to the resident? Also, was the omission of the
service coordinator intentional in s. HSS 88(2), which provides for notificationf alleged
abuseor neglect?

Also, was the omission of the residentlesignated representative, if any both the
initial development of the individual service plan in s. HSS 88.06 (3) (b) and the review process
in s. HSS 88.06 (3) (d) intentionad light of the fact that, under s. HSS 88.02)(lthe desig
nated representative is a person designated in writing by a resident or the eegigmliarto
aid a resident or act on the resideriiehalf? Also, was the omission of the resida¢'signated
representativef any, intentional in: (1) s. HSS 88.08, which relates to \ghts notification of
terminationof a residens placement; (2) s. HSS 88.10 (5) (ahich relates to the right to file
a grievance;(3) s. HSS 88.10 (5) (d), which relates to entities to whom a written summary
regardingactions taken on a grievance are provided; and (4) s. HS$ @},which relates to
persongontacted in the event of alleged abuse or neglect? [If the omission was intentional in s.
HSS 88.10 (5) (a) and (d), then s. HSS 88.10 (6) should be amended as it contemplates exercise
of the right to file a grievance by the designated representative.]

Also, the rule makes no provision with respect to the role of a person who has been
designatedby the resident as the resideritealth care agent under a power of attorney for health
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careunder ch. 155, Stats., in: (1) the initial development and periodic review of the individual
serviceplan in s. HSS 88.06 (3) (b) and (d); §2ceiving notification of significant medical
changesunder s. HSS 88.07 (2) (b) 6.; (3) determining which services are needed by the resident
unders. HSS 88.07 (2) (c); (4) notification of termination of placememnter s. HSS 88.08; or

(5) right to consent to treatment under s. HSS 88.10 (3) (j). It woultelpdul if provisions
wereincluded regarding the licenseabligation to deal with a health care agent, if. any

ad. SectiorHSS 88.07 (3) sets forth various requirements if the licensee assists a resident
with medications. It does not set forth any requirements if a service prqvidéner than the
licenseeassists a resident with medications. On the other hand, ch. HSS 88 does not prohibit a
serviceprovider from assisting a residemith medications. If service providers are permitted to
assist with medications, any requirements applicabservice providers should be specified. If
service providers are prohibited from assisting with medications, this should be clearly stated.

ae. Section HSS 88.08 provides for notificationdertainentities about termination of a
resident’splacement. In light of the role of the placing agemnegis omissiorof the placing
agencyintentional?

af. In s. HSS 88.09 (1) (b), the comma at the end of the last sentence should be deleted.

ag. Ins. HSS 88.09 (1) (d) 5., the phrase “department of health an human services”
shouldbe “department of health and human services.”

ah. Ins. HSS 88.092) (a) and (b), “up-to-date” should not be hyphenated as it is not
beingused as an adjective.

ai. SectionHSS 88.10 (2) refers to an “admissions agreement.” It appears that this is the
same document that is referred to in s. HSS 88.06 (2) (b) and (c) and other sections as a “service
agreement.” If this is the caghgen,in order to avoid ambiguityone term to describe the decu
ment should be selected and used throughout ch. HSS 88.

aj. In s. HSS 88.10 (3) (c) 1., the reference to “chs. 146.81 to 146.84, Stats., and s.
252.15,Stats.” should be changed to “ss. 146.81 to 146.84 and 252.15, Stats.”

ak. Ins. HSS 88.10 (3) (c) 3., the term “legal guardian” should be changed to-‘guard

ian.
al. Ins. HSS 88.10 (3) (f), the phrase “would be” should be replaced by the word “is.”

am. Section HSS 88.10 (3) (m) sets forth the right of a residenbétivee from physi
cal, sexual or mental abuse, neglect and financial exploitatiomsappropriation of property
Since abuse is defined under s. HSS 88.02 (1) as including physical abuse, mental abuse and
materialabuse, s. HSS 88.10 (3) (m) appears to be repetitidisting anything other than the
definedterm “abuse” plus “sexual abuse” which is not part of the definition of “abuse” in s. HSS
88.02(2).

an. SectionHSS 88.10(3) (n) 1. provides for the right to be free from seclusion and
restraints. However s. HSS88.10 (3) (n) 2. provides for limited use of physical restraints.
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Therefore,s. HSS 88.10 (3) (n) 1. should begin by stating: “Except as provided in subd. 2., to
be free from....”

ao. Section HSS 88.10 (5) (c) provides that an adult family home must eealdents
to have acces$o various entities in a grievance procedure. The licensing agency was not
included. To the extent that this may not be DHSS, was this omission intentional?

ap. Ins. HSS 88.10 (5) (d), the term “placement agency” should be replaced by the
definedterm “placing agency

ag. The following comments apply to s. HSS 88.10 (6):

(1) Inthe first sentence, thghrase “a resident, his or her guardian or designated
representativeand,in the second sentence, the phrase “a resident, guardian
or designated representative” and the phrase “a resident, resigieattian
or designated representative” should be changed to either: “a resident or the
resident'sguardianor designated representative” or *“a resident, the resi
dent'sguardian or the residesttlesignated representative.”

(2) In the last sentence, the phrase “residents rights” should be changed to
“resident’srights.”

ar. SectionHSS 88.1 contemplates that an investigation of reported abuse or neglect
will take place by the licensing agency or another agency under contract with the licensing
agency However there is no difmative statement assigning the duty of investigation to a
licensingagency and under what circumstances and conditions the investigation mysacake
This should be remedied.

as. Ins. HSS 88.1 (2), the phrase “contact the residsrguardian...of any occurrence”
would be clearer if it were changed to “contaloe residens guardian...regarding any oceur
rence.”

at. Ins. HSS 88.1 (3), a comma should be inserted in the phrase “51.437 Stats.”follow
ing the number

au. SectionHSS 88.1 (4) provides that “[a]fter an investigating agency has completed
andsubstantiated an abuse or neglect report, the investigating agency shall notify the following
of its findings:....” This provision does not appear to require the investigating agency to notify
the specified entities about the results of the abuse or neglect investigation if the allegation of
abuseor neglect was not substantiated. As s. HSS18&)lrequired immediate notification of
some of these entities when the report of abuse or neglect was received, it seems appropriate to
notify them about the results of the investigation even if the allegations were not substantiated so
thattheir books orthe matter can be closed.a¥\this omission intentional? If so, what mecha
nismis in place to provide that such entities can obtain information about the results of the
investigation?

Also, it would appear to be appropriate to add the phrase “its investigation” to the end of
the phrase “[a]fter an investigating agency has completed.”
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av. In Appendix A under the listing for the Northwesterrfi€H, the reference to “Doug
las,” appears to be extraneous.

aw. Thefollowing comments pertain to Item 12 of the proposed “AFH License Applica
tion”:

(1) The phrase “30 day period” should be changed to “60 day period.”

(2) The phrase “30 day financial stability requirement” shobkl changed to
“60 day financial stability requirement.”

(3) The reference to s. HSS 82.04 (3) should be changed to s. HSS 88.04 (3).



