WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

Ronald Sklansky
Director
(608) 266-1946

David J. Stute, Director
Legislative Council Stéf
(608) 266-1304

One E. Main St., Ste. 401
P.O. Box 2536

Madison, WI 53701-2536
FAX: (608) 266—3830

Richard Sweet
Assistant Director
(608) 266—2982

CLEARINGHOUSE RULE 96-091

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Piocedures Manual prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated October
1994.]

2. Form, Style and Placement in Administrative Code

a. Itis suggested that the quotation marks surrounttiagerms “grand opening” and
“farm days” in s. @x 11.28 (2) (b) be deleted. This comment is also applicable to the quotation
marks surrounding the word “points” in fax111.28 (2) (e), the word “free” in s.aX 11.28 (3)
(c) 1. and the term “centsfdfn s. Tax 11.28 (3) (c) 2.

b. Thesecond sentence of saxi11.28 (3) (e) is explanatory in nature and, therefore,
shouldbe placed in a note to the rule if the department believes that the sentence is necessary

4. Adequacy of Referencesto Related Statutes, Rules and Forms

In s. Tax 11.28 (2) (b), the correct statutory reference is to s. 77.56 (3), Stats., rather than
S. 77.55 (3), Stats.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. Ins. Tax 11.28 (3) (c) 1. b., it is suggested that the phrase “because the retailer did
not know at the time of purchase whether the property would be sold or given away” be deleted.
The retailer owes a use tax on property acquired without payméme séles tax which is later
given away regardless of whether the retailer knethetime of purchase whether the property
would be sold or given away Thereforethe phrase in the quoted language is inaccurate and
shouldbe deleted.In addition, it is suggested that the term “that is given away” be inserted after
the first occurrence of the word “property” in the second sentence @ixsIlT28 (3) (c) 1. b.
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b. Thedepartment should consider redrafting & TL.46 (3) (c). As drafted in Clear
inghouseRule 96-091, the paragraph appears to be inconsistent with the general intent of s.
77.54(20) (c), Stats., and also would befidiilt to administer

Section77.54 (20) (c), Stats., exemgfeod,” “food products” and “beverages” from the
salestax but subjects to the sales tax the gross receipts from sales of meals, food, food products
and beverages sold “for direct consumption on the premises.” In addition, certain food, food
productsand beverages sold which can be consumed immediately rather than taken by the pur
chaserand used to prepare meals are subject to the sales tax. Thesadens meals and
sandwichesheated food or heated beverages, soda fountain @athsandychewing gum and
confections. Although the dividing lines between items that are taxable and items that are
exemptmay be dificult to ascertain under some circumstances, it appears that the intent of the
statutory language is to exempt from the tax food, food products and beverages which are pur
chased by the consumer and later used to prepare meals but to tax items which are more in the
natureof food purchased from a restaurant or which are suited for immediate consumption.

Section &x 11.46 (3) (c) would exempt sales of food, food products and beverages sold
at summer camps, but only if the food, food products and beverages aretoduemed at a
location outside the boundaries of the camp. Most campers who purchase food, food products
and beverages to be used to prepare a meal are going to ptepameeal at their campsite.
Therefore,s. Tax 11.46 (3) (c) appears to be inconsisteith the general statutory scheme of s.
77.24(20) (c), Stats., by subjecting to the sales tax sales of these items used to prepare meals.
In addition, itwould be dificult for the operators of camp stores to administer this rule. For
example,a camper who purchases a ladfbread from a camp store will have to be asked
whetherhe or she intend® consume the bread within the boundaries of the camp in order to
determinewhether the sale is taxable. It is suggested that the department revieenlk 4% (3)
(c) in light of these concerns.



