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Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Piocedures Manual prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.]

1. Statutory Authority

a. SectionrHFS58.03 (8) indicates that “kinship care” is a program under s. 48.57 (3m)
(relating to kinship care) or (3n) (relating to long-tekkmship care), Stats., that “provides
assistancéo children and families without need for full involvement of the child and family in
the formal child welfare system.” The subsection then specifies that in s. HFS 58.03 (8),
“formal child welfare system’ means the system that assigns a case manager to a child or family
and provides services pursuant to a voluntary agreement of the family or the order of a court.”

Thereis nothing in s. 48.57 (3m) or (3n), Stats., which indicates that kinship care or
long-termkinship care is a program under which there is no need fomitdlvement of the
child or family in the formal child welfare system. Moreqvene criteria for eligibility for
long-termkinship care is that the relative has been appoiasetthe guardian of the child under
S. 48.977 (2), Stats. [see s. 48.57 (3n) (am) 1., Stats.], which presupposes that the®nhas
extensive involvement in the formal child welfare system. Furthelm. HFS 58 clearly
anticipatesthat some children for whom kinship care benefits are paid are anctaurt order
[sees. HFS 58.05 (1) (c) 1. a.], that is, that the child welfare system is involved.

The issue of whether &inship care or long-term kinship care case should have a case
managerwhether services should be provided, whether permanency planning should be done,
etc. (that is, the extent of the involvement in the child welfare system), is an impmrtdict
policy issue for which the statutes do not provide a clear ansWeerefore, it is inappropriate
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to include such a statement in ch. HFS 58, much less include such a statement in a definition
which, according to s. 1.01 (7) (b), Manual, may not include substantive provisions.

b. SectionHFS 58.03 (10) specifies that a kinship care payment meansofdhly
paymentof $215 to a relative on behalf of a child residing with that relative for the purpose of
assisting in the living costs éie child.” In contrast, s. 48.57 (3m) (am) (intro.) and (3n) (am)
(intro.), Stats., specify that, if certain conditions are satisfied, kinship care or long-term kinship
carepayments are made to a relative “who is providing care and maintenance fohilktht
Becausedhe statutes do not specify that the purpose is to assist in the living costs of thié child,
would be preferable to define “kinship care payment” using only terms specified in the statutes.

c. SectionHFS 58.03 (14) defines the term “relative” in terms of “a childdult
stepparentprother . . . .” The definitions of the terms “kinship care relative” and “long-term
kinship care relative” contained in s. 48.57 (3m) (a) and (3n) (a), Stats., do not make use of the
word “adult.” This raises two questions. First, does the word “adayiily to all of the
individualslisted in the rule definition of the term “relative™? Second, what stat@otiyority
existsto require that a kinship care relative or a long-term kinship care relative be an adult?

d. Section HFS 58.07 (1(r) and (b) in part provide that neither a kinship care payment
nor a long-term kinship care payment may be made to a relative if the relative is receiving a
fostercare payment under s. 48.62 (4), Stats. Howevel8.57 (3m) (cm) and (3n) (cm), Stats.,
providethat a kinship care relative and a long-term kinship care relative who receive payments
underthe kinship care program may not receive a payment under s. 48.62 (4), Stats. What
statutoryauthority existdor, in effect, giving priority to a foster care payment under s. 48.62
(4), Stats.”?

e. SectionHFS 58.08 (1) (c®. provides that an approved applicant who is moved of
waiting list must receive payment for the period beginning not later than the first day of the
following month. In addition, an agency may provide a retroactive payment for all or part of the
period during which the applicant was on the waiting list in accordance with the agenitgn
policies. Section 48.57, Stats., generally gives the department the authority to determine
eligibility for kinship care payments. What statutory authority existsdelegating this
responsibilityto a kinship care agency?

f. If it is accepted that cooperation in the application process includes providing
information about a parent for purposes aifild support enforcement or providing good cause
for not providing such information, then the review and fair hearing provisions in s. 48.57 (3m)
() or (3n) (), Stats., would apply because any denial of benefits for failure to cooperate would
be based on the grounds that a condition in s. 48.57 (3m) (am) 5. or (3n) (am) 5., Stats., had not
beenmet. In that case, s. 48.57 (3m) (f) and (3n) (f), Stats., provide that the appeal must be filed
not more tham5 days after the denial.

Section HFS 58.10 (3) (b) specifiethat an appeal filed more tha® days after
notification of a decision that there is no good camsest be denied. (Also see Appendix A (5)
() and (1) (c) and (d).) Assuming that an appeal of the good cause denial is not pursued,
Appendix A (5) (f) then provideghat kinship care benefits must be denied. After a notice
denyingbenefits is sent, a person has 45 days to appeal, as set forth in s. 48.8Y 4Bch]3n)
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(f), Stats. Howevers. HFS 58.10 (3) (a) provides that this 45-day period does not apply to an
appeal“related to” a decision on a good caudaim. To be consistent with the statutes, it
appeardhat at least 45 days must be allowed for such an appeal.

g. SectionHFS 58.04 (7) provides that if an applicant is denied or a payment is
terminatedthe applicant or kinship care relative may not reapply for a benefitgeriad of 90
days following the date of notification of the denial or termination. Timeans that, for
example,if benefits were denied on the basis that a child does not meet or is not at risk
meetingone or more of the criteria in s. 48.13 or 938.13, Stats., and then 30 days after the denial
the court exercised jurisdiction under s. 48.13 or 938.13, the relative could not apply for benefits
for another60 days. Howevethe person would be eligible for benefits under the statutes and
thereis no statutory basis for imposing this waiting period.

h. SectionHFS 58.05 (1) sets forth eligibility criteria for kinship care payments,
including the need of the child, best interests of the child and jurisdiction of the court.
Furthermores. HFS 58.05 (2) specifies that an agency may not create eligibility criteria for the
kinship care program in addition to the criteria set forth in s. HFS 58.04 or 58.05.

Due to the factthat the definition of kinship care in s. HFS 58.03 (8) includes the
programunder s48.57 (3n), Stats., that is, includes the long-term kinship care program, s. HFS
58.05 (1) technically applies to the long-term kinship cpregram. Howeverthe eligibility
criteria for long-term kinship care are set forth in s. 48.57 (3n) (am), Stats., addfement
thanthe criteria set forth in s. HFS 58.09hus, s. HFS 58.05 sets forth eligibility criteria for
the long-term kinship care program that are contrary to the eligibility criteridostt in the
statutes. Separate eligibility criteria must be specified for the long-term kinship care program.
[Specifically,see s. HFS 58.05 (1) (a) and (c).]

Similarly, s. HFS 58.09 (1) (a) requires a reassessment every 12 months to determine if
the requirements under ss. HFS 58.04 and 58.05 continue to be met. Because of the definitions
of kinship care relative and kinship care program, s. HFS 58.09 (1) (a) technically applies to the
long-termkinship care program. Thus, s. HFS 58.09 (1) (a) incorrectly sets forth reassessment
criteria for the long-term kinship care program that are contrary to the reassessment criteria set
forth in s. 48.57 (3n) (d), Stats. Likewise, s. HFS 58.09 (2) incorrectly requires that payments
be discontinued for long-term kinship cdvasedon reassessment criteria that apply to kinship
care. Again, various features of the kinship care program and long-term kinship care program
mustbe more clearly delineated in ch. HFS 58.

I. SectionHFS 58.08 provides for waiting lists for the kinship care program,sand
HFS58.05 (3) (intro.) indicates that the waiting list may also apply to the long-term kinship care
program. The statutes are ambiguous as to whether kinship care or long-term kinship care are
entitlements and waiting lists are not allowed or whether they are not entittements and waiting
lists are allowed. The issue of whether a county department must make a payment when the
stateappropriation to reimburse counties has been depleted has not been resolved.

With respect to kinship care, s. 48.57 (3m) (am) (intro.), Stats., provides that:
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From the appropriations under s. 20.435 (3) (cz) and (kc), the
departmentshall reimburse counties havimgppulations of less
than 500,000 for payments made under this subsection and shall
make payments under this subsection in a county having a
populationof 500,000 or more. A county department andain
county havinga population of 500,000 or more, the department
shallmake payments in the amount of $285 month to a kinship
carerelative who is providing care amdaintenance for a child if

all of the following conditions are met:

A comparable provision in s. 48.57 (3n) (am) (intro.), Stats., applies to long-term kinship
care.

Legislative Fiscal Bureau Paper #462 (dated Jund9387) discussed the kinship care
statuteas it existed prior to July 1, 1997 and stated the following:

DHFS [Department of Health and Family Services (DHFS)]fstaf
contend that, because the current statutes make a referahee to
appropriationused to support these payments, it is not clear
whethercounties are required to make these payments, or whether
payments are subject to the amounts budgeted for these payments.
By extending this gument, DHFS stéfindicate that it may be
permissible for counties to establish waiting lists for these
paymentsif state funding is institient to meet the costs of
makingthese payments.

In order to address this issubke [Joint Finance] Committee could
clarify the currentstatutory provision by either: (a) deleting
referencedo the statutory appropriation; or (b) explicitly stating
thatfunding for kinship care payments to families is limitedhe
amountappropriated for this purpose.

On June 4, 1997, the Joint Finance Committee voted on battesé alternatives, and
the vote was yes, 8; Noes, 8, on both. As neither alternative was adopted, the statute, which
wasambiguous, was retained. (In an unrelated madtterstatute has since been modified with
respectto Milwaukee County to provide for DHFS takeover of child welfare services there.)
Thus, legislative history does not appear to provide a clear record as to what the Legislature
intendedwith respect to using waiting periods for kinship care.

The long-term kinship care program was originally recommended by the Joint
Legislative Council's Special Committee on Adoptidraws and enacted as 1997s@bnsin Act
105. A review of discussions by that Committee does not indicate that the issue of waiting lists
or entitlements was raised.
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2. Form, Style and Placement in Administrative Code

a. Ins. HFS 58.03 (5), “can be made” should be charigédhay be made.” [See s.
1.01(2), Manual.]

b. Ins. HFS 58.04 (3) (b), the phrase “would negate” should be replaced by the word
“negates.”

c. AppendixA is written and numbered as if it were a text provision. It would appear to

be more appropriate, and easier to cross-reference provisions in the appendix, if Appendix
werechanged to a section in ch. HFS 58.

4. Adequacy of References to Related Statutes, Rules and Forms

a. Thethird sentence of the second paragrapthefanalysis should specify that it was
1997 Wisconsin Act27 which made DHFS responsible for administration of the kinship care
program in Milwaukee County fefctive January 1, 1998. As currently worded, the sentence
impliesthat it was 1997 Wgconsin Act 105 which did so.

b. SectionHFS 58.03 (13), defines “medical assistance” by reference to “ss. 49.43 to
49.475and 49.49 to 49.497, Stats.” It appears that the reference should be to “ss049.43
49.499,Stats.”

c. SectionHFS 58.07 (2) provides that no kinship care or long-term kinship care
paymentamay be made if a child is receiving supplemental security income under 42 §5S.C.
1381to 1383c. Howevers. 48.57 (3m) (am) @&nd (3n) (am) 5y Stats., additionally specify
that no payments may be made if a child is receivst@te supplemental payments under s.
49.77,Stats. A reference to this provision should be added to s. HFS 58.07 (2).

d. Ins. HFS 58.08 (2), the phrase “placed with the kinship care relative by a court under
S. 48.355, 48.357 or 48.365, Stats.” should be changed to “pleitedhe kinship care relative
by a court under s. 48.3%5 48.357, Stats.” because s. 48.365, Stats., provides for an extension
of a dispositional ordebut not actual placement.

In addition, the phrase “pursuant to a petition under s. 938.13, 938.355, 938.357 or
938.365, Stats.” should be changed to “pursuanttpetition under s. 938.13, Stats., or by a
courtunder s. 938.355 or 938.357, Stats.”

e. In Appendix A (12) (b) 2. b. and c., the cross-reference “subd.agashould be
replacedoy the cross-reference “this subd. 2. a.”

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. Ins. HFS 58.04 (2) (a), the references to “prospective resident” should be changed to
“prospective adult resident” to utilize the term defined in s. HFS 58.03 (1).
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b. Ins. HFS 58.04 (5) (a), the phrase “such as . . . representative” should ebget of

commas.

c. Ins. HFS 58.05 (1) (a) 1. a., b., c. and d., the reference to “relative” should be
changedo the defined term “kinship care relative.” This comment also applies to App&ndix

(1) (b).

d. SectionHFS 58.05 (1) (b) 1. b. provides that in cases in which a child is not placed
by a court orderthe best interests of the child are determined by making a reasoriatil¢oef

contactthe childs parentor parents to determine that he or she or they are aware of and have

consentedo the living arrangementSection HFS 58.05 (1) (b) 1. b. then provides that that
consenimust determine best interests. The following comments apply:

(1)

(2)

3)

(4)

(5)

(6)

It is not made clear how best intereate determined if it is not possible,
aftermaking a reasonablefeft, to contact the child’parent or parents.

It is not clear whether it is necessary to make a reasondttetefcontact
all of a childs known parents, or only one parent. If tageris the case,
how s it determined which parent should be contacted?

It is not clear what criteria is to be used in cases in which two paents
contactedand one agrees, but one disagrees, with that particular living
arrangement.

It appears that thestatutory best interests of the child requirement for
kinship care is based solely on whether the chilparent or parents have
consentedo the living arrangement. Section HFS 58.05 (2) prohibits any
other criteria from being used. &% it the intention that no consideration
other than parental consent be used to determine that placement with a
particularrelative is in the best interests of the child?

As correctly noted in this provisiofgr the long-term kinship care program,

s. 48.57 (3n) (am) 2., Stats., requires that the agency interview the applicant
to determine if long-term placement is in the best interests of the child.
Thus, parental consent is not at issue. The first two sentences of s. HFS
58.05(1) (b) 1. b. do not make it cletlrat they do not apply to long-term
kinship care.

The second sentence should be rewritten to read: “If consent is received, the
kinship living arrangement is determined to be in the hegrests of the
child.”

e. InHFS 58.05 (1) (c) 1. (intro.), the phrase “shall make one” should be changed to
“shall make at least one.”

f. Section HFS 58.05 (3) (intro.) provides that if an agency approves a long-term
kinship care payment, thagency and the relative, if the relative is willing, shall enter into a
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written agreement. ofwhat does the phrase “if the relative is willing” refer?llidg to provide
long-termkinship care? Wling to enterinto a contract? What happens if the relative is not
willing to enter into a contract?

g. Thelast sentence of Appendix A (4) (intro.) provides that: “An exemption may be
grantedonly for any of the following reasons:”. If the intent is that an exemption will be granted
if one of the conditions occurs, this should be rephrased to read: “An exemption shall be granted
for any of the following:”.

h. Appendix A (4) (a) 1. and 2. use the phrase “harm of a serious nature” in reference to
a child, while the defined term “serious nature” in sub. (1) (b) refers to a relative. Should the
term “serious nature” be defined with reference to a child? Similsuly. (4)(a) 4. refers to
emotionalharmof a serious nature to a kinship care relative while the term “emotional harm” is
defined in Appendix A (1)a) with reference to a child. Should the rule include a definition of
the term “emotional harm” witheference to a kinship care relative? Also, in sub. (4), the word
“a” should be inserted before the phrase “serious nature.”

i. In Appendix A (5) (e) (intro.), it is unclear when the 10 days is counted frbinms
commentalso applies to Appendix A (10) (d) (intro.)1j(c) (intro.), (12) (bR. b. and (13) (c)
(intro.).

J. Appendix A (5) (e) 1. to 3. and (13) (c) 1. to 3. provide three alternatives if the
agencydetermines that good cause does not exist. It is unclear why the alternative of requesting
a hearing under s. HFS 58.10 is not included. (See Appendix A (10) (d) 1. to 4. for a
comparison.)

k. In Appendix A (9) (a) 3., “probably” should be changed to “probable.” Also,
“emotional impairment” should be changed to “emotional harm”use the term defined in
AppendixA (1) (a).

I. In Appendix A (10) (d) (intro.), “may first:” should be changed to “may do any of the
following:”.



