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CLEARINGHOUSE RULE 99-150

Comments

INOTE: All citations to “Manual’” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.]

2. Form, Style and Placement in Administrative Code

a. Only those provisions of the current administrative code actually being amended
should be replicated in the rule. Thus, s. EIBd 1.28 (1) (intro.) and (2) (intro.) should be deleted.
However, the board may wish to use this rule to correct s. EIBd 1.28 (1) (intro.) to read: “As
used in this section:”.

b. Since the bulk of s. EIBd 1.28 (2) (c) is being added, it may be preferable to simply
repeal and recreate the entire paragraph. This would remove the need for such significant
underscoring. Also, each subdivision in par. (c¢) should end with a period, rather than a
semicolon.

4. Adequacy of References to Related Statutes, Rules and Forms

a. The cover letter to the rule submitted to the Clearinghouse asserts that there are no
court decisions directly relating to the content or adoption of the rule. The analysis to the rule
correctly contradicts that assertion. In addition, the Wisconsin Supreme Court case referenced
can now be referred to by its reporter citations (227 Wis. 2d 650, 597 N.W.2d 721). The official
caption of that case should also be reviewed and corrected in the rule as necessary.

b. The “NOTICE OF PROPOSED RULE” lists several statutory sections as authority
for, or as being interpreted by, the rule. It appears that only the references to ss. 5.05 (1) (f) and
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227.11 (2) (a) directly relate to the contents of the rule. The other references should be reviewed
closely and changed if necessary. This same problem exists in the paragraph immediately
preceding SECTION 1 of the rule, the introductory clause. In addition, that paragraph
misidentifies the administrative rule sections being amended in the rule. The statutory basis for
the rule, the statutes being interpreted by the rule and the administrative code provisions
modified by the rule should all be reviewed carefully so accurate information is being presented
to readers of the rule.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. The rule’s analysis is largely unhelpful in understanding the intent and impact of the
rule. First, the analysis fails to put the rule changes in context. It does not explain why the rule
is necessary or why the current rule is insufficient. This omission seems even more egregious
when one considers that the current rule, and the statute which it interprets, also appear to be
based on the holding of Buckley. The analysis is also silent with respect to the necessity and
effect of the extension of the express advocacy tests, which the rule asserts were set forth in the
two cases cited, to include the “functional equivalents” of the listed terms. As noted in the
comment below, the rule’s clarity with respect to the term “functional equivalents” is less than
ideal. The analysis could go a long way in clarifying the term’s meaning. Finally, the analysis
fails to answer the question which readers of the rule will most likely want to know: How does
the rule treat the types of communications like the ones at issue in the WMC case? Is it the
board’s intent to bring those types of communications within the scope of the rule, apply a
case-by-case test or exclude them altogether? If this rule is a reaction to the WMC case, which
the contents of the analysis seem to imply, it would be helpful to clarify in plain language the
import and meaning of that reaction.

b. Although it is clear from the text of s. EIBd 1.28 (2) (c) that the identified list of
words and phrases are not intended as an exhaustive list, the rule’s clarity is considerably
lessened by the use of both phrases “such as the following” and “or their functional equivalents.”
One might suggest that the two phrases are trying to identify the same type of terms. For
example, “Vote for Smith,” because it is one of the identified terms, would clearly fall under the
rule. Additionally, it is presumed that the slogan “Pick Smith” would also become subject to
reporting requirements because it is a term such as “vote for” and because it acts as a “functional
equivalent” to “vote for.” Thus, it appears that there would be no need for the use of both
descriptive phrases. Since it seems the phrase “such as the following” is broad enough to
include the “functional equivalents” of the terms, it could be argued that the second term is
redundant and should be deleted from the rule.

Another possibility evident from the use of both phrases, however, is that something
other than literal functional equivalents are intended to be included under the scope of the rule.
In other words, “functional equivalent” is intended to include words and phrases that, depending
on their use, serve the same function as the listed terms. Thus, the rule creates a context-based
test in which communications will be reviewed to determine whether they contain terms that
function like the listed terms based on factors such as the way they are used, the timing of the
communications and the intended audience. Under this possible interpretation, the phrase “Let
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Smith know how you feel” run on the eve of an election could be considered a functional
equivalent of “Vote for Smith” or “Defeat Smith.”

Whatever the intent of the rule, however, the rule should be clarified so that the public,
especially members of the public who might be subject to the rule, know the intended scope of
the rule. Clarifying the rule would help to provide sufficient warning before communications
are run that a context-based standard is, or is not, going to be used to determine whether the
communications are subject to regulation.

c. The phrase “and that unambiguously relates to the campaign of that candidate” is
somewhat confusing in light of its use as an additional criterion to determine whether or not a
communication is subject to the rule. The rule requires that the triggering terms be used with
reference to a “clearly identified candidate” and be used to “expressly advocate[] the election or
defeat of that candidate.” Could a communication expressly advocate the election or defeat of a
candidate without unambiguously relating to the campaign of that candidate while using the
triggering terms? Perhaps this is additional evidence that the rule intends to use a context-based
analysis. In any event, the rule’s clarity could be enhanced, possibly through an explanatory
note to the rule or examples of the rule’s application to various communications, by identifying
how the above phrases are intended to be interpreted in conjunction with each other.



