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Report From Agency 1 

 

DATCP Docket#:  13-R-02     Proposed Final Draft Rule 

Rules Clearinghouse No. 13.063     November 13, 2013 

 

PROPOSED ORDER OF THE WISCONSIN  

DEPARTMENT OF AGRICULTURE, TRADE AND CONSUMER PROTECTION 

ADOPTING RULES 

 

The Wisconsin department of agriculture, trade and consumer protection proposes the following 2 

order to amend ATCP 17.01(9), 21.21(1)(c)1, 60.08(3) and (6), 60.01(23m), 70.03(7)(b)1, 3 

80.01(7)(c), 80.01(27m), 80.24(3)(a)2 and 80.24(3)(b); to repeal ATCP 17.01(19) and ch. 53; to 4 

repeal and recreate ATCP 21, Appendix A; and, to create ATCP 80.24(3)(a)3; relating to 5 

various minor and technical rule changes. 6 

________________________________________________________________________  

Analysis Prepared by the Department of Agriculture, 

Trade and Consumer Protection 

 
This rule makes minor technical changes to a number of current rules administered by the 
department of agriculture, trade and consumer protection (“DATCP”). 

 

Statutes Interpreted 

Statutes Interpreted: ss. 94.01(1), 94.81 (1m) and (2m), 95.51, 97.20, 97.22 and 97.29, 
Stats. 

 
Statutory Authority 

Statutory Authority: ss. 93.07 (1), 94.01(1), 94.81(2m), 95.51(7), 97.20(4), 97.22 (8) 
and 97.29 (5), Stats.  

 

Explanation of Statutory Authority 

 

DATCP has general authority, under s. 93.07(1), Stats., to adopt rules to interpret laws under its 
jurisdiction.  It also has specific rulemaking authority related to various matters addressed by this 

rule (see above).  This rule makes minor changes to a number of different rules administered by 
DATCP.   The changes are adopted under essentially the same authority used to adopt the 

original rules.  
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Related Rules or Statutes 

 
This rule is not substantially affected by statutes or rules other than those identified in this rule. 

 

Plain Language Analysis 

 

This rule makes minor or technical changes to a number of current DATCP rules.  This rule does 
all of the following: 

 
Livestock Premises Registration 

 

This rule amends current DATCP rule ch. ATCP 17, relating to Livestock Premises Registration.  
In ATCP 17.01, certain terms used in the chapter are defined.  In that section, there are currently 

two definitions for “captive game birds,” at ATCP 17.01(9) and (19).  This rule amends ATCP 
17.01(9) by amending the current definition to conform to the definition for “captive game bird” 

now found in ATCP 17.01(19), and repealing the definition now found in ATCP 17.01(19). 
  
Plant Inspection and Pest Control  

 
This rule makes two minor technical changes in ch. ATCP 21.  The current rule defines, in 

ATCP 21.21(1)(c)1, an “infested area” by listing the states known to be infected at the time the 
current rule was adopted.  The proposed amendment adds the states of North Carolina, Virginia, 
Ohio, and Pennsylvania to the list of states included in that definition.  Each of those states now 

has quarantined counties based on a detection of TCD (Thousand Cankers Disease). 
 

Appendix A to ATCP 21 is being repealed and replaced because Hemlock Woolly Adelgid has 
been detected in additional counties in other states since the last time ATCP 21 was updated. The 
proposed language identifies those new counties. In some states the status has changed so that 

the entire state is now considered generally infested and the state as a whole is now listed. 
Because this pest is not federally regulated, DATCP cannot reference the Code of Federal 

Regulations to identify infested areas, but has to identify them specifically in our rule.  
 
 

Agricultural Enterprise Areas 

 

This rule repeals ch. ATCP 53 in its entirety for the following reasons.  Section 91.84, Stats., 
authorizes the department to designate agricultural enterprise areas (AEAs) for the Farmland 
Preservation Program.  Section 91.84(2) previously required that designation to be made through 

the emergency rulemaking process.  For two years, the department used emergency rulemaking 
to designate AEAs in ch. ATCP 53.  In 2011 Wis. Act 253, sec. 91.84 (2) on emergency 

rulemaking was repealed, sub. (2m) was created (requiring all previous designations by rule to 
remain in effect only through December 31, 2012), and other provisions of s. 91.84 were 
amended to authorize the department’s secretary to designate AEAs by order.  Since, as of 

January 1, 2013, ch. ATCP 53 is no longer in effect, this proposed rule repeals that chapter in its 
entirety. 
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Dairy Farms 

 

This rule makes the following technical changes to ch. ATCP 60 relating to dairy farms.  In 

ATCP 60.08(3) and (6), the references to “NR 811 or 812” are changed to “NR 810, 811, or 
812” due to the splitting of the former NR 811 into NR 810 and NR 811.  This rule also amends 
the reference in ATCP 60.01(23m) to the “2005 revision” of the Pasteurized Milk Ordinance (the 

“PMO”) to refer to the “2011 revision” of the PMO, since the PMO is updated every two years.      
 

Food Processing Plants 

 

This rule amends ch. ATCP 70 by making the following technical change.  ATCP 70.03 (7) (b)1 

currently exempts a restaurant, which holds a permit under s. 254.64, Wis. Stats., from the 
requirement to obtain a food processing plant license if the restaurant “does not process food for 

wholesale distribution, and is not engaged in canning or production of processed fish.”  This rule 
would amend that language to read “does not process food for wholesale distribution, and is not 

engaged in canning of food products or in the production of processed fish.”  The proposed 
change clarifies that “canning” applies to all canned foods and not just processed fish. 
  

Dairy Plants 

 

This rule amends ch. ATCP 80 relating to dairy plants as follows.  ATCP 80.01(7) (c) defines a 
“dairy product” as a “commodity in which milk or any milk product or by-product is a principal 
ingredient.”  This rule amends this section by adding, after “ingredient,” the following:  “except 

prepared foods made in a licensed food processing plant for which the federal food and drug 
administration has not prescribed a standard of identity under title 21 of the code of federal 

regulations and which contain dairy products manufactured at a dairy plant from ingredients that 
are pasteurized or are produced under other processes that eliminate or reduce to an acceptable 
level the food safety hazards associated with the dairy products, including aseptically processed 

foods, high acid foods, heat treated foods, aged foods, cold pack foods, and similarly processed 
foods.”  The proposed amendment incorporates new statutory language in, 2011 Wisconsin Act 

195, which narrows the definition of a dairy product in s. 97.20(2)(e)5, Wis. Stats. 
 
This rule amends ATCP 80.01 (27m) by changing the reference to the “2005 revision” of the 

PMO to the “2011 revision” of the PMO. 
 

This rule amends ATCP 80.24(3)(a)2 by deleting “dried whey and nonfat dry milk.”  This rule 
amends ATCP 80.24(3)(a) by adding a new section, ATCP 80.24(3)(a)3, to read:  “3.  10,000 per 
gram for nonfat dry milk, dried whey and dry milk products.”  This rule amends ATCP 80.24 (3) 

(b) by deleting “other than cultured grade A dairy products” from that section.  These changes 
reflect changes in the most recent PMO. 

    
 
 

 
 



 4 

 

Standards Incorporated by Reference 

 
Pursuant to s. 227.21, Stats., DATCP has requested permission from the Department of Justice to 

incorporate the updated technical standards incorporated by reference in this rule.  Copies of the 
updated standards will be kept on file with DATCP and the Legislative Reference Bureau. 
 

Summary of, and Comparison with Existing or Proposed Federal Statutes and  

Regulations 

 

The vast majority of dairy farms in Wisconsin have Grade “A” permits, which means that their 
milk, or pasteurized milk and certain other dairy products made from the farm’s milk, can be 

shipped across state and international boundaries.  Milk moving in this manner, referred to as 
Grade “A” milk, must be produced, transported, and processed in accordance with the 

Pasteurized Milk Ordinance (PMO).  The PMO is a document written by the US Food and Drug 
Administration and regulators from the 50 states and Puerto Rico, which participate in the 

biennial National Conference on Interstate Milk Shipments, and it is periodically revised.  State 
regulations governing the production and processing of Grade “A” milk must be at least as 
stringent, and consistent with, the PMO.  Some states adopt the PMO by reference; Wisconsin 

regularly revises ATCP 60 (Dairy Farms), ATCP 82 (Milk Haulers), and ATCP 80 (Dairy 
Plants) to ensure the necessary stringency and consistency with the current PMO.   

 
Comparison with rules in adjacent States 

 

The housekeeping and technical rules changes proposed in this rule will not create any 
disparities between Wisconsin and the adjacent states. 

 
Summary of Factual Data and Analytical Methodologies 

 

This rule does not depend on any complex analysis of data.  This rule merely makes minor or 
technical changes to current rules. 

 
Analysis and Supporting Documents used to Determine Effect on Small Business 

 

Because this bill makes minor housekeeping technical changes, no significant analysis or 
documentation was required to determine that the proposed rule will have no impact on small 

businesses. 
 

Effect on Business Impact 

This rule will not have any impact on small business or other business.  This rule makes minor 

technical “housekeeping” changes that will not have any impact on business standards, costs or 
operations.  See the complete initial regulatory flexibility analysis that accompanies this rule.   

 

Environmental Impact 
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This “housekeeping” rule will have no significant impact on the environment.   
 

Agency Contact for Submitting Comments 

 

Questions or comments related to this rule may be sent to the following address: 
 
Kelly Monaghan 

Department of Agriculture, Trade and Consumer Protection 
2811 Agriculture Drive 

Madison, WI 53718 
Telephone: (608) 224-5033 
 

E-Mail: kelly.monaghan@wi.gov 
 

Comments must be received no later than 14 days following the administrative rule hearing 
which has yet to be scheduled. 

 

 

 

SECTION  1.  ATCP 17.01(9) is amended to read: 1 

  ATCP 17.01(9) “Captive games birds” means birds of a normally wild type, such as 2 

pheasants, quail, wild turkeys, migratory wildfowl, pigeons, and exotic birds raised for hunting, 3 

that are raised in captivity.  “Captive game birds” does not include poultry or ratites., but does 4 

include birds kept pursuant to a license issued under ss. 169.15, 169.19, 169.20 or 169.21, Stats.   5 

SECTION  2.  ATCP 17.01 (19) is repealed. 6 

SECTION  3.  ATCP 21.21(1)(c)1. is amended to read: 7 

ATCP 21.21(1)(c)1.  The states of Arizona, California, Colorado, Idaho, Nevada, New 8 

Mexico,  North Carolina, Ohio, Oregon, Pennsylvania, Tennessee, Utah, Virginia, and 9 

Washington. 10 

SECTION  4.  ATCP 21, APPENDIX A, is repealed and recreated as shown in the appendix 11 

attached.  12 

SECTION  5. ATCP ch. 53 is repealed. 13 
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SECTION 6.  ATCP 60.01(23m) is amended to read:  1 

ATCP 60.01(23m)  “PMO” means the grade A pasteurized milk ordinance, 2005 2011 2 

revision, published by the United States department of health and human services, public health 3 

service, food and drug administration.  4 

SECTION 7.  ATCP 60.08(3) and its Note are amended to read:  5 

ATCP 60.08(3) Wells used to supply water for milk-house and milking operations on 6 

grade A farms shall comply with ch.  NR 810, 811 or 812 in the case of a community water 7 

system. 8 

NOTE: Wells on grade A and grade B farms are currently subject to well construction 9 
requirements under ch. NR 810, 811 or 812, which are rules administered by the 10 
Wisconsin department of natural resources. 11 

 
SECTION 8.  ATCP 60.08(6)(a)1.  is amended to read: 12 

ATCP 60.08(6)(a)1.  The recirculated water originates from a safe source that complies 13 

with ch. NR 810, 811 or 812.  14 

SECTION 9.  ATCP 70.03(7)(b)1. is amended to read: 15 

ATCP 70.03(7)(b)1.  The restaurant does not process food for wholesale distribution, and 16 

is not engaged in canning of food products or in the production of processed fish. 17 

SECTION 10.  ATCP 80.01(7)(c) is amended to read: 18 

ATCP 80.01(7)(c)  A commodity in which milk or any milk product or by-product is a 19 

principal ingredient, except prepared foods made in a licensed food processing plant for which 20 

the federal food and drug administration has not prescribed a standard of identity under title 21 21 

of the code of federal regulations and which contain dairy products manufactured at a dairy plant 22 

from ingredients that are pasteurized or are produced under other processes that eliminate or 23 

reduce to an acceptable level the food safety hazards associated with the dairy products, 24 
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including aseptically processed foods, high acid foods, heat treated foods, aged foods, cold pack 1 

foods, and similarly processed foods.  2 

 
SECTION 11.  ATCP 80.01(27m) is amended to read: 3 

ATCP 80.01(27m)  “PMO means the grade A pasteurized milk ordinance, 2005 2011 4 

revision, published by the United States department of health and human services, public health 5 

service, food and drug administration.  6 

SECTION 12.  ATCP 80.24(3)(a)2.  is amended to read: 7 

ATCP 80.24(3)(a)2.  30,000 per ml. for condensed milk, whey, and whey products, dried 8 

whey and nonfat dried milk.  9 

SECTION 13. ATCP 80.24(3)(a)3.  is created to read:  10 

ATCP 80.24(3)(a)3.  10,000 per gram for nonfat dry milk, dried whey and dry milk 11 

products. 12 

SECTION 14.  ATCP 80.24(3)(b) is amended to read:  13 

ATCP 80.24(3)(b)  Coliform counts in pasteurized grade A dairy products other than 14 

cultured grade A dairy products may not exceed 10 per ml. or per gram, except that coliform 15 

counts in bulk milk tanker shipments of pasteurized grade A dairy products may not exceed 100 16 

per ml. 17 

 SECTION 15.  EFFECTIVE DATE:  This rule takes effect on the first day of the month 18 

following publication in the Wisconsin administrative register, as provided in s. 227.22 (2) 19 

(intro.), Stats.  20 
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Dated this _____ day of ________________, 2013. 

 

       STATE OF WISCONSIN 
       DEPARTMENT OF AGRICULTURE, 
       TRADE AND CONSUMER PROTECTION 

        

            
            By____________________________________ 

       Ben Brancel, Secretary 


