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DEPARTMENT OF COMMERCE
RULE RELATING TO CERTIFIED CAPITAL COMPANIES

Analysis of Rules

Statutory Authority: ss. 560.31, 560.34 (1m) (b), and 227.24, Stats,
Statutes Interpreted: ss 560.31, 560.34 (1m) (b), and 227.24, Stats,

The Department of Commerce (Commerce) proposes rules to implement 1997 Wisconsin Act
215. Under that act, persons that make certain investments in certified capital companies that are
certified by Commerce are eligible for receiving premium tax credits. Under the law, a person
must apply to Commerce and submit a nonrefundable fee to become a certified capital
,company. These rules delineate the process that applicants must use as well as the process
Commerce will use to evaluate and certify a capital company. The law limits a certified
capital company from providing capital to certain businesses and to qualified investments. A
certified capital company may request Commerce to determine whether an investment is a
qualified investment and these rules specify the requirements to follow in making such
requests. A certified capital company is also required to report specific information to
Commerce on the investment capital, on violations of agreements by a qualified business
receiving investment capital, and submit fiscal year financial statements to Commerce for
audit. The law also requires Commerce to conduct annual compliance reviews of certified
capital companies and allows for decertification by the department, as well as voluntary
decertification by the certified capital company.

Contact Person

Philip Edw. Albert, Deputy Secretary, 608-267-0770

ORDER

The Department of Commerce hereby creates ch. Comm 111, relating to Certified Capital
Companies.
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Chapter Comm 111
CERTIFIED CAPITAL COMPANIES

Section 1. ch. Comm 111 is created to read:

Comm 111.01 Purpose.

Comm 111.02 Definitions.

Comm 111.03 Certification of certified capital companies.

Comm 111.04 Investments in certified capital companies.

Comm 111.05 Qualified businesses.

Comm 111.06 Operation of certified capital companies.
Cormm111.07 Reporting requirements and fees.

Comm 111.08 Distributions.

Comm 111.09 Documents and record requirements.

Comm 111.10 Compliance reviews: decertification; disqualification.

CERTIFIED CAPITAL COMPANIES

Comm 111.01 Purpose. The purpose of this chapter is to establish the procedures for
the administration of certified capital companies by the department of commerce, as prov1ded by
ss. 560.30 to 560.38, Stats.

Comm 111.02 Definitions. In this chapter,

(1) "Affiliate" has the meaning specified in s. 560.30 (1), Stats.

Note: S. 560.30 (1) “Affiliate” means with respect to a certified capital company or a certified investor, any
of the following:

{(a) A person who, difectly or indirectly, owns, controls, or holds power to vote, 10% or more of the
outstanding voting securities or other voting ownership interests of the certified capital company or certified
investor.

(b) A person, 10% of whose outstanding voting securities or other voting ownezship interests are directly or
indirectly owned, controlled or held with power to vote by the certified capital company or certified investor.

(¢) A person directly or indirectly controlling, controlled by, or under cornrnon control with, the certified
capital company or certified investor.

(d) A partnership in which the certified capital company or certified investor is a general partner.

(e) A person who is an officer, director or agent of the certified capital company or certified investor, or is
an immediate family member of such an officer, director or agent.

(2) “Affiliate of an insurance company’ has the meaning specified in s. 560.30 (1), Stats.
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(3) “Capitalization” means, with respect to a CAPCO, the sum of certified capital
investments received by the CAPCO, and the CAPCO’s stockholders’, partners’, or members’
equity, as the case may be, as determined in accordance with GAAP.

(4) "Certified capital company ‘CAPCO’" has the meaning under s. 560.30 (2), Stats.

Note: 5.560.30 (2) “Certified capital company” means a per'éon that has been certified by the department
under s. 560.31, Stats., and that has not been decertified under s. 560.37 (3) or (3m), Stats..

(5) "Certified capital company tax credit" has the meaning under s. 560.30 (3), Stats..

Note: s. 560.30 (3), Stats., “Certified Capital Company tax credit” means the tax credit under s. 76.635,
Stats.

(6) "Certified capital investment" has the meaning under s. 560.30 (4), Stats.

Note: s. 560.30 (4), Stats., “Certified capital investment” means an investment in a certified capital
company that is certified under s. 560.32 (2), Stats., and that fully funds either the investor's equity interest in a
certified capital company, a qualified debt instrument that a certified capital company issues, or both.

(7)."Certified investor" has the meaning under s. 560.30 (5), Stats.

Note: s. 560.30 (5), Stats., “Certified investor” means a person who makes a certified capital investment.

(8) “Control” means the possession, directly or indirectly, of the power to direct or cause
the direction of the management and policies of a person, whether through the ownership of
voting securities, by contract, by common management or otherwise. A person having a contract
or arrangement giving that person control is deemed to be in control despite any limitations
placed by law on the validity of the contract or arrangement. There is a rebuttable presumption
of control if a person directly or indirectly owns, holds with the power to vote or holds proxies to
vote 10% or more of the voting securities of another person, except that no person shall be
presumed to control another person solely by reason of holding an official position with that

person.
(9) “Department” means the department of commerce.

(10) “Employe” means a full-time employe of the business, a person leased to the
business, and a person from whom the business obtains services necessary to its day-to-day
operations on an independent contractor basis.

(11) “Equity rights” means the receipt or creation of an equity interest in a qualified
business. '

(12) “Equity sale participation rights” means conversion options of debt, to convert all or
a portion of the debt to the qualified Wisconsin business’s stock or other ownership interest, then
to participate in the sale of the stock or other ownership interest of the qualified Wisconsin

business.
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(13) “Equity security of a qualified business” means royalty rights, net profit interests,
warrants for future ownership, equity sale participation rights, equity rights, or other similar
rights as determined by the department.

(14) “GAAP” means generally accepted accounting principles.

(15) "In need of venture capital” means that the qualified business requires debt or equity
funds, or both, for working capital, expansion, research and development, sales growth, or
modernization of current operations.

(16) “Investment in a CAPCO” for the purpose of earning tax credits or reductions under
s. 76.635 (2), Stats., means a transaction that, in substance and in form, is the investment of cash
in exchange for any of the following:

(2) Common stock, partnership or membership interest, preferred stock, or an equivalent
> ownership interest in a CAPCO, or

(b) A debt instrument that a certified capital company issues at par value or at a premium;
that has an original maturity date of at least 5 years from the date on which it was issued; that has
a repayment schedule that is no faster than a level principal amortization and, until the certified
capital company may make distributions other than qualified distributions, the interest,
distribution or payment features of which are not related to the certified capital company’s
profitability or the performance of its investment portfolio.

(17) "Investment date" has the meaning under s. 560.30 (6), Stats.

Note s. 560.30 (6), Stats., “Investment date” means, with respect to each investment pool, the date on
which the last certified capital that is part of that investment pool was invested in the certified capital company.

(18) "Investment pool" has the meaning under s. 560.30 (7), Stats.

Note: s. 560.30 97), Stats., ‘Investment pool” means the aggregate of all investments of certified capital in
a certified capital company that are made as part of the same transaction, except that investments received more than
30 days apart may not be considered part of the same investment pool.

(19) “Marketable securities” means both debt and equity securities for which market
quotations are available.

(20) “Net profit interests” means rights to receive a percent of operating or net profits that
may be either fixed or variable, may provide for a minimum or maximum dollar amount per year
or in total, may be for an indefinite or fixed period of time, and may be based upon operating or
net profits in excess of a base amount.

(21) “Net worth” means assets minus liabilities in accordance with GAAP.

(22) “Primary business activity” means the investment of a CAPCO’s certified capital
primarily in qualified investments in qualified businesses. Primary business activity is
demonstrated by having at all times, a minimum of 50% of total certified capital of each
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investment pool, which has been collected in cash, available for investment in or having been
invested as qualified investments in qualified businesses.

(23) “Principal business operations in Wisconsin” means a business that operates
primarily in Wisconsin at the time of the initial investment and is in good standing with the
Wisconsin department of financial institutions, if applicable, and meets one or more of the
following:

(a) The business has more than 50 percent of its total assets located in Wisconsin;

(b) More than 50 percent of the business’ revenue is allocable or apportionable to
Wisconsin in accordance with Wisconsin income tax law, but disregarding whether the business
is taxable or tax exempt for Wisconsin income tax purposes;

(c) More than 50 percent of the total salaries, wages and other compensation of the
business are paid to Wisconsin employes.

(24 ) “Proceeds of all capital from a qualified investment returned to a CAPCO by a
qualified business” means any cash received by a CAPCO from a qualified business in the form
of dividends or other equity distributions, interest on debt securities, debt principal repayments,
proceeds received in foreclosure, liquidation or dissolution, or the redemption or repurchase
price paid for securities held by the CAPCO.

(25) “Proceeds from the sale of a qualified investment” means cash received by a
CAPCO as a result of the sale of securities of a qualified business held by it, other than through a
redemption or repurchase of such securities, or a merger involving the qualified business.

(26) "Qualified business" has the meaning under s. 560.30 (8), Stats.

Note: s. 560.30 (8), Stats., “Qualified business” means a business which is a qualified business under s.
560.33, Stats.

(27) "Qualified distribution" has the meaning under s. 560.30 (10), Stats.

Note: s. 560.30 (10), Stats., “Qualified distribution” means a distribution or payment by a certified capital
company to its equity holders for any of the following:

(a) The costs of forming, syndicating, managing or operating the certified capital company.

(b) An annual management fee that does not exceed 2.5% of the certified capital company's total certified
capital. :

(c) Reasonable and necessary fees paid for professional services related to the operation of the certified
capital company. ;

(d) A projected increase in federal or state taxes, including penalties and interest on those taxes, of the
equity owners of the certified capital company if those amounts are related to the certified capital company's
ownership, management or operation.
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(28) "Qualified investment" has the meaning under s. 560.30 (11), Stats.

Note: 5. 560.30 (11) Stats., “Qualified investment” means an investment in a qualified business by a
certified capital company that meets the requirements under s. 560.34, Stats.

(29) “Royalty rights” means rights to receive a percent of gross or net revenues that may
be fixed or variable, may provide for a minimum or maximum dollar amount per year or in total,
may be for an indefinite or fixed period of time, or may be based upon revenues in excess of a

base amount.

(30) “Unable to obtain conventional financing” means the business has failed in an
attempt to obtain funding from a financial institution or that the business cannot reasonably be
expected to qualify for such financing under the standards of commercial lending.

(31) “Venture capital” means any type of debt financing or equity investment, or both.

(32) “Warrants for future ownership” means options on the stock or other ownership
interests of the qualified business which the qualified business may repurchase, or which the
qualified business may be required to repurchase, at some fixed amount or an amount based on a
pre-agreed upon formula.

Comm 111.03 Certification of certified capital companies.
(1) APPLICATION TO BECOME A CAPCO.

(a) Any person seeking to become a CAPCO shall submit an application using the
department’s application form and shall provide the information specified in the application

form.

(b) The application shall be submitted with a nonrefundable application fee of $7,500.

(c) The application shall be received on a business day between July 15 and August 15 of
each calendar year. In the event that August 15 is not a business day, applications shall be
received by the first business day thereafter.

(d) If a submitted application is complete and meets the requirements of this chapter, the
department shall grant or deny an application for certification within 30 business days of the date

of application.

(e) If an application is determined by the department to be incomplete or additional
information is needed, the department shall notify the applicant in writing within 20 business
days of the receipt of the application.

1. If an incomplete application is completed within 5 business days of the applicant’s
receipt of such notice, the completion of the application shall have no effect on the date by which
the certification applied for must be gran’red or denied.
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2. If an incomplete application is not completed within 5 business days of the applicant’s
receipt of the notice, the date in which the application is completed shall be the date the
completed application is resubmitted.

3. If such information is not supplied within 120 days of the applicant’s receipt of the
written notice, the application shall be deemed withdrawn and the department shall have no
obligation to provide additional notices to the applicant.

() If the department denies certification, the department shall include with the denial a detailed
description of the grounds for the refusal, including suggestions for removal of those grounds.

(8) Any person denied certification as a CAPCO may appeal to the secretary of the department
within 30 business days of the denial. The appeal shall outline why the certification should be

granted.

& (2) REQUIREMENTS FOR CERTIFICATION. The department shall certify a person as
a CAPCO if the department determines that all of the following conditions have been met:

(a) The person is a partnership, corporation, trust or limited liability company, whether
organized for profit or not for profit, that has as its primary business activity the investment of
cash in qualified businesses.

. (b) The person has a net worth at the time of application, of at least $500,000 and has at
least $500,000 in cash, cash equivalents and marketable securities.

(c) The directors, officers, general partners, trustees, managers or members or persons
having a similar function are familiar with the requirements of this chapter and ss. 560.30 to

560.38, Stats

(d) At least 2 officers, directors, general partners, trustees, managers or members each
have at least 2 years of experience in the venture capital industry.

(¢) The person has included, in any offering material involving the sale of securities, the
statement required under s. Comm 111.04 (1).

(f) The person has paid a nonrefundable application fee of $7,500.

(2) The person agrees to maintain in the state of Wisconsin an investment office and staff
actively engaged in making investments.

Comm 111.04 Investments in certified capital companies.

(1) REQUIRED DISCLOSURES IN SECURITIES OFFERINGS. A CAPCO shall
include all of the following statements in any offering material involving the sale of securities:

(2) By authorizing the formation of a certified capital company, the state does not
necessarily endorse the quality of management or the potential for earnings of the company and
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~ is not liable for damages or losses to a certified investor in the company. Use of the word

"certified” in an offering is not a recommendation or endorsement of the investment by State of
Wisconsin Department of Commerce.

(b) Investments in a prospective certified capital company prior to the time the company
is certified are not eligible for a certified capital company investment credit under section 76.635
of the Wisconsin Statutes. Investments in a certified capital company are not eligible for a
certified capital company investment credit under section 76.635 of the Wisconsin Statutes
unless the proposed investment is certified under section 560.32 (2) of the Wisconsin Statutes
before the investment is made. In the event that certain statutory provisions are violated, the
state may require forfeiture of unused certified capital company investment credits and
repayment of used certified capital company investment credits.

(2) CERTIFICATION OF CERTIFIED CAPITAL INVESTMENTS.

(a) A person may apply to make a certified capital investment in a CAPCO by providing
notice under this paragraph to the department on a form specified by the department. The notice
shall include the name of the person, the name of the CAPCO, the amount of the investment, as
limited by par. (f), and any other information specified by the department. The notice shall also
include an undertaking by the person to make the investment within 5 business days after the
department notifies the person that the investment has been certified. All such notices shall be
submitted to the department by the CAPCO on behalf of the person making application.

(b) No CAPCO, either alone or acting in aggregate with its affiliates, may submit
applications under par. (a), the cumulative amount of the investments which exceeds the amount
available for certification by the department as specified in par. (e). '

1.If a CAPCO submits applications under par. (a), the cumulative amount of the investments

which exceeds the amount available for certification by the department as specified in par. (),
the department shall, not withstanding s. Comm 111.04 (2) (g), prorate the amount of the
individual applicants’ investments to reduce the cumulative amount of the investments to the
amount available for certification by the department as specified in par. (e).

2.These amounts may be subject to further proration under s. Comm 111.04 (2) (g).

(c) Applications for certification of certified capital investments shall be accepted by the
department beginning on a date specified by the department. The department shall provide to all
certified CAPCOs written notice of no less than 30 business days of the date of application. The
amount requested in the application shall be subject to the limits provided for under par. (f).

(d) Investments shall be certified by the department in the order of the date received, not later
than 15 business days after application. The department shall notify the person and the CAPCO
who submitted the application for certified capital investment on behalf of the person of the
amount of the investment that has been certified by first class mail and facsimile.

(e) The department may certify an inivestment under this subsection only if, after the
certification, the department will not have certified a total of more than $50,000,000 in
investments under this subsection.
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() Prior to August 1, 2000, the department may not certify an investment under this
subsection if, after the certification, the investor, together with all affiliates of the investor, would
have more than $10,000,000 in certified capital investments.

(g) If, as a result of the limitations under par. (¢) or (£), the department may not certify the
full amount requested in applications for certified capital investments submitted under par. (a),
the department shall allocate the amounts available for certification in order of priority based on
the date on which the application was filed and not rejected or withdrawn.

1. If the amounts available for certification are insufficient to certify the full amount of all
applications for certified capital investments that are submitted on the same day, the department
shall prorate the available amount on the basis of the amount, up to $10,000,000, prior to August
1, 2000, that the investor has committed to invest in the CAPCO under par. (a).

g 2. The pro rata amount certified for any one applicant shall be the product of a fraction,
the numerator of which is the amount of the investment such person requested to be certified and
the denominator of which is the total amount of the investments for which applications were
filed on the same day, multiplied by the amount of investments that may be certified under s.
560.32(2)(b), Stats., after giving effect to all investments that have been certified or applications
that have been ﬁled with the department prior to such day.

(h) A CAPCO shall provide the department with evidence that it received an investment
of the certified capital in cash within 5 business days after the department notifies the person that
the investment has been certified. In the event that a CAPCO does not receive an investment of
capital equaling the amount of investment certified to that investor within 5 business days of the
CAPCO’s receipt of notice from the department, the CAPCO shall so notify the department by
overnight common carrier delivery service and the certified capital investment shall be forfeited.
The forfeited certified capital investment amount shall be reallocated by the department to
investment applications received on the same date as the forfeited investment application.

(3) LIMITATION ON CERTIFIED INVESTOR INVESTMENT. A certified investor
may not, individually, or with or through one or more affiliates, own 10% or more of the equity
securities in, be a general partner or manager of, or otherwise control the investment decision of
the CAPCO. This subsection does not preclude a certified investor from exercising its legal
rights and remedies, including interim managemeént of a CAPCO, in the event that a CAPCO is
in default of its statutory or contractual obligations to the certified investor.

Comm 111.05 Qualified businesses.

(1) QUALIFICATIONS. A business is a qualified business if all of the following _
requlrements are met as of the time that a CAPCO, or any affiliate of the CAPCO, makes its first

investment in the business:
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(2) The business is headquartered in this state and its principal business operations are
located in the state.

(b) The business is in need of venture capital and is unable to obtain conventional
financing.

(c) The business has no more than 100 employes, at least 75% of whom are employed in
this state.

(d) During its 2 most recent fiscal years, the business had, together with all of its
consolidated affiliates, an average annual net income, after federal income taxes and excluding
any carry-over losses, of not more than $2,000,000, as determined in accordance with GAAP.

(e) The business has, together with its consolidated affiliates, a net worth that is not in
excess of $5,000,000 as determined in accordance with GAAP.
3 i

(f) The business is not predominantly engaged in professmnal services provided by
accountants, lawyers or physicians.

(g) The business is not engaged in the development of real estate for resale.

(h) The business is not engaged in banking or lending and does not make any loans to, or
investments in, certified capital companies.

(2) DEPARTMENT OPINIONS. A CAPCO may, prior to making an investment in a
-specific business, request a written opinion from the department that a business in which it
proposes to invest is a qualified business. If the department determines that the business meets
the requirements under sub. (1), the department shall issue a written opinion within 30 business
days of the date of request stating that the business is a qualified business. In the event the
department fails to issue an opinion that the business meets the requirements under sub. (1)
within 30 business days, the CAPCO may presume that the business meets the requirements of a

qualified business.

Comm 111.06 Operation of certified capital companies.

(1) QUALIFIED INVESTMENTS REQUIREMENTS. In order for a CAPCO to prevent
disqualification under s. Comm 111.10 of an investment pool, the CAPCO shall ensure that the
investment pool makes qualified investments in accordance with the schedule under sub. (2). An
investment is a qualified investment if the investment meets all of the following requirements:

(a) The investment is a cash investrﬁent in a qualified business for the purchase of any of
the following:

1. An equity securify of the qualified business.

2. A debt security of the qualified business if the debt has a maturity of at least 5 years
and if one of the following conditions is met:
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a. The debt is unsecured.

b. The debt is convertible into equity securities or equity participation instruments such as
options or warrants.

(b) As a condition of the investment, the qualified business agrees not to use the proceeds
from the investment for the purpose of relocating its operations.

(c) As a condition of the investment, the qualified business agrees, as long as the CAPCO
continues to hold the investment, not to relocate its headquarters out of this state.

(d) As a condition of the investment, the qualified business agrées, as long as the CAPCO
continues to hold the investment, to maintain at least 75% of its employes in this state.

(e) As a condition of the investment, the qualified business agrees, as long as the CAPCO
continues to hold the investment, to maintain at least 75%of its employes at work sites that were
maintained by the qualified business at the time that the investment was made, unless the
qualified business obtains an exemption from the department under this paragraph. The
department may grant an exemption unless it determines that the qualified business is locating
the employes at new sites to take advantage of lower wage rates in the areas where the new sites
are located.

1. The request for the exemption shall be made in writing to the department and outline
the specific conditions of the request.

2. The department shall respond to the written request for an exemption within 30
business days after receipt of the written request. If the department fails to respond
affirmatively to the exemption in writing, it may be presumed that the exemption is
acceptable.

(2) A QUALIFIED INVESTMENT SCHEDULE.

(a) A CAPCO shall ensure that each of its investment pools makes qualified investments
according to TABLE 111.06 -2A.

TABLE 111.06-2A

Investment Date for a Minimum % of the Investment Pool Placed in Qualified
Particular Investment Pool Investments

Within 3 years at least 30%

Within 5 years at least 50%

(b) The proceeds of all capital from a qualified investment returned to a CAPCO by a
qualified business may be placed in new qualified investments: .
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1. The portion of the proceeds of all capital from a qualified investment returned to a
CAPCO by a qualified business that are placed in new qualified investments shall count 100%
towards the percentage requirements in TABLE 111.06-2A and placement of 100% of
investments as qualified investments in s. Comm 111.08 (3) and Comm 111.10 (4) (a) 2.

2. The proceeds received from the sale of a qualified investment returned to a CAPCO
that are placed in a new qualified investment in another qualified business shall count 100%
towards the percentage requirements in TABLE 111.06-2A and placement of 100% of
investments as qualified investments in ss. Comm 111.08 (3), and s. Comm 111.10 (4) (a) 2.
except as follows:

a. The proceeds, up to a maximum of the investment cost, received from the sale of a
- qualified investment returned to a CAPCO within one year of the initial investment date, other
than those sold as part of a public offering, that are placed in a new qualified investment, shall
count 50% towards the percentage requirements contained in Table 111.06-2A and ss. Comm
¥'111.08 (3), and s. Comm 111.10 (4) (2) 2. The reduction in the amount of an investment for
terms of certain percentage requirements shall apply at all times until the CAPCO has been

voluntarily decertified.

b. Proceeds from the sale of a qualified investment that are reinvested in that qualified
business or an affiliate of that business shall not count towards the percentage requirements
contained in TABLE 111.06-2A, and placement of 100% of the investments as qualified
investments in ss. Comm 111.08 (3), s. Comm 111.10 (4) (a) 2, if such reinvestment is made
within one year of the original investment’s return to the CAPCO.

c. The proceeds received from the sale of qualified investments which are returned to a
CAPCO shall be presumed to be placed in the order received in subsequent qualified
investments, and shall be presumed to be placed i in qualified investments before funds which
have never been placed in qualified businesses.

3. For purposes of satisfying the percentage requirements of TABLE 111.06-2A, and
placement of 100% of investments ss. Comm 111.08 (3), and ss. Comm 111.10 (4) (a) 2., the
cumulative amount of qualified investments made by the CAPCO shall be considered.

(c) The date funds are placed in accordance with Table 111.06-2A is the date funds are
received by the qualified Wisconsin business from the CAPCO, as evidenced by the date of a
check or other means of funds transfer. The CAPCO shall submit all of the following
information to the department within thirty days of the dates specified in TABLE 111.06 ZA

1. The amount of certlﬁed capital placed in quahﬁed investments as of the date specified
in par. (2); and

2. The amount of the total certified capital provided by investors to the CAPCO as of the
date specified in TABLE 111.06-2A.

(3) NONQUALIFIED INVESTMENTS. All certified capital investments in a CAPCO
that are not invested in qualified investments may be held or invested by the CAPCO as it
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considers appropriate, except that a CAPCO may not invest certified capital investments in an
insurance company or in an affiliate of an insurance company.

(4) DIVERSIFICATION REQUIREMENT. A CAPCO may not make a qualified
investment in a person if; at the time of the investment, more than 15% of the total certified
capital of the CAPCO would be invested in that person and affiliates of that person.

(5) RESTRICTIONS ON MANAGEMENT. No CAPCO may be managed or controlled
by, or have a general partner that is, an insurance company or an affiliate of an insurance
company. This subsection does not preclude an insurance company or its affiliate from
exercising its legal rights and remedies, including interim management of a CAPCO, in the event
that a CAPCO is in default of its statutory or contractual obligations to the insurance company or

its affiliate.

& Comm 111.07 Reporting requirements and fees.

(1) RECEIPTS OF CERTIFIED CAPITAL. As soon as practicable after the receipt of a
certified capital investment, a CAPCO shall report all of the following to the department:

(2) The name of the certified investor from which the certified capital was received,
including the certified investor's tax identification number.

(b) The amount of the certified capital investment.
(c) The date on which the certified capital investment was received by the CAPCO.

(d) The investment date for the investment pool of which the certified capital will be a
part.

(2) VIOLATIONS OF AGREEMENTS BY QUALIFIED BUSINESSES. As soon as
practicable after the receipt of information by the CAPCO that a qualified business has violated

an agreement made under s. Comm 111.06 (1)(b) to (¢), the CAPCO shall notify the department
of the violation and the facts giving rise to the violation.

(3) ANNUAL REPORTS. On or before January 31 annually, a CAPCO shall report all of
the following to the department: Y.

(a) The amount of the CAPCO’s certified capital at the end of the preceding year.

(b) Whether the CAPCO has invested more than 15% of its total certified capital in any
one person.

(c) All qualified investments that the CAPCO has made during the previous calendar year
and the investment pool from which each qualified investment was made.

(4) FINANCIAL STATEMENTS. Within 90 days of the end of the CAPCO's fiscal
year, the CAPCO shall provide to the department a copy of its annual audited financial
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statements, including the opinion of an independent certified public accountant. The audit shall
indicate the methods of operation and conduct of the business of the CAPCO to determine
whether the certified capital company is complying with the rules under this chapter, including
whether certified capital has been invested in the manner required under ss. 111.06 and 5 60.34,
Stats. The financial statements provided under this subsection shall bé segregated by investment
pool and shall be audited on that basis to allow the department to determine whether the CAPCO
is in compliance with s. 560.34 (1m), Stats. '

(5) FEES. Annually, on or before January 31, a CAPCO shall pay a nonrefundable
certification fee of $5,000 to the department, unless January 31 falls within 6 months of the date
on which the CAPCO was certified under s. Comm 111.03.

(6) EXEMPTIONS FROM RIGHTS OF INSPECTION AND COPYING. If the
department determines that a document submitted by a CAPCO under this section contains a
trade secret, as defined in s. 134.90 (1) (c), Stats., that document shall not be subject to the right
‘'of inspection and copying under s. 19.35, Stats.

Comm 111.08 Distributions. A CAPCO may make a distribution only if one of the
following conditions is met:

(1) QUALIFIED DISTRIBUTION. The distribution is a qualified distribution as
provided in s. 560.30 (10), Stats.

(2) WRITTEN DETERMINATION. The department made a written determination that
the distribution may be made without adversely affecting the ability of the CAPCO to place, in
qualified investments, an amount equal to 100% of the certified capital in the investment pool
from which the distribution is to be made.

(3) PLACEMENT OF 100% OF INVESTMENTS IN QUALIFIED INVESTMENTS.
The certified capital company has placed in qualified investments an amount equal to 100% of

‘the certified capital investments in the investment pool.

(4 DEBT PAYMENTS. The distribution is a payment of principal or interest owed and
due to a debt holder of a CAPCO, even if the debt holder is also a holder of equity and even if
the indebtedness is a certified capital investment.

Comm 111.09 Documentation and Records Requirements. Each CAPCO shall
prepare and maintain on a current basis the following records and make them available to the

department:

(1) A complete executed copy of the application in accordance with s. Comm 111.03, any
amendments thereto and the attached schedules;

(2) Files for each director and principal of the CAPCO containing evidence that at least
two of the principals meet the requirements of's. 560.31(2)(d), Stats. and s. Comm 111.03 (2)(d)
and (g). ,
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(3) Records concerning all securities issued by the CAPCO which include each of the
following:

(a) The type of the security issued;

(b) The name, address, and telephone number of the investdr;
(c) The date of the transaction;

(d) The total dollar amount invested,;

(e) Copies of any prospectus or offering material used in connection with the sale of
securities by the CAPCO;

a (f) Evidence that the offering security contains the statements required by s. Comm
111.04 (1). .

(4) Records relating to each certified investor of the CAPCO which include each of the
investor’s state and federal tax identification numbers and premium tax identification number.

(5) Records relating to each qualified business invested in by the CAPCO which includes
the following: -

(a) The name of the business;

(b) The location of the headquarters and principal business operations of the business;
(c) A description of the type of business engaged in;

(d) Bvidence that the business meets the definition of a qué‘lliﬁed business as defined by s.
Comm 111.05, including a signed affidavit that the business is in need of venture capital and
cannot obtain conventional financing.

(e) A copy of any contractual agreerﬁént entered into between the CAPCO and the
business; " ,

(f) The amount of investment made in the business;

(g) The type of investment made along with supporting documentation;
(h) The date of the investment;

(i) A due diligence file on the businéss for iﬁspection, upon' request;

(j) Copies of any prospectus or offering material used in connection with the sale of
securities by the business to the CAPCO;
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(k) A summary listing all investments made in qualified businesses as of the end of each
calendar year.

(1) The number of jobs created each calendar year by the qualified business.

- (6) Organizational documents of the CAPCO, and any amendments to these documents,
as are applicable, based upon the type of organizational structure. These documents shall include
the following, as applicable:

(a) Articles of incorporation;

(b) Articles of organization;

(c) Certificate of limited partnership;

(d) Partnership agreement;

(e) Operating agreement;

(f) Bylaws; and

(2) Evidence of registration with the department of financial institutions.

(7) Records relating to the certified capital of the CAPCO which is not invested in
qualified businesses.

(8) Records relating to all distributions by the CAPCO which includes each of the
following:

(a) The date of the> distribution;

(b) The amount of the distribution;

(c) To whom the distribution was paid;
(d) The purpose of the distribution;

; (e) A statement describing how each distribution is permitted under s. 560.36, Stats.and s.
Comm 111.08.

(9) Financial records, prepared in accordance with GAAP, which include each of the
following:

(2) A journal or journals, including cash receipts and disbursements records, and any
other records of original entry forming the basis of entries in any ledger;

(b) General and auxiliary, or other comparable records; reflecting asset, liability, reserve,
capital, and income and expense accounts;
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(c) All bills or statements, or copies thereof; paid and unpaid, relating to the business of
the CAPCO.

(10) Records required by this section shall be preserved for a period of not less than 10
years while effectively certified with the department, nor for less than 5 years after
decertification as a CAPCO at the office located in this state.

Comm 111.10 Compliance reviews; decertification; disqualification.

(1) ANNUAL COMPLIANCE REVIEW. The department shall conduct an annual
review of each CAPCO to determine if the CAPCO is complying with the requirements of this
chapter and ss. 560.30 to 560.38, Stats., to advise the CAPCO regarding the status of its
investments as qualified investments and to ensure that no investment has been made in violation

# Of this chapter. The cost of the annual review shall be paid by each CAPCO according to a
g reasonable fee schedule adopted by the department.

(2) DISQUALIFICATION. Any material violation of s. 560.34 (1m), Stats., is a ground
for disqualification of the noncomplying investment pool. If the department determines that the
CAPCO is not in compliance with s. 560.34 (1m), Stats. and s.Comm 111.06 (2), with respect to
an investment pool, the department shall send a written notice to the CAPCO that the CAPCO
may be subject to decertification 120 days from the date on which the notice was mailed, unless
the CAPCO brings itself into full compliance with s. 560.34(1m), Stats., and s. Comm 111.06 (2)
by such date. Ifat the end of the 120-day period, the CAPCO is not in full compliance with s.

- 560.34(1m), Stats., and s. Comm 111.06 (2), the department shall send a notice to the CAPCO
and the commissioner of insurance stating that the CAPCO has been decertified.

(3) DECERTIFICATION OF A CERTIFIED CAPITAL COMPANY.

(2) Any material violation of's. 560.34 (1m),(2), (3) or (4), or s. 560.35 (1), (2), (3) or (4),
Stats., is a ground for decertification of the noncomplying CAPCO. If the department
determines that the CAPCO is not in compliance with s. 560.34 (1m), (2), (3) or (4), or s. 560.35
(1), 2), (3) or (4),Stats., the department shall send a written notice to the CAPCO that the
CAPCO may be subject to decertification 120 days from the date on which the notice was
mailed, unless the CAPCO brings itself into full compliance with ss. 560.34(1m), (2), (3) or (4)
and 560.35 (1), (2), (3) and (4), Stats. by such date. If at the end of the 120-day period, the
CAPCO is not in full compliance with ss. 560.34(1m), (2), (3) or (4) and 560.35 (1), (2), (3) and
(4), Stats., the department shall send a notice to the CAPCO and the commissioner of insurance
stating that the CAPCO has been decertified.

(b) The department may also decertify a CAPCO if the department deterrmnes that the
applicant, or any principal or director of the CAPCO, has:

1. Violated any material provision of this chapter;
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2. Made a material misrepresentation or false statement or concealed any essential or
material fact from any person during the application process or with respect to information and
reports required of CAPCOs under this section;

3. Been convicted of, or entered a plea of guilty or nolo contendere to, a crime under the
laws of this state or any other state or the United States or any other country or government,
involving a fraudulent act in connection with the operation of a CAPCO, or in connection with
the performance of fiduciary duties in another capacity; or

4. Been adjudicated liable in a civil action on grounds of fraud, breach of fiduciary trust,
embezzlement, misrepresentation, or deceit.

5. Fails to maintain the requirements of s. Comm 111.03(2) (a), (c), (d), and (g).

(c) If the department determines that the CAPCO has committed any of the item in par.
' (b), the department shall send a written notice to the CAPCO that the CAPCO may be subject to
decertification in 120 days from the date on which the notice was mailed, unless the CAPCO
brings itself into full compliance. If at the end of the 120-day period the CAPCO is not in
compliance, the department shall send a notice to the CAPCO and the commissioner of insurance
stating that the CAPCO has been decertified.

(4) VOLUNTARY DECERTIFICATION.

(@) A CAPCO may voluntary decertify itself as a CAPCO if any of the following
conditions are met:

1. It has been at least 10 years since the last certified capital investment was made in the
certified capital company.

2. The CAPCO has placed in qualified investments an amount equal to 100% of the
certified capital investment in the CAPCO. '

(b) A CAPCO wishing to decertify itself under this subsection shall send a notice to the
department certifying that it is eligible for decertification under par. (a). The decertification is
effective on the date that the notice under this paragraph is received by the department.

(5) EFFECT OF DECERTIFICATION. Decertification of a CAPCO or disqualification
of an investment pool has the effects specified in s. 76.635 (4), Stats.

(6) NOTICES TO CERTIFIED INVESTORS. The department shall notify a certified
investor when the CAPCO tax credit arising from a certified investment is no longer subject to
recapture and forfeiture under s. 76.635 (4), Stats.

(END)
******************************************************************************
Pursuant to s. 227.22 (2), Stats., these rules shall take effect on the first day of the month

following publication in the Wisconsin Administrative Register.
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201 West Washington Avenue
P.O. Box 7970
Madison, Wisconsin 53707

\v (608) 266-1018
’ scon s’ n Tommy G. Thompson, Governor

Department of Commerce Brenda J. Blanchard, Secretary

I

November 9, 1999

Gary Pouison Douglas LaFollette
Assistant Revisor of Statutes , Secretary of State

Suite 800 10th Floor

131 West Wilson Street 30 West Mifflin Street
Madison, Wisconsin 53703-3233 Madison, Wisconsin 53703

i

Dear Messrs. Poulson and LaFollette:

TRANSMITTAL OF RULE ADOPTION

CLEARINGHOUSE RULE NO.:  99-089

RULENO.: Comm 111

RELATING TO:  Certified Capital Companies

Pursuant to section 227.20, Stats., agencies are required to file a certified copy of every rule adopted by the agency
with the offices of the Secretary of State and the Revisor of Statutes.

At this time, the following material is being submitted to you:
1. Order of Adoption.
2. - Rules Certificate Form.

3. Rules in Final Draft Form.

Pursuant to section 227.114, Stats., a summary of the final regulatory flexibility analysis is also included.

Res ubmitted,

WD~

«««««

Brenda J. Blanchard
Secretary
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