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ORDER OF THE STATE PUBLIC DEFENDER BOARD 

Pursuant to authority vested in the State Public Defender Board by Chapter 

977, Wis. Stats., the State Public Defender Board hereby adopts rules as follows: 

Chapter SPD l-Certification 

Chapter SPD 2-Assignment Procedure 

Chapter SPD 3-Indigency Criteria 

Chapter SPD 4-Private Attorney Payment 

A copy of the above rules is attached. 

The rules contained herein shall take effeet pursuant to authority granted 

by Chapter 227, Wis. Stats. 

Dated: _""7'(j.~~~_'3.....:.,_, '_1_~_ 



Chapter SPD 1 

CERTIFICATION 

SPD 1.01 Annual review. (1) Each December the state public defender shall 

contaet every active member of the state ber of Wisconsin and Inform each 

attorney of the procedure for app1ying for certiflcation under the provislons of s. 

977.08. Such attorneys may be requlred to respand within 30 days. Publicatfon of a 

notice in a publicationof the state bar of Wisconsin may constitute such notlee. 

(2) Each December the state public defender shall contact every attorney 

certified under s. 977.08, and ascertain which attorneys have dled, leet the state, 

no longer engage in active practice, or no longer desire to remain on the certified 

lists. Such attorneys shaIl be removed from the certified lists. 

(3) Each December every attorney certified under s. 977.08 shall submlt to 

the state public defender the hours of approved continuing legal educatlon 

completed and the titles of all such programs as required by SPD 1.04(4) of these 

rules. 

SPD 1.02 Certincation of newl~ admitted attorneys. The state public defender 

shall provide the Wisconsin supreme court and the state bar of Wisconsln WiCl 

materials to insure that every person admitted to the state bar aftel' January 1, 

1978, is provided with information for applying for certification un der s. 977.08. 

Every pel'son admitted to the state bar of Wisconsln may submit such certification 

application within 30 days of admission to the baI'. 
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SPD 1.03 Certifieation ilpplieation. The state public defender shall pr epa re an 

applleation to be eompleted by attorneys seeking eertifieation as provided in s. 

977.08(3). 

SPD 1.04 Certitieation criteria. (1) An attorney shall be eertified in the following 

eategories if he or she meets the following eriteria: 

(a) Misdemeano!j, chapters 48, g" and 55 representationl conditions of 

eoneinement i appeal, and erobation and Q,arole revocation cases. 

(i) The attorney has l'equested certificationj 

(ii) The attorney hes graduated from law sehool and is admitted to the state 

bar of Wisconsini and 

(iii) The attorney hes eompleted the eontinuing legal edueation requirements 

as provided in sub. (4). 

(b) Felony cases. 

(l) The attorney has requested certification; 

(ii) The attorney has graduated from law school and is admitted to the state 

bar of Wisconsini 

(iii) The attorney has completed the continuing legal education requirements 

as provided in sub. (4); and 

(iv) Either 

1. Has serv ed one year as a prosecutorj 

2. Hes serv ed one yeer as a public defender; 

3. Has represented five defendants in misdemeanor cases; or 

4. Has represented two defendants in felony cases. 

(2) A ttorneys ernployed by the state public defender shall meet the same 

criteria as certitied privete attorneys. 
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(3) Exclusions. (a) No attorney may be excluded from certification based 

upon the comments of the district attorney, jUdge, or county bar president; 

however, an attorney may be excluded by the state public defender on the following 

grounds: 

(i) The attorney is disbarred, suspended, or has surrendered his license to 

practice law in this state; 

(ii) The attorney fails to meet the continuing legal education requirements 

set forth in sub. (4); or 

(iii) The attorney faiIs to meet the experience criteria set for th hereino 

(b) The state public defender may exclude from a certified list any attorney 

barred by statute from engaging in criminal representation. 

(e) Any attorney who is excluded from the certifieation list by virtue of the 

exclusions set forth herein above sh all be placed on the approprlate eerUfieation 

list within 30 days after a submission of a written notiflcation to the state public 

defender that the attorney is no longer excluded, provided further that such 

attorney had previously submitted a timelyand properly prepared certifieaUon 

application. 

(4) Continuing legal edueation. Commencing January I, 1979, any attorney 

certified under these rules shall eomplete seven hours of eontinulng legal edueatlon 

each calendar year in courses approved by the executive board of the criminal law 

seetion of the state bar of Wisconsin. 

SPD 1.05 Appeal of eertifieation deeisions. (1) The state public defender shall send 

each attorney who has submitted a eertifieation applieation the final eerUfied list 

for ea ch eounty in whieh the attorney has applied. 
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Upon request by that attorney, the state public defender shall inform the 

attorney excluded from a participating list of the reasons for the exclusion from a 

particular list and the manner by which he may appeal the decision or reapply for 

recertification. 

(2) Any attorney may appeal the state public defender's certification decision 

by maillng a letter of appeal to the state public defender within 30 days of the 

notice of exclusion. The aggrieved attorney shall state in such letter the 

certlfication from which he or she has been excluded. Such letter may also state 

the reasons the attorney believes such exclusion was improper. 

(3) Upon receipt of such appeal letter, the state public defender shall place 

the matter on the agenda of the next state public defender board meeting unIess 

such meeting is less than 10 days from the receipt of the appeal letter, in which 

case the matter may be scheduled for the following meeting. The state public 

defender shall, at least 10 days prlor to hearing, inform the aggrieved attorney of 

the time and place of the board meeting at which the appeal will be considered. 

(4) The state public derender shall transmit to the board and the aggrieved 

attorney all material relied upon in reaching the certification decision, including 

the certification appllcation and all written comments received under s. 977.08(3). 

(5) The aggrieved attorney may request that the state public defender 

reproduce and submit to the board such reasonable material as the attorney deems 

relevant to the appeal. The hearing before the board shaJl be considered a "class 3" 

proceeding and is governed by ss. 227.07 to 227.09. 

(6) The state public defender board may deliberate the matter in executive 

sesslon pursuant to the provisions of s. 19.85(1)(a). The board shall issue a written 

declsion either affirming, reversing, 01' in some way modifying the certification 

decision of the state public defender. Such written decision shall be mailed to the 



- 5 -

aggrieved attorney within five days of the board meeting and sh all be signed by an 

officer of the board. 

(7) The board's written decision shall constitute findings of fact and 

conclusions of law within the meaning of s. 227.10. 

SPD 1.07 Voluntary removal. Any attorney may request to be removed from any 

certified list for a specified period of time, and the state public derender sha11 

remove such attorney for the period specified and sh all then return the attorney to 

the list without further application. 

SPD 1.08 Access to files. (1) The state public defender sha11 not disclose to any 

person except the subject, any comments made by any jUdge, district attorney, or 

county bar president in accordance with s. 977.08(3), unIess ordered to do so by the 

public defender board or a court. 

(2) Only certiried !ists, board proceedings and decisions under these rules 

shall be considered public documents and open to public inspection. 
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Chapter SPD 2 

ASSIGNMENT PROCEDURE 

SPD 2.01 Definltlons. (1) "Emergency assignment" means any situation in which 

counseI Is required on a legal holiday, Saturday, or Sunday, between 5:00 p.m. and 

7:30 a.m., or on less than one hour's notice. 

(2) "Regular assignment" means any situation in which counsel is required 

other than under (1). 

(3) "BUnd draw" sha11 meen e procedure such that the person assigning the 

case does not know in advance whether the case will be assigned to a staff attorney 

or to a private attorney. It sha11 consist of a tab system for each county 

proportlonately reflectlng the percentage ratio assigned to that county by the 

board un der s. 977.02(6). No system for each county sha11 contain more tabs than 

the immediate preceding yearts indigent caseload. 

(4) "Board" means the state public defender board. 

SPD 2.02 Emergency assignment procedure. (1) In any emergency situation the 

representative of the state public defender sha11 assign the attorney who is located 

the nearest to where counsel is required and who is available to provide 

representation, whether such attorney is a staff public defender or private 

attorney. 

(2) UnIess the lnterests of justice require otherwise, the person shall be 

provided regular counsel under SPD 2.03 and the attorney who provides emergency 

representatlon need not continue on the case and need not be permanently assigned. 
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(3) If it subsequently appears that the person afforded emergency 

representation is not entitled to publicly compensated counsel, that person shall be 

required to compensate the state public defender for such services at the hourly 

rate established by the board for that county. 

SPD 2.03 Regular assignment procedure. (1) As soon as it is brought to the 

attention of a representative of the office of the state public defender that a 

person who claims or appears to be indigent is entitled to and/or hes requested 

counseI, a person designated by the state public defender shall contact that person 

for the sole purpose of assisting that person in completing the indigency 

questionnaire, and a staff or designated attorney will determine whether that 

person is entitled to publicly compensated counsel under the criteria established by 

Chapter SPD 3. 

(2) If the person is eligible for publicly compensated counsel, a representa

tive of the state public defender shall determine by blind draw as to whether the 

case is to be assigned to a staft attorney or local private counsel. 

(3) If the eas e is to be assigned to a staff attorney, a representative of the 

state public defender sh all notify the supervising attorney in the appropriate office 

of the state pUblic defender who shall designate a certain attorney to represent 

that person. 

(4) If the case is to be assigned to 10caI private counseI, a representative of 

the state public defender shall immediately contact the attorney whose name 

appears on the top of the appropriate certifieation list and asslgn that attorney to 

represent that person. If that attorney cannot accept the assignment, the next 

attorney on the list shall be contaeted and the first attorney's name sh all be plaeed 

on the bottom of the list as required by 8. 977.08(3)(c). If the attorney accepts the 

assignment, that attorney's name shall be plaeed on the bot tom of the list. 
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SPD 2.04 Person's right to refuse specinc attorney. (1) A person may request that 

the attorney assigned to represent him or her be discharged and that another 

attorney be assigned, and the state pUblic defender shall honor such request, 

provided: 

(a) It is the only such request made by the person in that case; and, 

(b) Such change in counsel will not del ay the disposition of the case or 

otherwise be contrary to the interests of justice. 

(2) In the event the court or public defender authorizes an attorney to 

withdraw as counsel, the state public defender sh all assign the attorney who next 

appears on the top of the appropriate certification list and place the original 

attorney's name on the top of that list. In the event the attorney discharged is a 

statf public defender, another staff public defender shall be assigned the case. 

SPD 2.05 Conflict cases. The state public defender shall not represent more than 

one person at trial charged in the same case or any client whose interests conflict 

with any other client. Such cases sh all be asslgned to private local counsel and 

compensated as part of the private bar percentage as determined by s. 977.02(6). 

SPD 2.06 Counties in which private counsel may be certified. A ttorneys may be 

cerUtled only in those counties in which they reside or maintain their principal 

offiee, provided, however, in counties in which there are less than five attorneys on 

any certification list, those attorneys residing or maintaining their principal offi ee 

in one or more adjacent counties may also be certified for that county. In cases of 

conflict, attorneys certified in adjolning counties may be appointed. 
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SPD 2.07 Public representation after case com menced Q.y retained counsel. (1) If 

it is necessary for a person to obtain publicly compensated counsel after having 

retained counsel because of the lack of sufficient funds, the attorney who wes 

originally retained may be assigned and publicly compensated if: 

(a) The court finds that the interests or administration of justice will be 

severely damaged by a change in counsel; or 

(b) The retained attorney is cerUfied to provide such representation; and, 

1. It appears that the attorney had a reasonable expectatlon of 

receiving his or her entire fee when he or she was retained; 

2. Such necessity for publicly compensating this retained counsel 

has occurred no more than once in the preceding 12 months; and, 

3. The client and attorncy consent. 

(2) Such case shall be computed as part of the private bar percentage estab

lished under s. 977.02(6). 

(3) Under no circumstances shall the state public defender compensate 

counsel for services rendered prior to the effective date of assignment by the state 

public defender. 

(4) In the event a representative of the state public defender is appointed as 

counsel, such case shall be computed as part of the state public defender 

percentage established under s. 977.02(6). 

SPD 2.08 Court's right to review indigency determination. (1) Any person 

determined by the state public defender not to be eligible for publicly compensated 

counsel may request that the court having jurisdiction over the case review the 

state public defender's indigency determination. 
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(2) Altar affording the defendant and a staff attorney of the state public 

delender the opportunity to be heard, such court mayorder the state pUblic 

delender to provide representatfon, and the state pUblic defender shall assign 

counsel. 

(3) Such court-ordered representation shall not preclude a finding of parti al 

indigency and the requlrement that the person make partial payment to the state 

public delender. 

SPD 2.09 Special ~ Q.f representation. In the following types of cases private 

loe al counsel may be assigned from the indicated certification !ists: 

(1) Probatfon, parole, or juvenile aitereare revocation cases - from the 

certiried list relating to the original ottense. 

(2) Extradltion cases - from felony certiilcation list. 

(3) Habeas corpus cases (prior to conviction) - from cel'tified list relating to 

the orlginal ottense. 

(4) Habeas corpus cases (after conviction) - from appellate certification 

list. 

(5) Post-Conviction motion cases - from appellate certification list. 

(6) Civil or criminal contempt cases - from misdemeanor or felony certifi

catlon list. 

(7) Extraordinary remedy cases - from felony OI' appellate eertifieation list, 

dependlng on nature of case. 

(8) Mental reexamination cases - from civil commitment certification list. 
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SPD 2.10 Written notice of assignment. (1) As soon as a regular assigoment of 

eounsel is made, the representative of the state public defender shall provide the 

elerk of eourt having jurisdietion over that ease, in writing, the name, address, and 

telephone number of the attorney providing representation. 

(2) In cases assigned to loeal private eounsel, the representative of the state 

public defender shall send that attorney written confirmation of the assignment 

showing: 

(a) The effeetive date of the assignment; 

(b) The type of ease, ineluding the eourt and ease number (lf known); 

(e) The elient's full name, address, and present loeation; 

(d) Information regarding eompensation as provided in Chapter SPD 4 of 

these rules. 

SPD 2.ll Appellate representation. (1) Appellate representation sh all be eon

sidered a separate ease and reassigned under SPD 2.03 of these rules. 

(2) The state public defender shall asslgn to lndependent private eounsel any 

ease in whieh a staff attorney of the state public defenderts offiee provided trial 

representation and it is arguable that the client was not afforded effeetive repre

sentation. 

SPD 2.12 Investigative and expert serviees for private attorneys. (1) The state 

public defender shall make available to private attorneys assigned under these 

provisions the serviees of staff investigators. In the event a staff investigator is 

not available or is providing serviees in a eonflieting ease, the state public defender 
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shall authorize the prfvate attorney to retain such fnvestigatory services as may 

reasonably be required, and such investigator shalI be compensated by the state 

public delender. 

(2) If a private attorney assigned under these provisions finds it necessary to 

retain expert assistance who will not be compensated by a court, the attorney shalI 

apply to the state public delender for permissfon to retain such expert assistance. 

The state public delender sh all approve such request unIess the state public 

derender and the ehairperson of the board or a board member designated by the 

ehafrperson find that such request or the anticipated lee is unreasonable. The state 

public delendant shall eompensate the assistanee approved under this provision. 



CERTIFICATE 

STATE OF WISCONSIN ) 
) SS 

STATE PUBLIC DEFENDER BOARD ) 

TO ALL TO WHOM THESE PRESENTS SHALL COME, GREETINGS: 

I, Howard B. Eisenberg, State Public Defender, and custodian of the official 

records of said Board do hereby certify that the annexed rules relating to Chapter 

SPD 3, Indigency Criteria, were duly approved and adopted by this Board on June 

22, 1978. 

I further certify that said copy has been compared by me with the original on 

file with this Board, and that the same is a true copy thereof, and of the whole of 

such original. 

IN TESTIMONY WHEREOF, I have 
hereunto set my hand at 340 West 
Washington Avenue, in the City of 
Madison, this 6th day of July, 1978. 

~~/,. .'" 
HOW A:"'"::R=""'D=-"'=B,-. -=E=IS=E=N=B=E=R:-::G::----\:-"!-y~r~#~~--



- 16 -

Chapter SPD 4 

PRIVATE ATTORNEY PAYMENT 

SPD 4.01 Billing form. At the time a private attorney is assigned a case by the 

state public defender pursuant to SPD 2.03, the state public defender shall furnish 

the attorney with a billing form to be submitted when the case is concluded. The 

form shall include an itemized listing of the service provided and the expenses 

lncurred. 

SPD 4.02 Submission of bill. At the conclusion of the case, the private attorney 

shall submit the billing form to the Madison office of the state public defender for 

payment of legal services and expenses according to the hourly rate established by 

the board. The state public defender sh all promptly review the bill as required by 

s. 977.08(4) and promptly authorize payment. 

SPD 4.03 Appeal. (1) Any attorney may appeal the state public defenderts 

reduction of any submitted bill by mailing a letter of appeal to the state public 

defender within 30 days of receipt of the reduced payment. During the pendency of 

the appeal the attorney may negotiate the check for the reduced payment without 

waiver of the right to appeal. 

(2) Upon receipt of such appeal letter, the state public defender shall place 

the matter on the agenda of the next state public defender board meeting unIess 

such meeting is less than 10 days from the receipt of the appeal letter, in which 

case the matter may be scheduled for the following meeting. The state public 
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defender shall, at least 10 days prior to hearing, inform the aggrieved attorney of 

the time and place of the board meeting at which the appeal will be considered. 

(3) The aggrieved attorney may request that the state public defender 

reproduce and submit to the board such reasonable material as the attorney dee ms 

relevant to the appeal. The hearing before the board shall be considered a "class 3" 

proceeding and is governed by ss. 227.07 to 227.09. 

(4) The state public defender board may deliberate the matter in executive 

session pursuant to the provisions of s. 19.85(1)(a). The board shall issue a wrltten 

decision either affirming or in some way modifying the decision of the state public 

defender. Such written decision sh all be mailed to the aggrieved attorney within 

five days of the board meeting and shall be signed by an offieer of the board. 

(5) The board's written decision shall constitute findings of fact and 

conelusions of law within the meaning of s. 227.10. 

(6) In the event the board increases the amount to be paid to the attorney, 

the state public defender shall immediately authorize such payment and request 

that the state treasurer issue such payment as soon as possible. 



., 

CERTIFICATE 

STATE OF WISCONSIN ) 
) SS 

STATE PUBLIC DEFENDER BOARD ) 

TO ALL TO WHOM THESE PRESENTS SHALL COME, OREETINOS: 

I, Howard B. Eisenberg, State Public Defender, and custodian of the official 

records of said Board do hereby certify that the annexed rules relating to Chapter 

SPD 4, Private Attorney Payment, were duly approved and adopted by this Board on 

June 22, 1978. 

I further certify that said copy has been compared by me with the original on 

file with this Board, and that the same is a true copy thereof, and of the whole of 

such original. 

IN TESTIMONY WHEREOF, I have 
hereunto set my hand at 340 West 
Washington Avenue, in the City of 
Madison, this 6th day of July, 1978. 

HOWARD B. EISENBERO 



- 13 -

Chapter SPD 3 

INDIGENCY CRITERIA 

SPD 3.01 General rule. A person shall be eligible for the assignment of publicly 

compensated counsel if the anticipated eost of retaining counsel exeeeds the 

person's available assets. 

SPD 3.02 Cost of retained eounsel. (1) The "antieipated eost of retaining counsel," -- - --------.:. 

whieh shall eonstitute attOl'neys fe es only, shall be determined by this schedule: 

In counties In counties 
in whkh in whkh 

hourly rate is hourly rate is 
~40 or more less than ~40 

1st or 2nd degree murder $3500 $3000 
Other armed felony 2200 1800 
Drug re1ated fe10ny 1600 1200 
Other felony 1600 1200 

Traffk misdemeanor 400 300 
Other misdemeanor 500 400 
Juvenile 500 400 

Civil commitment 565 450 

Appeal to court of appea1s 2000 1500 

(2) Beginning in July, 1979, and every July thereafter, the state public 

defender shall survey the attorneys eertified under s. 977.08, and the board may 

revise the sehedule of the "anticipated eost of retaining eounsel." 

SPD 3.03 Computation of available assets. (1) A person's "available assets" shall 

be determined by adding together: 

(a) The person's liquid assets as defined in s. 977.07(2); 
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(b) The amount whieh eould be ralsed by a loan on the person's non-liquid 

assets as provided in s. 977.07(2), whieh, uniess otherwise apparent, shall be 

computed as one-fourth the person's equity in such property; and, 

(e) The amount of ineome or other money the person antieipates reeeiving 

during the pendency of the ease, and subtraeting from that sum the amount 

required to provide the neees8ities of life for that person and those dependent on 

that person, during the pendeney of the ease. 

(2) The "amount required to provide the neeessities of life, means 150% of 

the standards speeified in s. 49.19(11)(a)l, pius other speeified, emergeney, or 

essential costs and the eost of posting bond to obtain release. 

(3) The state public defender shall annually review the indigency standards 

speeified hereln and revise those standards as required. 

(4) For the purposes of this section felony and appellate cases are pending for 

eight months, all other cases for four months. 

SPD 3.035 Consideration of need for expert services. (l) If it appears probable at 

the time the indigency determination is made that it will be neeessary to retain 

expert assistanee in a case, the anticipated cost of retaining such assistance shall 

be added to the "anticipated cost of retaining counsel" under SPD 3.02. 

(2) IC a person has retained counsel, but subsequently finds that he or she 

laeks suUicient assets to both retain counsel and the necessal'y assistanee: 

(a) That person may apply for public representation after eommeneement of 

the ease under SPD 2.07; or 
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(b) That person and the retained counsel may apply to the state pUblic 

defender for compensation for such assistance, provided, however, that: 

I. The person gives a sworn statement under SPD 3.05; and 

2. The need and cost of such assistance is approved under SPD 

2.12(2). 

SPD 3.04 PartiaI payment. (1) If the person has insufflcient assets to retain 

counsel, the state public defender shall provide counsel under s. 977.08, and may 

require the person to make payments to the state in partlal payment of legal fees, 

provided however, that such payments shall not exceed the actual value of the lagal 

services provided as determined by the rate set by the state public defender board. 

Such payment agreement shall be in writing in conformity to s. 977.07(7). 

(2) If a person is confined to an institutlon and is not required to pay for the 

necessities of life, that person shall be required to remit all assets over $200 in 

partial payment of legal fees. 

(3) The state public defender may reduce the payments for legal fees under 

this section if it appears, by sworn statement of the person, that the person's 

finaneial status has suffidently changed to warrant reduction in the payments or 

that the interests of justice require such reductlon. 

SPD 3.05 Sworn statement. All persons provided with publlcly cornpensated 

eounsel shall be required to give a sworn statement of their assets, 11 ablli tl es, and 

expenses. Such statement shall be a public document. 


