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APPENDIX

Note: HSS 302.01. HSS 302.01 requires that each newly arrived resident at a correctional
institution participate in the A& E process. The rule applies to all correctional residents
except those whe have recently been evaluated in the A& E process. (Those individuals
undergo a similar review through the program review procedure. See HSS 302,17-302.18).
If an offender is sentenced or commitied ta an institution which does not have an estab-
lished A & E Program, the offender usually will be transferred to an institution which has
one, fo complete A & E. Those who are not se transferred will have undergone A& E in the
community.

Most of the residents who go through the A&E process have been sentenced recently
under the criminal code. A few are people committed to the department under the Sex
Crimes Act who have been transferred to a correctional institution, (s. 976,08 (1), Stats.)

Others required to go through A & E are people whose parole, mandatory release, or proba-
tion was revoked. Because there is sometimes a substantial change in the needs of these
people since their status was last reviewed, it is required that they go through the A&E
process. The elements of the A&E process are fully described in chapter HSS 302,

For helpful discussions of the elements of the classification process, see American Correc-
tional Association, Manual of Correctional Standards (Third ed., 1966) ; National Advisory
Commission on Criminal Justice Standards and Goals, Corrections (1973); Krantz, et, al.
Meodel Rules and Regulations on Prisoners' Rights And Responsibilities (1973) (hereinalter
“Klantz, et. al. Model Rules."); American Bar Association; Tentative Draft of Standards
Relating to the Legal Status of Prisoners (1977) (hereinafter “American Bar Association);
Commission on Accreditation For Corrections, Manual of Standards for Adult Correctional
Institutions (1977} (hereinafter “ACA Accreditation Standards”).

Note: HSS 302.02. Among tho objectives of the correctional systemn are protection of the
public through appropriate correctional supervision and the reassimilation of the offender
into the community. These require an assessment of the offender’s needs and objectives,
assigniment to an appropriate institution and program, motivation of the offender, and
periodic review of the offender’s progress. The A & E process is the initial effort to orient,
classify and assign offenders in the Wisconsin correctional aystem, Tts purposes are stated
in HSS 302.02,

‘The American Correctional Association said the following about classification, & signifi-
cant part of A&F.

Classification . . . contributes to a smoothly, efficiently operated correctional program by
the pooling of all relevant information concerning the offender, by devising a program for
the individual based upon that inforination, and by keeping that program realistically in
line with the individual's requirements. It furnishes an orderly method to the institution
administrator by which the varied needs and requirements of each inmate may be followed
through from commitment to discharge. Through its diegnostic and coordinating func-
tions, classification not only contributes Lo the objective of rehabilitation, but also to
custody, discipline, work assignments, officer and inmate morale and the effective use of
training oppettiunities. Through the data it develops, it assists in long-range planning and
davelopinent, both in the correctional system as a whole and in the individual institutions,
Handbook on Classification in Correctional Institutions, American Correctional Associa-
tion, New York, 1947, p. 10.

At present, A & E consists of a review of pertinent records, extensive individual conferences
with the resident, a medical examination, psychological testing, testing for vocational apti-
tude and interest, and group conferences designed to provide tho resident with information
about the resources and requirements of the correctional system. A&F is conducted by
specialized staff members who report te the bureau of institutions except at Fox Lake and
‘Taycheedah where reguliar staff are utilized. These rules permit transferzing residents from
institutions which do not have established A&E programs to institutions which do. HSS
302,14 (3). .

If the A & E process is centralized in the Wizconsin system, it s likely that specialized staff
will conduct A& E for all residents. No effort i3 made to identify the particular tests to be
administered, since it is thought that this is best left to correctional staff and because re-
sources ate not available to permit uniform testing at all institutions. Thiz rule and other

Register, August, 1979, No. 284
Corrections




18 WISCONSIN ADMINISTRATIVE CODE

Appendix

rules in this chapter substantially fulfill the requirement of ACA Adeccreditation Standards
4366,

Note: HSS 302.03. Typically, the A & E process takes 4 weeks, Six weoks is set as the limit on
the process to insure that it is done in a timely fashion, and to take into account that delay
in the process is sometimes inevitable. While the appropriate duration of A& E has seldom
been addressed by scholara or professional groups, 30 days is thought to be appropriate.
See, e.g., American Bar Association, supra, Standard 8.5., ACA Accreditation Standards
4384.

Subsection (2) gives the authority to delay the starting time of the A&E process, "Un-
ustal circumstances” may include a resident being committed to a mental health inatitution;
when a work stoppage by employes makes the usual functioning of the institution inpossible;
or when a disturbance, emergency or natural disaster requires a suspensfon of normal rou-
tine.

Note: HSS 302,04, HSS 302.04 (1) provides that residents in the A&E process may be
separated from the general population. The rule is designed to prevent the spread of
communicable diseases, and to protect the particularly vulnerable. Given the large num-
baers of people who enter institutions, it is important to insure that any who pose a threat to
tha health of others because they are carriers of disease be isclated until the danger is over,

‘The aecond reason for separation set out in HSS 302.04 () may not be so apparent. Most
newly convicted offenders sentenced to prison go to a maximum security institution. There,
they may live among people who are stronger and more sophisticated. Such people may
victimize the weak and unsophisticated. It Is important for the authority to exist to separate
the new arrivals, until they can be transferred to institutions that can take their needs into
account. Such separation is not punitive and i3 not intended to include the loss of any
privileges, For a general discussion of the importance of such segregation, see Krantz, et. al.
Model Rules, supra at 82-85. See also, ACA Accreditation Standards 4360,

Subsection (2) gives the A& E director and security director the authority to screen res-
idents at the beginning of A& K, It is intended that the authority in this rule be exercised
only if A& K is centralized at one institution, "The superintendent may order separation and
restriction on movement based on the recommendation of the A & E director and security
director. The resources are not presently available to do such screening. However, if the A& E
process is centralized at one institution, it will be desirable to systematically screen residents
at the beginning of A & E. This is so because of the large numbers of residents who will be in
the A & E process at one time and because these people will have varying security needs. This
subsection will permit adequate supervision of those who require it, while not unnecessarily
restricting those who can move about more freely. It is not intended that the privileges of any
residents be suspended by this rule, nor that decisions made for the duration of A&E be
determinative of the security classification and program assignment made at the end of
A &E, Rather, the purpose of HSS 302.04 (2} is to permit systematic initial screening to
insure that the A&E process is conducted in a secure manner.

Note: HSS 302,05, HSS 302.05 and 302.06 indicate the minimal requirements for orientation
of new residents,

The purposes of orientation are atated in subsection (1). A resident’s first weeks in a
correctional institution can be critical in forming attitudes and in motivating residents.

The American Correctional Association has Indicated:

No time may be more important to the prisoner in determining his later attitudes and
patterns of behavior than when he entera the institution. Few prisoners bring with them
any Teality-based understanding of the correctional program or any real hope of profiting
from this experience. Most have etroneous preconceptions gained from other prisoners
while in jail awaiting trial and commitment . . .

American Correctional Association,
Manual of Correctional Standards
(Third ed. 1866), p. 436.

1t is essontial that orientation and A& E begin the correctional process in a positive man-
ner, This means that residents must be acquainted with appropriate correctional and per-
sonal objectives; they must understand the desire of the staff to help achieve them; and they
must be motivated to become involved in the correctional process conatructively. These
purposes, of course, cannot be achieved in a short period of time. Rather it takes demon-
atrated commitment to themn that changea attitudes and motivates offenders, Orientation is
the appropriate place to begin to achieve these goals.
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For a resident to make the most beneficial use of the corrections system, he or she must
know the opportunities and institutions in the system. The resident cannot be meaningfully
involved in A & E or classification unless this information is available, along with the criteria
used in classification. Subsections {2} (a), (b}, (¢} and {(g) provide for communication of
this information to residents,

Sub. (2) (d) requires an explanation of the dates to which residents attach importance.
While the actual dates for each resident are provided pursuant to HSS 302.21 (2), it is also
important to explain how these dates are determined to enable the resident to check them.

SBub, (2) (e} and (f} require that the parole and MAP criteria and precedure be explained.
Residents are quite naturally interested in release and often have miscenceptions ahout the
process and criteria. An explanation is helpful in clarifying these matters.

Sub. (2} (h) and {i) are designed to provide information about available resources in the
system. Again, utilization requires information. Legal services are singled out because res-
idents are often quite concerned ahout their availabilty. It is important if access to courts is
to be effectuated, that residents be aware of the assistance available to them.

* No mention is made in the rule about available medical services. This iz because responsi-
bility for medical and dental services for residents was placed in the division of health in the
1977 reorganization of the department of health and social services. It is antcipated that the
availability of medical services will be addressed in a departmental rule.

Sub. (2) (§) provides that information about review of confinement be available to res-
idents. fn Wisconsin, the defendent’s trial attorney is required to inform the cltient of what
may be done to secure review of a conviction. Typically, a court clerk will aiso read the
information to the offender at sentencing, Whitmore V. State, 56 Wis. 2d 706, 203 N.W. 2d
56 (1973). Unfortunately, the information is often communicated when the individual is
preoccupied, having just been sentenced, or too hurriedly. To enable residents to exercise
their appellate rights, it is required that the necessary information be given residents during
orientation, See American Bar Association, supra, Standard 3.5.

At present, each resident is accorded the opportunity to be interviewed individually by a
law student under the supervision of a lawyer as part of the Legal Assistance to Institutional-
ized Persons Program at the University of Wisconsin Law School. This typically occurs
during A&E. At these interviews, residents are provided with information about possible
legal concerns in an informal interview that is conducive to identifying their problems and
answering any questions they may have about any legal concern. A dialogue between law
student and the resident is effective because it provides the resident and student lawyer with
an oppeortunity in an informal setting to identify matters that may interfers with adjustment
to the institution and with ultimate reassimilation into the community. This satisfies the
requirements of HSS 302.05 ¢2) (D) and (j). See Krantz, et. al., Model Rules, at 88-89.

Information about legal services is moat helpful when it is accompanied by the offer of legal
assistance, as is presently the case, Providing information and services at an early stage in the
resident’s confinement is an integral part of the A& E process. It also {s designed to partially
satisfy the requirements of Bounds V. Smith, 430 U.8, 817 (1977).

Thia rule provides for substantial compliance with ACA Accreditation Standards 4362-
4363. .

Note: HSS 302,06, HSS 302.06 providea that the information required to be provided in HSS
302.05 should be available in writing. A meaningful orientation process must include infor-
mation communicated orally and in writing, Oral communication permits informal ques-
tion and answer periods and also communicates to these who cannot read. It permits
elaboration and provides an opportunity to siress particular points.

On the other hand, many residents because of the shock they experience upon confine-
ment, are not attentive to oral presentation. Or, they may, upon reflection, desire to clarify
points made at an oral orientation session. Therefore, it is desirable to have information
available in writing. This is in substantial conformity with the Modsl Rules prepared by
Krantz, et. al, supra.

The rules of conduct are to be provided in writing. HSS 302.08 (1}, Other institution rules
are provided to residents, in the manner specified in HSS 302.07.

Note: H8S 302.07. HSS 302.07 is written to insure that handicapped residents receive ade-
quate orientation in the correctional system. Rather than attempt to identify all the possi-
ble handicaps people in the correctional systom may have, the requirement is atated in a
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broad fashion to ingure that all needs are met. For example, the needs of the developmen-
tally disabled may be different from the needs of the blind. The rule requires that orienta-
tion be individualized in accordance with these different disabilities.

Note: HSS 302.08, Many residents are transferred at the end of A&E and at other times.
HSS 302,08 provides that residents who are transferred are informed of the programs and
rttles at the institution to which they go. Many institutions provide more extensive orienta-
tion programs. Those provided for in the rule are the minimum that must be provided. The
tule is not intended to discourage more extensive orfentation programa at institutions
where resources petmit. Rules other than the rules of conduct are to be provided in accord-
ance with HSS 302.08.

Note: HSS 302,09. HSS 802,09 is designed to make available to those who cannot read
English the rules of conduct in the institution. These residents may be unable to read
elther because they are illiterate or because English is not their native language. People in
the latter group usually are Spanish speaking, and somp of these people have difficulty
undetstanding English. T'o accommodate their needs, there will be recordings in Spanish.

Attempts should also be made to meet the needs of residenta who understand neither
English or Spanish. Recordings may not be the most effective way of deing so, and inatitu-
tiona are given the fexibility to devise methods in accordance with their resources and the
needs of the residents.

Note: HSS 302,10. While A& E is conducted by correctional staff, residents sometimes con-
duct orientation for resident run programs. Aleoholica Anonymous is an example of such a
program. At gome institutions, resident groups such as the Para-legal Group, the Black
Culture Group, the Latino Group and the members of the Reintegration Advisory Program
have been offered the opportunity to hold orientation sessions. HSS 302,10 provides the
A& E director and the superintendent with the authority to permit resident involvement.
in orientation, The rules for resident orlentation are substantially in accord with Krantz,
et.al. Model Rules and Regulations On Prisoners’ Rights and Responsibilities {1973).

Note: HSS 302,11, HSS 302.11 states the broad purposes of what is generally referred to as
“Classification,” but which specifically is securily classification and program assignment.

Classification gets to the very heart of the correctional process, because it is the assignment
of & security classificattion which dictates the degree of supervision of particular residents
and the assignment to programs designed to educate, train and treat residents,

It is through these means that the goals of social reintegration and protection of the public
are realized,

The security classification and program assignment are integrated decisions in an inte-
grated correctional system like Wisconsin’s. While many programa are available at more than
one correctional institution, many are not. It {5 necessary to have the appropriate security
classification in order to reside at particular institutions and be involved in programas at those
institutions. A resident otherwise qualified for an appropriate program may not be able to
participate in it without the necessary security classification. Similarly, a resident with the
appropriate security classification for a particular institution must also be qualified and
adritted to & program there, to be transferred.

In these rules, neither treatment nor security is given priority. Rather, recognition is given
to the fact that both proper security classification and program assignment are critical to the
attaintment of correctional objectives. It is through appropriate classification that the correc-
tional objectives of the social reintegration of the offender and tho protection of the public
begin to be realized. .

Of courae, classification fs only one step toward the realization of correctional objectives.
By itself, it does not provide treatment or securlty. Adequate programs and a secure onviron-
ment in which to conduct those programs are essential to the realization of correctional
ohjectives. A good classification ayatem is an empty promise without them. The rules relating
to aeciurity and programs which follow are designed to prescribe and regulate programs and
security.

Notet HSS 302,12, HSS 302.12 (1) identifies the five security classfications used in Wiscon-
8in and the custody requirements for each one. The custedy requirements are divided into
four catsgories which are, for the most part, self-explanatory. “Supervizion” refers to the
general assignment of the resident. For Medium Quteide and Minimum Security residents,
this assignment may be ocutside the institution. Such an assignment §s typically to a job or
progrant. “Movement Within Institution” refers to the requirements when a resident
moves from one asslgned place to ancther. “Movement Outside Inatitution” refers to the
transportation of a resident. Thia may be, for example, to another institution, to court, or
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to an azsignment in the community. “Programs” refers to the activities a resident may
participate in if a particular classification is held.

T'he rules relating to the use of restraining devices reflect an intention to be flexible, while
insuring that adequate security is maintained, Without such flexibility, programs would be
affected unnecessarily. For example, at 2 medivm security institution there are driver educa-
tion classes, These classes are adequately supervised by correctional staff at all times, includ-
ing swhile the class {s off grounds. It would be impossible to have such a class if restraining
devices were required while the residents were off grounds.

Likewise, residents in maximum security institutions semetimes attend church and other
activities off grounds. It iz more conducive to positive participatien in such activities to
provide adequate supervision by carrectional staff, rather than by the use of restraining
devices.

HSS 302.12 (2) specifies that a resident may not be kept at a custody level [ower than the
one to which he or she is assigned. Tn some instances, residents reside at morea secure institu-
tions than their custody rating permits to take advantage of particular programs or because
of a shartage of space at less secure institutions, This s permitted by HSS 302.12,

Note: HSS 302,13, HSS 802.13 identifies the security ratings for each correctional institu-
tion. Residents may be assigned to a correctional institution only if they have the rating
marked by an “X* required for the particular institution. They may be held in the custody
classification they possess, or a higher one, but may not be in a lower one.

For example, no residents holding mazimum security ratings may reside at the Wisconsin
Correctional Institution at Fox Lake. Residents with medium, medium-outside or minimuin
ratings may reside there. A resident with a medium security rating who resides at Fox Lake
must be kept in custody consistent with that rating and may not be accorded freedom of a
person with a reduced security rating. Thus, the person could not be assigned to the camp

system.

Residents in community services institutions like Shalom House in Green Bay remain
assigned to an institution under the direction of the bureau of institutions. This rule does not
affect that practice,

Note: HSS 302,14, HSS 302.14 states the only criteria perinitted in the assignment of secur-
ity classifications, While there is ample commentary about the desirability and the process
for classification, little has heen written about the substantive criteria that should be used.
Sirico, Prisoner Classification And Admintstrative Decision Making, 1972 Texas L. Rev.
1229. Experience in Wisconsin teaches that the criteria stated in Rule 302.14 are the only
helpful ones. See ACA Acereditation Stendards 4377. While they are for the most part
self-explanatory, some elaboration on them is desirable.

HSS 302.14 (1)} makes the nature of the offense relevant and identifies factors relevant to
seriousness. These factors are not inclusive and others may be relevant and should be consid-
ered in individual cases. It should also be noted that the absence of the factors is relevant. So,
for example, if an offense posed no physical danger to another or if the offender did some-
thing to avoid or diminish the physical danger to another, this should be considered.

Subsection (2} makes the offender’s criminal record relevant. The issue of what specifi-
cally may be considered as the offender’s record is addressed in antother section of these rules.

The length of sentence is of importance in assigning a security classification, as is the
amount of time already served for the offense. These criteria are in subs. {3) and (10). A
resident who is close to release, either because he has served closed to the expiration of
sentence or because of the duration of sentence, may be less of an escape risk or may not need
as close supervision as an offender with a substantial period of confinement ahead of him or
her.

On the other hand, the fact that an individual is serving a long sentence does not necessar-
ily mean that the person must remain in a maximum secutity institution. Experience teaches,
for exampte, that some people with life sentences can appropriately reside in less than maxi-
mam gecurity inatitutions. When this is consiatent with security and program assignment,
fength of sentence should not bar assignment to such an institution and transfer among such
institutions.

‘The motivation for the crime and the resident’s attitude are also relgvant, If the resident’s
motivation was anger and he or she continues to be angry and shows no remorse, that person
may require closer supervision than a person motivated by acute economic need who is sorry
for having committed the offense, Subsections (4) and {6} permit these factors to be taken
into account. . .
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Subsection (8) oxplicitly recognizes that physical assaults occur in correctional institu-
tions and that this is relevant to classification. Sometimes, vulnerabllity may dictate close
aupervision for the resident's protection. In other cases, minimum superviston will be neces-
sary, because the resident is not exposed to assaultive residents in such a setting.

Subsection (7) takes into account the fact that prior conduct is sometimes an indicator of
future conduct. While this is not always 8o, a resident’s prior record, particularly with reapect
to escape, ia proparly conaldered.

Subsection {8) recognizea that the perlod of time in a particular security setting and
institution s relevant to security classification,

It may be necessary, in some cases, to obaerve people in o maximum security setting before
lowering their rating, although other factors suggest immediate lowering of rating is possible.
‘This might be true in a situation in which there Is difficulty in deciding the appropriate
classification and a short trial pericd with the resident is desirable.

On the other hand, if a reaident has demonstrated over a long period of time that he or she

has no difficulty in a particular setting, it may be desirable to decrease the level of supervi-

eion or transfer the person to a different inatitution. This enables the resident to accept more
reaponsibility and to avoid the unncessary boredom that may accompany confinement in the
same place for a long period of time.

In some cases, the medical needs of a resident greatly affect hia or her security rating, For
ezample, some institutions are not staffed to administer particular medication, It is neces-

sary to keep an individual requiring such medication where it can be properly administered.

This is provided for in Subsection {9),

Subsection {11) makes community reaction a relevant criteria for security clasalfication.
While this oriterion is not often used, it ia true that community reaction to particular offend-
ers sometimes must be conasldered. For example, if there is hostility to an offender in a
particular place auch that adjustment to a nearby institution would be made difficult, it may
not be desirable to place the individual in that institution. ‘This adds unnecessarily to the
pressures on the resident.

Subsection (12} makes the resident’s conduct jn the Institution relevant. A resident who is
aggresalve or who is In constant disciplinary trouble may therehy require close suparvision.
On the other hand, some reaidents have difficulty in maxinum security institutions where
the environment Is quite structured, but have few problems in minimum security institu.
tions. This aubsection permita these facta to be taken into account,

Subeection (13) makes past program performance relevant. Past performance is usually
an indicator of the future. The correctional aystem is committed to helping people improve.
It is important to recognize that people can change for the better,

Subsection (I4) states that detainers are relevant to the security classification decision.
Howaever, the rule states that detainers by themselves shall not prevent a realdent from
receiving any particutar security classification, This is In conformity with Reddin V. Israel,
446 F. Supp. 1215 (1978) (E.D. Wis. filed Sep. 21, 1978).

Dotainers are particularly troublesome to residents and to correctional officials because
they make correctional planning difficult. It is not generally understood that detainers frus-
trate residents as well an correctional authorities. Detainers make program and parole plan-
ning difficult because of tha uncertainty they create. Correctional authorities are reluctant to
use scarce resources in planning for a person’s future, if the planning may go for naught
because a detaining authority takes custody upon parole release.

Understandably, residents are frustrated by this, It does not encourage them to conatruc-

tively involve themaelves in programs that will help them upon releass, It the time and place

. of releass I8 so uncertain, The uncertainty may aleo have adverse paychological conseguences
fot the resident.

Rarely is anyone, including the authority who fited the detalner, certain about the disposi-
tion of whatever underlied the warrant. Indeed, detainers are sometimnes filed for non-crimi-
nal matteralike non-suppprt and, in criminal matters, without serious or informed considera-
tion of whether the matter will be pursued when the resident is available. Whether the
authority which fited the detainer eventually takes custody of the resident may depend upon
tha senténce being served, a fact the authority has no information about, For discussions of
the effects of detainers, see Dickey and Remington, Legal Assistance for Institutionalized
Persons—An Overlooked Need, 1976 So, HL L.R. 116, 184; D. Wexler, The Law of Detainers
{U.8. Department of Justice Meonograph, 1973); L. Abramson, Crimiral Detainers {(forth-
coming publication by West Publishing Co.).
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SBubsection (14) requires several things before a detainer can be considered in classifica-
tion, It has several purposes: (1) to permit the corrections staff to consider the alleged facis
underlying the detainer; (2) to permit the resident to know what those alleged facts are; (3)
to permit the resident to make known additional or contradictory facts; (4) to inform the
authority which filed the detainer as to the reaident’s offense and sentence and any other
relovant information so that 2 more informed decision as to whether to maintain the detainer
can be made; {6) to insure that the importance attached to the detainer is made clear, This
last point may enable a resident, through the social worker or directly, to raise with the
authority which pluced the detainer the deairability of maintaining it, in the light of its effect,

While dealing with detainera effectively may require legal assistance, it is important for the
division to inform the detaining authority of the continuing sffect of defainers. For this
reason, the resident’s social worker should be kept informed about the detainer and is re-
quired to communicate with the detaining authority about the detainer. HSS 302,14 (14) (¢)
and (d). Thia may encourage the exchange of information that will enhance the correctional
procesa, .

Note: HSS 302,18, HSS 302.15 states the general rule for eligibility for program assignments.
Residents are afforded the opportunity to participate in programs by this rule, The work
and study release progam is an example of a program which has special eligibility require-
ments, which are set out in a separate section,

Subsection {3) reflects a change in the policy of the division of corrections. Heretofore,
residents, including women, could not participats in programs or A & F, at men's institutions.
Nor did men participate in programs at institutions other than the one’s at which they reside.
This is now permitted, if the residents are otherwise qualified for the program and have the
eecurity classification that permits daily commuting to other institutitions. Such progam-
ming is not likely to be extensive, given the coat involved. The rule does reflect the effort to
make more programs avallable to residents, particularly women. Given the possible costs
created by such changes, implementation of the principle Is likely to be incremented.

This rule doea not permit co-educational institutions for residential purposes.

Implicit in subgection (2) is the goal of having sufficient resources so that every resident
can have the opportunity for a job or program, The rule recognizes, however, that population
presaurea and particular security needs may occasionally make this impossible,

Note: HS8S 302.16. HSS 302.18 identifies the only criterla which may be used to assign
residents to job, school, vocational or other programs. There is lttle written about the
specific criteria appropriate for program assignment. Most commentators simply suggest
that aome criteria are appropriate. See, e.g., ACA Accreditation Standard 4377,

The medical needs of the resident may praeclude particular assignments, For example, a
resident with particular physical disabilities may thereby be precluded from a job requiring
heavy physical labor. This is reflected in subsection (1).

Subsection (2} reflects staff experience that a resident’s needs, aptitude, motivation and
intorests are important in classification. Indeed, they are among the most important factors
in program assignment. It is deslrable that residents be involved in programs for which they
have an interest and aptitude, This raises performance and confidence. The subsection also
recognizea that people continue to develop and that future interests and human potential
cught also be considered, Subaection (2) also makes past performance and general fnstitu-
tional adjustment relevant. Experience teaches that these are important in evaluating a
resident's potential for programs, though they are by no means conclusive,

Subsection {3) recognizes that particular programs may be better suited for the physically
vulnerable than others. See the note to H8S 302.04.

Subseation (4) recognizea that the number of residents who might appropriately ba placed
in particular programs may exceed the resources. In the note to HSS 302.02, the importance
of diagnosing a resident's needs was pointed out. Such diagnosis ia meaningful only if the
resources are available to meet needs. See, Krantz, et. al., Model Rules ond Regulations On
Prisoners® Rights and Responsibilities at 83,

Subsectfon (5) states that institution needs may be considered in program assignments.
Correctlonal institutions are sma!ll communitles with a slgnificant degree of in-
terdependennce, This sometimes requires that residents be placed in joba for the good of the
community. This should only be done if the job is not detrimental to the individual. For
example, an inatitution may need a cook. To avold transferring a person from a job that suits
hia or her needs, it ia usually desirable to place a peraon without a job or in an inappropriate
job or awaiting assignment in the cook position.
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An effort should be made to avoid placing & resident in a program that is inconsistent with
his or her needs. So, for example, it would be inappropriate to transfer a person with an
appropriate program assignment in an institution near his or her home to an institution that
is far away simply because of that institution’s needs, Rather, institution needs should be a
secondaty factor in prograin assignment and should be applied only when also consistent
with the resident’s needs.

Subsection (6} states that a resident’s security classification is relevant to program assign-
ment, This means only that a resident may not be assigned to a program in an institution
unless the resident has the requisite security classification for the institution.

Note: HSS 302.17. HSS 302.17 states the procedure and decision making authority for as-
signment to a job, vocational, educational or other program at the conclusion of the A& E
process. The authority of staff to classify and transfer residents is broad. Meachum V.
Farno, 427 1.8, 215 {1976); Montayne V. Haymes, 427 1.8, 236 (1976). Commeniators
agree that this process should have several essential elements to insure that the decisions
are made in a fair, informed way. American Correctional Association; Manual of Carrec-
tional Standards (1966) ; Netional Advisory Contmission On Criminal Justice Standards
and Goals, Corrections (1973); Krantz, et. al,, Model Rules And Regulations On Prison-
ers Rights And Responsibilities (1973); American Bar Association; Tentative Draft of
Standards Relating To The Legal Status of Prisoners (1977).

These slements are:

(1} A decision making process that involves staff who are most informed about the resi-
dent. In Wiasconsin, this includes the A&FE commiftes and director, as provided in HSS
302.17 (1).

(2) Centrallzed decision making for the whole correctional system. H3S 302.17 (1).

(3) Notice of the criteria and facts relied on. This is provided by HSS 302.05 to 302,07,
302.12, and 302.14.

{4) An oppoertunity for the resident to be heard on the issues being addressed. H8S 302.17
)]

¢b) An explanation of the decision to the resident. This is provided orally at the staffing
and in writing in the A&E packet. HS8 302,17 (5) and (8).

(8 Timely monitoring of the decision. HSS 302.17 (2).

There is one additional requirement of the rule, that the A & E committee be made up of
pormanent, designated members, subs {3) and (4). It is desirable to require that there be
continuity in the decision making process and that all staff be experienced in the process.
This helps to avoid arbitrariness and insures uniformity in decision making, Centralizing
final decision making authority in the classification chief is also helpful in these respects.

Some commentators urge that the classification process should be an adversary ene, with a
right of the inmate to call witnesses, call and cross-oxamine adverse witnesses and [egal
assistance, American Bar Association, supra, Standard 3.5 (9). It is certainly desirable that
the resident be involved in the classification process, for he or she may have essential infor-
mation and such involvement develops amenabllity to correctional treatment. It is also im-
portant that the decisions be based on accurate facts.

‘The rule reflects a conscious effort to design a fair decision making process that provides to
the resident notice of what {s being consldered, an opportunity tobe heard on the issue heing
decided and the declsion with reasons for it. This is the essence of “due process,” Experience
teaches that these are important, but that an unduly adversary process is not in the best
inferests of either the resident ot the correctional aystem, An unnecessarily adversary process
can sariously detract from the correctional procesa which the resident is just beginning and
frustrate appropriate correctional goals, Includihg successful reintergration of the offender
into the community,

‘The rule seeks to achieve these goals without relying on an adversary process that might
detract from the overall adjustment of the resident and unnecessarily tax already scarce
resources. It should be apparent from the rule that all relevant information is welcome in the
decision making process, from whatever source.

Noto: HS8 302,18, HSS 302.18 provides for the review of the program assignment and secur-
ity classification of each resident. This includes residents in the general population, as well
as those in any administrative or segregated confinement, Such review must occur within 6
months of the last review. Continued monitoring of these decialons is an essential feature
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of correctional treatment. $ix montha is typical limit for such review. American Bar Asso-
ciation, supra, Standard 3.6 (6). .

A review may occur at any time at the designation of the PRC or at the request of the
resident. To avoid abuse of the process, there must be a change in relevant circumatances to
compel early review at a resident’s request. For example, early completion of a program or a
modification of sentence would be a relevant change. HSS 302,18 (3). Such requests are
typically granted.

The purposes of the review are stated in HSS 302.18 (2} and are self-explanatory. See note
to H8S 302.02. Sometimes, effective review may require additional testing. If so, the PRC
should refer the resident to an appropriate teating site.

HSS 302.18 {4) and (5) require every inatitution and camp to have a program review
committee. Because it is essential that the review be meaningful and that there be experi-
enced decision makers, it is required that members of the PRC be permanent and hold
relatively high rank. The membears of the PRC in the camp hold lower rank, only because
ataff there are limited. Because there is a single social services superviser for the camp
systein, that member typically votes by telephone on PRC decisions and recommendations,

‘To insure permanence, HSS 302.18 (6) limits the use of alternates, Fach PRC member
may designate only one permanent alternate who should sit only in unusual circumstances,
The phrase “consistent with available staff” {s used to permit stnall institutions to vary from
the single alternate requirement, This is necessary to avoid having the same staff member sit
on the adjustment committes and PRC, when the case was referred to PRC by the adjust-
ment committee. It is also necessary to avoid requiring a resident's social worker from sitting
on the PRC at small institutions,

Note: HSS 302.19. HSS 302.19 provides the procedure for the review and change of classifi-
cation and program assignment. The classification chief shall have final decision making
authority for all security classiflcation changes and transfers, HSS 302.19 (4). The PRC
has this authority for program assignments. HSS 302.19 (5).

Typically, the classification chief'a decision is made on the recommendation of the PRC. It
recommenations for transfer or change of security classification are not unanimous, alt rec-
ommendations are considered. HSS 302.19 (8).

If there is not unanimity as to the change In security classification, transfer or approval for
waork or study release, or if there is a tie vote as to program assignment, the A & F director and
the superintendent or assistant superintendent have the authority to decide the question of
program assignment and make a recommendation as to the security classification and place-
ment in an institution. If they cannot agree, the issues go to the classification chief without
recommendation,

The same principles discussed in the note to HSS 302.16 dictate the procedure for program
review. There is no need to repeat them here, except to make sure that there are additional
tequirements. The resident’a sceial worker must inteview the resident and make a recom-
mendation, This is desirable to insure continued review of the resident’s status by the social
worker.

The resident has the option to appear before PRC. In the camp system, the distance of the
realdent from the PRC may require that the personal appearance be before a single member
of the committes. This should oceur as infrequently ag possible. The resident muat appear
before a change in security classification or a transfer may be made. HSS 302.19 (1).

The procedure for decision making at the end of the A & E process and, periodically there-
after by the progam review commities may seem cumbersome. However, the assignments
made at these stages have & substantial impact upon the quality of life of a resident and upon
parole release decisions. For example, a pereon at a minimum security institution is accorded
more freedem than & petson at a maximum security institution. Successful adjustment at a
camp might influence the parole release decision, So, correctional authorities and residents
have a substantial interest in insuring that classification decisions are made in a careful way,
by experienced peeple after a thorough development and review of the facts.

With roughly 3500 reaidents in the Wisconsin correctional system, review of each every 6
months means that there are seven thousand reviews per vear, exclusive of reviews due to
changed circumstances, This large volume of work means that responsibility must be dele-
gated at each institution. Yet uniformity Is aleo desirable. For these reasons, decision making
iz structured to include staff at the Institutional level while leaving final authority in the
classification chief,

The procedure has obvious atrengths and is designed to prevent the possible abuses
pointed out by Kenneth Culp Davis on institutional decision making:
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An institutional decision of an administrative agency is a decision made by an organization
and not by an individual or solely by agency heads. A trial judge’s decision is personal; the
judge hears evidence and argument and decides the case. In the administrative process,
avidence may be taken before an exarniner, the examiner or other subordinates may sift the
evidence, various kinds of apecialists of the agency’s staff may contribute to the writing of the
initial or recommended decision, and the agency heads may in fact lean so heavily on the
work of the staff as to know little or nothing about the problems involved in many of the cases
decided in the agency’s name. In the institutional decision lie eloments of special strength
and elements of special weakness of the adminstrative process. The strength springs from the
superiority of group work—from internal checks and balances, from cooperation among spe-
cialists in various disciplines, from assignment of relatively meninl tasks to low-paid person-
nel 50 as to utilize most economically the energies of high-paid personnel, and from capacity
of the system to handle huge volumes of business and at the same time maintain a reasonable
degree of uniformity of policy determinations. The weaknesses of the institutional decision
le in its anonymity, in its reliance on extra-record advice, in frustration of parties’ desire to
reach the men who influence the decision behind the scenes, and in the separation of the
deciding function from the writing of the opinion or report.

Decision making throughout these rules is structured to insure fairness and thoroughness.

Note: HSS 202.20. Typically, inter-institution transfers will be made routinely as part of the
A &E and prograim review process. This {s stated in HSS 302.20 (1}. The transfer decision
is part of the A&E and PRC process.

While it is true that there is w1de discretion vested in correctional ﬂuthontles to transfer
residents, in Wisconsin this may only be done consistent with the overall review of a resi-
dent's status. Meachum V, Fano, 427 U.8. 216 {1978} ; Mantayne V. Haymes, 427 1.8, 236
(1976).

When a realdent is alleged to have violated a disciplinary rule and this may require review
of his security classification and program assignment, the procedure set forth in HSS 302,20
must be followed. Tt is designed to insure that there is a factual basis for the transfer and the
finding of a disciplinary infraction, to give the resident an adequate opportunity to be heard
on the isgue of whether an infraction occurred and whether transfer is desirable, and to insure
that all facts relevant to program assignment and security classification are considered.
‘Thus, a disciplinary infraction is only one factor to be considered In reviewing these matters.
This substantially conforms to the suggestions of the American Bar Associetion, supra and
Krantz, et. al., Model Rules and Regulations On Prisoners’ Rights And Respensibilities.

Several provisions of the rule require comment. Subsection (4) perinits segregation of the
resident pending review by the PRC. ‘This is apart from any segregation which is imposed for
the violation. Threo working days Is adequate time to provide for a decision as to program
and security classification,

Sub. (5) requires the disciplinary hearing to be held within 3 working days of service of the
report of the infraction, with the permission of the resident, if he or she is in a county jail.
Such confinement is necessary becatise camps are unable to segregate residents due to a lack
of facilities, Rather than require transfer to a more secure institution, it is thought more
desirable to permit the resident to reside in a couty jail until the outcome of the disciplinary
hearing and program review. This permita the resident to have the hearing and review in a
place where he or she can call on witnesses and a staff advocate familiar with the setting in
which the infraction is alleged to have occurred, if they are necessary. Less hardship is visited
on the restdent by having the resident remain close by if a transfer does not ultimately occur.

¥ 8 working days {s insufficient time for the resident to prepare for the hearing, the
resident may be transferred to a more secure institution, This is because county jails ate
usually unwilling to hold residents for more than 3 working days. If a particular jail i3 willing
to hold & person for longer than 3 working days, transfer should be unnecessary.

Subzections (8) and (7) provide for emergency tranafers. If a resident’s physical or mental
health requires transfer or if there is a major security problem, it Is necessary to have the
authority for emergency tranafers. A review of the resident’s program assignment and secur-
ity classification is required within 7 days of such a transfer. A “security emergency” is
defined in note to HSS 302.03.

Nute: HAS8 302.21. H8S 302.21 (1), (2}, and (3} require the computation of 3 critical dates
in a resident’s lifs and notice to the resident of them. Thaey are the parole ligibility dats,
tha projected mandatory release date and the pmjected discharge date, The latter 2 are

“projected” because they may be altered.

‘Newly sentenced offenders are distinguished from othera by HS33 302.21 (i} and (2}.
Because registrare have the neceasary information to determine the dates for those recently
sentenced, they can provide the information within 10 days.
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Residents whose discretionary parole and mandatory release parole has been revoked must
await a determination as to how much good time is forfeited before the dates can be set.
Residents whose probation was revoked but whose sentence was withheld must await sen-
tencing before the dates are detemined. After sentencing, they are informed of the dates
pursuang to subsection (1), :

Parole oligibility, except for crimes with 2 mandatory patole eligibility date, is one-half the
minimum sentence. Parole eligibility should not be equated with a grant of parole, Eligibility
aimply means the person may be considered for parole. It dees not mean the person will be
granted parole, necessarlly. The minimum is one year for felonies for purposea of parole
oligibility, Wis. Stat. 57.06; 973.01; Edelman V. State, 62 Wis, 2613, 215 N.W. 2d 386 (1973),
The requirement that a resident serve 80 days in a state institution before eligibility was
recently enacted. Wis. Stat. 5. 657.06 (1) (a) (1971).

A resident with a 6 year sentence for burglary is eligible for parole after 6 months, A
resident who receives 2 consecutive 6 year sentences imposed at the same time is eligible for
parole after serving one year. The resident begins satisfving parole eligibility requiroments
on the second sentence upon satisfying eligibility requirements on the first. HSS 302.21 (4}.

‘The projected mandatory release date is reached by crediting the resident with state good
time in the amount of ene month for the first year, 2 for the second and so on to a mazimum
of 8 months for the sixth year and every year thereafter; and by crediting extra good time at
the rate of one day for every 6 of satisfactory work or study. A resident receives state good
time but not extra geed time for county jail time. The resident does not receive extra good
time for the period by which his or her sentence is reduced by state good time. ss. 53.11 and
63.12, Stata. Stafe ex. rel. Hauser V. Carballo, 82 Wis, 2d 51, 261 N.W, 24 133 (1978).

The discharge date is reached by taking the beginning date of the sentence, reduced by
county jail time and projecting the maximum period imposed by the court.

A few examples help explain this process. A resident with a single five-year sentence which
had a beginning date of 5-16-74 has a projected discharge date of 5-16-79, Such a person may
earn ane year, three months of state good time pursuant to Wis. Stat. s. 53.11 and six months,
13 days of extra good time pursuant to Wis. Stat. s. 53.12. Thus, the resident’s projected
mandatory release date would he 8-3-77. Parole eligibility would be reached on 11-16-74,

If the same resident had 2 concurrent H-year sentences imposed on the same date, the
parcle eligibility, projected mandatory release and projected discharge dates would be the
same, HSS 302,21 (8},

If & resident received 2 terms of 6 years to be served consecutively for a total sentence of 10
years, and these sentences were both imposzed on 5-16-74, the projected maximum discharge
date would be 5-16-84. The resident could earn 3 years, 9 months of state good time and 1¢
months, 22 days of extra good time. The projected mandatory release date would be §-24-79,
Parole eligibllity would be 5-16-756, HSS 302,21 (i0}.

If a resident with & single 5-year sentence imposed on 5-16-74 received a second b-year
concurrent sentence imposed 3 months later on 8-16-74, the resident’s new projected maxi-
mum discharge date would be 8-18.78, The resident’s new projected mandatory release dats
would be 11-3-77. Parcle eligibility would be reached on 2-16-76, HSS8 302.21 (9).

A resident with a single five-year term imposed on 5-18-74 who received a second five-year
term to be served consecutively to the first three months later on 8-16-74 would have & new
projected maximum discharge date of 5-16-84, The new projected mandatory release date
would be 10.20.80. The new parole eligibility date would be 5-16.76. HSS 302.21 {(11). It
should be noted that the resident can receive only ona month of state good time on thesecond
sentence during its first year, two during its second year and so on. Wis. Stat. 53.11. State ex.
rel., Gergenfuriner V. Burke, 7 Wis. 2d 668, 97 N.W. 2d 5617 (1959). State ex. rel,, Stenson V.
Schmidt, 22 Wis. 2d 314, 126 N.VW, 2d 634 (1664).

Note: HSS 302,22, HSS 302.22 requires the reglatrar to notify the court and resident if there
is uncertainty as to what sentence or sentences were impesed. It is sometimes difficult to
understand the terms of a sentence, particularly when there are multiple convictions and
when a resident is sentenced as a repeater. The rule alao requires that apecial notice be
given to the resident of legal services, because the issue usually arises early in the A & E
process, before the reaident has been seen by a law student.

Note: HSS 302.23. HSS 302.23 deals with credit toward sentence for people whose discre-
tionary parole is revoked. The resident receives eredit for the whole period under supervi-
slon. State and extra good time may be subject to forfeiture, but only so much as has been
earned to the date of violation. Wis, Stat. s, 63.11, 53.12, 67.07 (2). State ex. rel., Hauser V.
Carballo, 82 Wis. 2d 61, 261 N.W. 2d 133 (1978). HSS 302.23 {1).
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Sub. (2} requires that credit be given for all periods in custody after violation, either
pursuant to a “hold” or in connection with the course of conduct that leads to violation, For
example, if a resident on parole were arrested for burglary on the date of the alleged offense
and the resident’s parole was revoked either after conviction for the burglary or because the
burglary was a vislation of parole, though there was no canviction, the resident would receive
credit for all time in custody in connection with the burglary, cf. 5. 973.155 (1} (a) Stats.
(1977).

If tha person ware convicted of the burglary, even if it were in another stats, and served a
sentence for it in the other atate, credit would be given toward the Wisconsin sentence for the
whole period of custody in that other state. This is required by Wis. Stat. 57.072 {(2) (1977)
and Wis. Stat. 973.166 (1) (b) (1877).

Even if the person were not convicted of burglary, if parole was later revoked for it, the
person would receive credit for all time in custody beginning when the parole was placed.
Wis. Stat. 873,165 (1} {a) and (L) (1977).

Note: HSS8 302.24, HSS 302.24 deals with credit toward sentence for people whose
mandatory release parole is revoked, HSS 302.24 (1} puts into rule form the requirements
of Wig, Stat. 8. 53.11 (7) (b). Subsection (2) defines custody as it is defined in HSS 302.23
(2). Ses note to HSS 302.23 (2).

Subsection (3) puts into rule form the requirements of the Hauser case, supra.

Note: HSS 302,245, This rule deals with credit provisions for people whose probation is
revoked who are sentenced to probation. People who have been sentenced prior to revoca-
tion are treated slightly differently from those whose sentencing is deferred until after
revocation because this is required by Chapter 347, Laws of 1977 and Chapter 353, T.aws of
1977. (Wis. Stat. 973,10, 57.072 (3), 973.16 and 973.155 (1977)).

Subsection (1) provides that if the probationer has been sentenced, the term begins when
the probationer enters prison. Wis. Stat. s, 97319 (2) {b). If sentencing was deferred, the
term of the sentence bhegins on the date it is imposed unless is ordered consecutive.

‘This difference has & limited practical effect. The provisions of Wis. Stat. s, 973.155 give
both categories of people identical credit. Therefore, the difference does not enlarge the total
period of confinement. The practical effect is to limit the authority of a court which imposes a
new sentence upon a new conviction after the revocation of probation, This is so because a
court may not impose a sentence consecutive to another sentence unless the person is 'then
serving a sentence.”” Wis. Stat. 973.15 (2} (1977}. Guyton V. State, 69 Wis, 2d 860, 230 N.W.
2d 726 (1976). Drinkwater V. Stafe, 69 Wis. 2d 60, 230 N.W, 2d 126 (1975). Juneau V.
State, 7T Wis. 2d 168, N.W, 2d (1977)., Because a probationer who has already been sen-
tenced for the original crime does not commeiice service of the sentence until he or she enters
the prison, a court may not Impose a sentence consecutive to the original sentence until after
the probationer enters the prison, Wis. Stat. 973.10 (2} (b) and 873,15 (2) (1977).

Noto: HSS 302.25, HSS 302.25 deals with credit provisions for escapes. It states that the
person resumes receiving credit for the sentence from which he or she escapes when the
person is taken into custody, Because a resident often has no control over when he or she is
returned to a Wisconsin correctional institution, it is thought that fairness requires credit
for all time in custody, unless the custody is pursuant to a sentence in a jurisdiction outside
Wisconsin. Custody is thus defined differently than in HSS 302.23 and 302.245. This is
based on Wis. Stat. 973.15 (7} (1977}. cf. Wis. Stat, 57.072 (2} (1877). Therefore, while an
escapes awalts extradition or return to the institution, credit is to be given.

Note: HSS 302.26. Residents occasionally wish to waive good time. Usually, this is ta permit
the service of a sentence imposed elsewhere in a Wisconsin institution or to eneble the
resident to remain in an institution for medical treatment,

The requirements of HSS 302,26 (1) are to enable the registear to do the necessary admin-
istrative work for a waiver. The rule forbidding the waiver of more than 6 months of good
time at once is to insure that the resident does not waive too much good time at once, because
once waived the time may not be reinstated, except for good cause. Good cause would be
shown if the circumstances which caused the waiver changed. HSS 302,28 (3). Circum-
stances might change and make a wholesale waiver of good time undesirable, For example, a
sick resident might recover more rapidly than anticipated. The requirement that at least 30
days be waived at once is to avoid undue administrative burden. The requirement of a
written waiver is to insure that proper records are kept. The requirement of consultation with
asoclal werkeér or agent is to insure the resident or paroleée understands the consequences of a
yalver.
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