
STATE OF WISCONSIN ) 
) 

DEPARTMENT OF REVENUE) 

CERTIFICATE 

TO ALL TO WHOM THESE PRESENTS SHALL COME, GREETINGS: 

I, ~1ark E. Musol f, Secretary of the Department of Revenue and 

custodian of the official records of said department do hereby certi,fy 

that the annexed rule relating to cigarette sales to and by Indians 

was duly approved and adopted by this department on June 8, 1981. 

I further certify that said copy has been compared by me with 

the original on file in this department and that the same is a true 

copy thereof, and of the whole of such original. 

IN TESTIMONY WHEREOF, I have hereunto 
set my hand at 125 South Webster Street 
in the city- of Madison, this 8th 
day of June, 1981. 



ORDER OF THE DEPARTMENT OF REVENUE 

ADOPTING RULE TAX 9.08, CIGARETTE SALES TO AND BY INDIANS 

Relating to the application of the cigarette occupational tax to cigarette 
sales to and by Indians. 

Analysis by the Department of Revenue 

Interpretations of various U.S. Supreme Court decisions indicate that Wisconsin 
has no jurisdiction to require an Indian or an Indian reservation to colleet the 
state cigarette occupational tax. However, current Wisconsin law does not provide 
for an exemption fr9m Wisconsin's occupational tax on cigarette sales to Indians 
by Wisconsin distributors,'and no state can require Indians doing business on a 
reservation to obtain eigarette permits or lieenses. Some Indians and Indian 
tribes are now buying untaxed eigarettes outside the state and selling them from 
reservation smoke shops and not eolleeting the tax. 

A May 8, 1979 Opinion of the Attorney General (OAG 56-79) indicates that the· 
state eould provide proeedures under whieh Wiseonsin eigarette distributors 
eould sell untaxed eigarettes to Indians. A elarifieation of this Opinion dated 
January 7, 1980 was reeeived. 

This ru1e establishes proeedures under whieh Wisconsin distributors may sell 
untaxed cigarettes to Indians and indieates the proof that must be retained by 
the distributors in order to demonstrate that such sales are not subjeet to tax. 
The proof ineludes evidenee that the sales were to a purehaser authorized to 
sell eigarettes on the reservation and that the eigarettes were delivered on 
the reservation. 

Pursuant to authority vested in the Dgpartment of Revenue by section 139.39 
(1), Wis. Stats., the Department of Revenueproposes to adopt a rule interpreting 
Subchapter II of Chapter 139, Wis. Stats., as follows: 

Section Tax 9.08 of the Wis. Admin. Code is adopted to read: 

Tax 9.08 Ci arette salesto and b Indians. (Subeh. II, Ch. 139, Stats.) 
(1) DEFINITIONS. a"Indian" means a natural person of Indian deseent who is 
a member of a reeognized federal Indian tribe oceupying a reservation. Membership 
in a recognized federal Indian tribe is shown by either a name on the tribal roll 
or confirmation of such faet by the tribal couneil. 

(b) "Indian eorporation" rlleans a eorporation in which Indians own over 5m~ 
of the voting stock. 

(e) "Indian partnership" means a partnership in whieh over 50% of the invest­
ment is made by Indians, over 50% of the equity is owned by Indians and over 50% 
of the profits or losses aeerue to Indians. 

(d) "Reservation" means all land within the boundaries of the Bad River, 
Forest County Potawatomi, Lae Courte Oreilles, Lae de Flambeau, Menominee, Mole 
Lake, Oneida, Red Cliff, St. Croix and Stoekbridge-Munsee reservations and the 
\.Ji nnebago Indi an Cornmuni ti es. 
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ee) "Untaxed eigarettes" means eigarettes not bearing valid \~iseonsin tax 
stamps or meter imprints. 

(2) SALES TO INDIANS. A Wiseonsin eigarette distributor permittee may sell 
untaxed eigarettes to an Indian tribal eouneil, or to an individual Indian~ Indian 
partnership or Indian eorporation authorized to sell eigarett,es by the tribal 
eouneil of the reservation where the purehaser's business is loeated. 

(a) The eigarettes must be delivered by the distributor to the purehaser 
on the reservation. 

(b) The Wiseonsin eigarette distributor must retain, for two years p either 
proof as indieated in subd: 1 or 2 below, that all such untaxed eigarette sales 
were to qualified Indians. 

1. Purehase order issued by an Indian tribal eouneil on its letterhead. 

2. Photoeopy of written authori.zation to traffie in eigarettes issued by 
the tribal eouneil of the reservation to whieh the eigarettes are to 
be delivered.' 

(e) The Wiseonsin eigarette distributor shall list all sales of untaxed 
ei'garettes to Indian purehasers on Fonn CT-103 as "0ut-of-State Sales." (Note: 
Wiseonsin eigarette distributor permittees must file a monthly tax return on Form 
CT-100. To the extent the distributor has exempt sales they are reported on Form 
CT-103, Sehedule of Sales.) 

(3) SALES BY INDIANS. An Indian tribal eounei' or an individual Indian, 
Indian partnership or Indian eorporation may sell uri~axed eigarettes to any per­
son on the reservation. 

oO 

(4) RESTRICTIONS. (a) Possession limit. Untaxed eigarettes held by other 
than aresident tribal Ihdian on the reservation are subjeet to Wiseonsin's 
statutory possession limit of 400 eigarettes (s. 139.32 (8»). 

(b) Use Tax. All untaxed eigarettes other than those used by aresident 
tribal member on the reservatiön are subjeet to Wiseonsin's use tax (s. 139.33, 
Stats.). 

(e) Contraband. All untaxed eigarettes in exeess of 400 held by anyone other 
than aresident tribal member on or off the reservation are eontraband, as are un­
taxed eigarettes in exeess of 400 removed from the reservation by aresident 
tribal member. Contraband eigarettes are subjeet to eonfiseation by any peaee 
offieer (s. 139.40, Stats.). 

The rule contained in this order shall take effeet as provided by s. 227.026 
(l)(intro.), Stats. 

Dated: June 8, 1981 DEPARTMENT OF REVENUE 

Hark E. '·lusol f 
Seeretary of Revenue 
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__ State of Wisconsin \ D E PARTM ENT OF REVENUE 

Lee Sherman Dreyfus 
Governor 

Ms. Vel Phi11ips 
Seeretary of State 
13 West, State Capitol 
Madison, WI 53702 

Dear Ms. Phillips: 

June 15, 1981 

Mark E. Musolf 
Secretary 

125 SOUTH WEBSTER STREET 
MADISON, WISCONSIN 53702 

Enelosed are a Certifieate and an Order of the Department of Revenue 
adopting Ru1e Tax 9.08. 

These materials are filed with you pursuant to s. 227.023(1), Wis. 
Stats. 

Enelosures 

ee: Revisor of Statutes 

Sineerely, 

t~ rk E. ~1uso1f 
Seeretary of Revenue 



State of Wisconsin \ D EPA R T M E N T 0 F R E V E N U E 

Lee Sherman Dreyfus 
Governor 

Orlan L. Prestegard 
Revisor of Statutes 
411 West, State Capitol 
Madison, WI 53702 

Dear Mr. Prestegard: 

June 15, 1981 

Mark E. Musolf 
Secretary 

125 SOUTH WEBSTER STREET 
MADISON, WISCONSIN 53702 

Enelosed are a eertified eopy and an extra eopy of an Order of the Department 
of Revenue adopting Rule Tax 9.08. 

These materials are filed with you pursuant to s. 227.023(1), Wis. Stats. 

Sineerely, 

Enelosures 

ee: Ms. Vel Phillips, Seeretary of State 
Prentiee Hall, Inc. 
Commeree Clearing House, Inc. 


