DEPARTMENT OF NATURAL RESOURCES ey D

o " Chapter NR 327

BARGE FLEETING IN NKAVIGABLE:WATERWAYS

NR 327.01 . Purpose and policy - - . . NR 827.06 Standards.-: -

NR 327.02 Applicability . = | "NR 321.07 Barge fleeling permits
NR 327.03 Definitions - B : NR 327.08 Enforcement

NR 327.04 Application NR 327,03 Severability

NR 327.05. :Procedure

- NR 327.01 Purpose and pnhc (1) Pursuant-to ss, 29.415 (4), 30,10 (2},
30,12 (2) (a), 80.15, 30.19, 30. 20, 30.61 (5) (b), 30.68 (8), 3¢.74 (2), and
144.26, Stats., the department of natural resources promulgates this
chapter regulating the practice of barge fleeting in order to protect public
rights and interest in navigable waters; to protect the public health,
safety and welfare; to protect fish and wildlife habitat; and to preserve
the scenie beaut),r of the nav:gable waters of the state of Wlsconsm

(2) It is the natural resources board policy to permit strategmal]y lo—
cated barge fleeting facilities on the navigable waters of the state of Wls-
consin in a manner consistent with the state’s role as trustee of its navi-
gable waters and with the Wisconsin environmental policy act. To
achieve this objective, the department will coordinate, to.the fullest ex-
tent pxactlcable, the promulgation and administration of these adminis-
trative rules with affected municipalities, the Wisconsin department of
trangportation, the U.S. army . corps of engineers, the U.S. coast guard,
the states of Tilineis, Towa and Minnesota, and othel agencies and inter-
est groups. ot

Hlslor} Cr. Reglster, November, 1982 No. 323 eff. 12-1-82.

NR 327.02 Applicahility. This chapter is applicable to existing and fu-
ture barge fleeting activities in the Wisconsin portions of the MtSSISSki}pl
river and its tributaries. It regu}ates the use of those waters for barge
ﬂeetmg, including the installation of structures, physmal site modifica-
tion such as dredging, and operation of fleeting equlpment and maneu-
verihg of barges within the feet, This chapter apples in addition to any
federal or local regulations which also regulate bar ge fleeting,

lhsmr} Cr Reglster, November, 1982, No, 323, eff, 12-1- 82

NR 327.03 Definitions. (1) ‘“Anchor’ means a devnce placed in the bed
of a waterway or on the adjacent upland and used to ho]d barges or other
vessels in place wh:]e in the ﬂeetmg area. : :

(2) “Barge ﬂeetmg means the temparaly storage of barges and the
disassembly and assembly of barge tows. It does not include the tempo-
rary mooring of }ine tows or loading or unloading operations, :

3) “Deadman means an anchor buried in the upland ad;acent to a
fleeting area.

{4) “Department’” means the Wisconsin department of natural re-
sources. : b

(5) “Dolphins” means a closely grouped cluster of piles driven into the
bed of a waterway and tied together so that the group acts as a unit to
withstand lateral forces fromn vessels or other floating objects,’ -
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(6) “Fleeting area’” means an area delineated in a permit which is used
for barge fleeting,

(7} “Mooring barge’ means a barge held in place by anchors or spuds
and used to moor other barges during their stay in the fleeting area.

(8) “Moeoring cell” means a sheet pile structure, usually filled with
earth, stone, or concrete and used to hold barges or other vessels in place.

(9) “Operator” means any person who operates a barge fleeting area,

(10) “Person” means any individual, firm, partnership, joint venture,
joint stock company, association, public or private corporation, muniei-
pallty, cooperative, estate, trust, receiver, executor, administrator, fidu-
clary and any representative appointed by order of any court or other-
wise acting on behalf of others,

(11) “Riparian rights’’ means the legal rights that aséure the owner of
land abutting a stream or lake access to or use of the water,

History: Cr. Register, November, 1982, No. 323, eff. 12-1 82,

NR 327.04 Application. {1) No operator may engage in barge fleeting
activities in navigable waters of the state without complying with this
chapter, except that fleeting activities in existence on December 1, 1982
may continue without a permit until a final permitting decision is made,
provided a permit application is filled with the department by April 1,
1983. An applicant for a barge fleeting permit for either an existing or
proposed activity shall submit an application to the department on
forms provided by the department,

(2) The following information shall be included in the application:

(a) Proof that the apphcant hasriparian rightson the navigable water-
way at the location of the proposed ﬂeetmg area. Proof may include fee
smple title, a Iease of riparian or moormg rights from the riparian owner,
or written permission from the riparian owner. The department shall be
notified by the operator of any action to terminate a lease or written
permission. _

(b) A map extending at least % mile up and downstream from the pro-
posed fleeting area showing the location of the proposed fleeting area by
section; township, range, and river mile and by major identifiable fea-
tures in the immediate area such as locks and dams, incorporated areas,
roads, bridges, and county lines. The map shall indicate designated fish
and wildlife areas and refuges; existing recreational areas; historical,
archeological and cultural sites, if known; residential housing locations;
and existing adjacent water or shoreland uses which, together with fleet-
ing operations, would present an unusual risk of fire, explosion, collision,
contamination or other serious safety hazards. The map shall also show
the following navigation-related features: ‘

1. Docks,

2. Landings,

3. Harbors, _ :

‘4. Mai‘inas. : ; o .
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5, Dikes,

6. Revetments,

7. Islands,

8. Navigation or warning lights,

9, Left and right channel line buoy,

10. Wing dams, and

11, Submerged cable and pipeline crossing;

{¢} A description of local land use and zoning in the vicinity of the
proposed fleeting area.

{d) A drawing of the proposed fleeting area which contains the follow-
ing: plan view and cross-sections to show existing pertinent topographie
and hydrographic features; referenced government datum plane; scale,
both vertical and horizontal (not smaller than 1" = 400 horizontal);
north arrow; current directions; flow area; property lines and adjacent
property owners by name and address; proposed features including dol-
phins, anchors, deadmen, mooring barges, mooring cells and buoys, and
ather devices; mooring facility size and configuration; and maximum
number and size of barges to be moored, and routes used by any tow
entering or leaving the fleeting area. o RS '

(e) A list of undeveloped alternative ﬂeeting:sites considered by the
a};l)plicant and the reasons why the proposed site was preferred over
them, .. - . i

{(3) An application for renewal of an existing barge fleeting permit shall
include a deseription of all changes in the information submitted with
the previous application, and additional information requested by the
department to act on the request for renewal. R

g (4) Ah. abplieatioh may not be considered complete until the appropri-
a}te environmental impact review is completed under s, 1.11, Stats., and
ch. NR 150. .

History: Cr. Register, November, 1982, No. 323, eff. 12-1-82.

NR 327:05 Procedure. {1) The applicant shall provide general informa-
tion on forms provided by the department.

(a) Technical information shall be initially submitted on 8%" x 117
reproducible sheets.

(b) Final technical information shall be submitted on full-sized (24"
36) drawings before the public notice is issued under sub. (2) or (3).

(2) The departiment shall issue a 30-day notice of the proposal fo es-
tablish a barge fleeting area and the applicant shall publish the notice
under 5. 31,06, Stats., unless the department proceeds directly to hearing
under sub. (3). Notice shall go to the Wisconsin department of develop-
ment, the Wisconsin department of transportation and to interested par-
ties who have specifically requested that they receive notices issued
under this chapter. '
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{3) If no request for a hearing on the proposed barge fleeting area is
received within 80 days after the date of publication of the notice of pro-
posal, the department may issue the requested permits without heaing,
If a request for hearing is received within the 30-day period, or if the
department objects to the proposed barge fleeting area, the matter shall
ge scheduled for hearing and notice shall be prov1ded under s, 31.06 (2),

tats,

History: Cr. Register, November, 1982, No. 323, eff. 12-1-82.

NR 327.06 Standards. The following standards apply to operation of
fleeting areas:

{1) No entity or person may engagé 1.11 bar ge ﬂeetlug without meeting
the requirements of s. NR 827.04 {2) (a} on the navigable waterway at
the site of the fleeting area.

- (2} Operators shall utilize navigation alds and markels whxch meet the
requlrements ins, NR 5.09, :

(3) Upstleam and downstréam ends of the fleet shall be Ilghted at the
inbound corner, the outhbound corner, and each barge width between, in
addition to all external corners of the fleet, with U.8, coast guard ap-
proved ‘white lights visible 360° for a dlstance of one mile,

Note: The lighting standards must be approved by the U.8, coast guard prior to bemg in
effect in Wisconsin, The standards have been submitted to the coast guard for their approval.
Until such time as that approval is chtained, U.S. eoast guard standards set forth in Annex V,
Pilot Rules, 33 CFR Part 88,13 (b} (2) remain in effect in Wisconsin. After approval of the
above standards is obtained, thls note will be de]eted

(4) ‘Barge fleeting areas may not be establlshed ar operated in a man-
ner which materially obstruets navigation or reduces the effective flood
ﬂow capacxty of a stream,

(5) Barge ﬂeetmg may not be conducted 1n a'manner which is detr:-
mental to publie rights in the waterway or to the public interest. Specific
public rights or components of the public interest may include but are
not limited to: commereial and recreational nawgatlon, economie devei—
opment, hunting, sport or commercial ﬁshmg, sw1mmmg, and the emoy-
ment of natural scenic beauty,

Note: While the department may limit the number of barges to be permitted in a speclﬁc
barge fleeting area because of environmental and navigational concerns associated with such
specific barge fleeting area, the department may not, except as stated previcusly in this note,
under existing legal authonty determine the need for fleeting capacity or otherwise limit the
number of barges in a barge ﬂeetlng area nor the total number of barge ﬂeetmg dreas,

{6) Barge fieeting areas sha!l be used by the operator only for barge
fleeting,

(7) Designated fleeting areas may be used for incidents of naVIgatlon
only to the extent that such use does not interfere with fleeting activities,
Other waterway users may not obstruct barge ﬂeetmg activities within
des:gnated fleeting areas.

(8) ‘The right of entry of barges into a ﬂeetmg area may be refused
under the Eollowmg cxrcumstances'

(a) By the operator,

(h) As a condition of the permit;
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(c) An order issued pursuant to s, 30.03, Stats.; or

{d) By the department, after conferring with the operator, when there
is ailfl imminent hazard to the pubic interest, or to public health, safety or
welfare,

(9) Barges may not be moored to trees or other natural features of an
area except with the approval of the riparian property owner or during
an emergency except that such mooring may be prohibited by the de-
partment as a permit condltlon or by order to prevent unsafe conditions
or bank erosion, .

(10} Fleeting activities may not have a ‘material adverse effect on
’lclhreatened or endangered specres, their habrtat, or other fish and wﬁdlife
abitat. )

i Barge fleeting activities may not havea materlal adverse eﬁect on
commercial clamming or fishing areas.

(12) Operators may not ﬂeet more than the maximum number of
harges approved in the permit.

(13) I‘leetmg areas shall be establrshed and operated in a manner con-
sistent with appheable iocal zoning ordmances .

(14) A bal ge fleeting permit issted heleunder may not be exerclsed
until all other necessary permits or approvals have been issued by loeal,
state or federal agencies having jurisdiction over the proposed project,

(15) Operators shali nhotify the depaa tment of plans to discontinue use
of the fleeting area for any period in excess of one navigation season.

(16) Upon the expiration of a barge fleeting permit all structures and
devrces shall be removed by the operator unless the department deter-
mines some structures and devicés must remain in place to correct ex-
isting problems ot to prevent future problems that could cause environ-
mental damage. .

(17) Operators shall respond to spllls of hazardous substances as re-
quired by ch. NR 158.

(18) Washing or cleaning of barges which results in a dlscharge toa
waterway may not oceur in fleeting areas unless authorized by and con-
ducted in conformance with eh. 147, Stats,, where apphcable

(19) Barge fleeting permits may not be transferred w1thout wrrtten
notice to the department,

(20) Operators shall at all times operate the ﬂeetlng areaina sa[e man-
ner,

(2D 'Operators shall notify the department of the name, current ad-
dress, and day and night telephone numbers of the person directly re-
sponsible for supervising the fleeting area who is to be notified in case of
emergency.

(22) Barge ﬂeetmg shall be conducted inn a manner which minimizes
bank erosion attributable to the fleeting operation. .

History: Cr, Register, November, 1982, No, 323, eff. 12-1-82,
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NR 327.07 Barge fleeting permits. (1} A barge fleeting permit shall be
required to authorize barge fleeting activities under and consistent with
?34336103 30.12, 30.15, 30.19, 30.20, 30.61 (5), 30.68 (8), 30.74 (2) and

, Stats: -

(2) Facilities in existence on December 1, 1982 shall be permltted 1f
they substantially comply with the provisions of s; NR 327.06. If the
department refuses to permit such a facility, it shall notify the operator
of such refusal and the reasons thereof. The department shall hold a
hearing if the operator requests a hearing within 30 days of such refusal.
If a request for hearing is made, the department must establish that the
glzt’? (élé facility does not substantlally comply with the provisions of s. N R

(8) The issuance or renewal of a barge fleeting permlt shall be condi-
tioned on the operation of the ﬂeetmg area in comphance w1th statutozy
standards and this chapter. . . .

-(4) The initial barge fleeting permit issued to an operator shall be valid
for a period not less than 5 years nor greater than 10 years. If no proceed-
ing for revoeation or violation of the permit has been initiated during the
term ‘of ‘the permit and there are no other changed -or previcusly un-
known cwcumstances, including environmental considerations, the per-
mit shall, after notice and opportunity. for hearmg, be 1enewed for sue-
ceedmg perlods of up to'10 years.

{5) Failure by an operator to substantlaily exercise the rlghts granted
in a permit issued under this chapter within a period of 2 years from the
issiiance of the permit shall render the pérmit null and void unless ex-
tended by the department. Failure by an operator to substantially exer-
cise the rights granted in a permit issued under this chapter for any pe-
riod of 2 consecutive yeats shail ereate a rebuttable presumption that the
operator intends to abandon and forfeit the permit and shall be causg for
a.review of the barge fleeting permit by the department,

(6) A permit shall remain in ferce during the processing of an applica-
tion for renewal, including any appeals process, provided that the appli-
cation for renewal was made prior to the expiration of the permit (s.
22‘7 14, Stats)

:.(7) The department retams Junsdlctlon to modlfy a permlt as appro- i
priate to proteet public rights and interest in navigable waters after no-
tlce and opportunity {or hearmg

I-nstor) Cr, Register, November, 1982 No 323, eff, 12—1—82 renum. (6} and (6) to be (6}
and (7), er- 5), Reglster, January, 1983, No. 325, eff, 2-1-83

NR 327 08 ]3:1rorcemcnt (1) Operators shall notify the department
within 5 days after the arrival of the first barge into the fleeting area and
within b days after the departure of the last barge from the fleeting area
each year so that the department may 1nspect the ﬂeetlng area for con-
formance with permit conditions, o

(2) Any agent or employe of the department shall at all tlmes be given
reasonable access to any and all parts of any fleeting area. Every reason-
agle effort shall be made to notify the operator or operator’s agent in
advance.
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(3) Violations of this chapter may be prosecuted by the department
under ss. 23.50, 23.79, 30.08, and 30.68 (2) and (7), Stats,

{4) The department, after investigation and notice under s. 30.03,
Stats., may revoke a barge fleeting permit for failure to eomply with per-
mit conditions.

Hislory: Cr. Registei‘, November, 1982, No. 323, eff. 12-1-82,
NR 327.09 Severability. Should any seetion, paragraph, phrase, sen-

tence or clause of this ehapter be declared invalid or unconstitutional for
any reason, the remainder of this chapter shall not be affected thereby,

History: Cr. Register, November, 1982, No, 323, eff. 12-1-82.
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