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Note: Chapter Ind 88 as it existed on November 30, 1983 was repealed and new chapter Ind
88 was created effect in December 1, 1983

Ind 88.001 Purpose. The purpose of this chapter is to implement the
law prohibiting employment discrimination and unfair honesty testing,
to provide a constructive, impartial and speedy procedure for the resolu-
tion of dISputes arising under the law, and te work toward the goal of
f}i]munatmg employment diser xmmatlon and unfair honesty testing in

1s state.

History: Cr. Register, November, 1983, No, 335, eff. 12-1-83.

\I.nd 88.01 Definitions. When used in this chapter or in the Wisconsin
fair employment act:

1) “Aet” means the Wisconsin fair employment act, ss. 111.31 fo
111.395, Stats.

{2) “Age" in reference to individuals protected against age diserimina-
tion under the act means individuals who are at least 40 but less than 70
years of age. _

(3) “Commlssmn,”. “complaint,” “complainant,” “conciliation,” “de-

partment,” “discrimination,” “discriminatory acts or practices,” “ex-
aminer,” “findings,” “hearing,” ”mvestlgatlon,” “notice,” “order,”
" it LESN ) rr i LEINTY LR Y3 H
petition,” “respondent,” “serve,” “‘service,” “subpoena,’” “unfair hon-
E}slty tetsting,” and “unlawful’ mean the same as those terms are used in
e act,

(4) “Division’’ means the equal rights division of the department,

ft_§5) “Fr]mg means the physwal receipt of a document at any division
office.

(6) “Pelson” means one or more individuals, partnerships, associa-
tions, bodies politic or corporate, joint-stock or mutual companies, unin-
corporated orgamzatlons, trusts legal replesentatwes, trustees or re-
ceivers.
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(') “Probable cause’ means a reasonable ground for belief, supported
by faets and cireumstances strong enough in themselves to warrant a
prudent person in the belief, that diserimination or unfair honesty test-
ing probably has been or is being committed.

Histery: Cr. Reglster, November. 1983, No. 335, eﬂ 12-1-83.

Ind 88.02 Conlplmnt (1) CONTENT. A comp]amt shall ldentlfy the full
name and address of each complainant and respondent. It shall state
clearly and concisely the facts constituting the alleged unlawful discrimi-
nation or unfair honesty testing, including the dates of each occurrence,

(2) FOrm, A complaint shall be written on a form which is available at
any division office or job service office of the department, or on any other
form acceptable to the department. The complaint shall be signed, nota-
rized and verified.

(3) PERSONS WHO MAY FILE, A complaint may be filled by any person or
by the person’s duly authorized representative. A complaint filed by a
respreisentative shall state that the representative is authorized to file the
complaint,

(4) FILING. A complaint may be filed at any division office. A com-
plaint which does not meet the requirements of subs, (1) and (2) of this
section shall not be accepted for filing.

(5} ASSISTANCE. Appropriate assistance in completing complaint
forms shall be made available by the division,

{6) DEFERRED COMPLAINTS, A complaint deferred to the department
by a federal or local equal employment opportunity ageney with which
the department has a work-sharing agreement complies with the require-
ments of subs. (1} and (2) of this section, and is filed when received by the
federal or local agency.

History: Cr. Register, November, 1983, No. 336, eff. 12-1-83,

" Ind 88.03 Review of complaints. (1) PRELIMINARY REVIEW, The depart-
ment shall review every complaint filed to ascertain whether the com-
plainant is protected by the act, whether the respondent is subject to the
act, whether the complaint states a elaim for relief under the act, and
whether it has been filed within the time period preseribed by the act.
The department shall serve upon the parties, except where prevented by
the anonymity requirement of s. 111,375 (1), Stats., a preliminary deter-
mination and order dismissing any complaint wlnch falls to meet these
requirements,

{(2) APPEAL. A complainant may appeal from an order dismissing a
complaint under sub. (1) of this section by filing a written request with
the administrator of the diviston, The request shall be filed within 20
days after the date of the order and shall state specifically the grounds
upon which it is based.

(3) ADMINISTRATIVE REVIEW. If a timely request is filed, the adminis-
trator, or a person designated by the administrator, shall review the pre-
fiminary determination and shall either affirim, reverse, modify or set
aside the prehmlnary determination and order, Such decision shall be
served upon the parties. If the decision reverses or sets aside the prelimi-
nary determination, the complaint shall be referred for investigation. If
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the decision affirms the preliminary determination, it is the final decision
of the department and shall be subject to review in court.

History: Cr. Register, November, 1983, No. 335, e, 12-1-83.

Ind 88.04 Withdrawal and amendment of complaints. {1) WITHDRAWAL,
A complaint may be withdrawn at any time. A request for withdrawal
shall be written and shall be signed by the complainant, or by the com-
plainant’s duly authorized representative or attorney of record. Upon
the filing of a request for withdrawal, the department shall dismiss the
complaint by written order, and such dismissal shall be with prejudlce
unless otherwise expressly stated, .

(2) AMEND\IENT A complaint may be amended subject to the ap-
proval of the department, but not later than 10 days before hearing, un-
less good cause is shown for failure to amend the complamt prior to that
time,

History: Cr, Register, November, 1983, No. 335, eff, 12-1-83.

Ind 88.05 Notice to respondents. Except where prevented by the ano-
nymity requirement of s. 111.375 (1), Stats,, the department shall serve
a copy of the complaint upon each 1espondent prior to the commence-
ment of any investigation. The department shall simultaneously serve a
notice requesting a response to the complaint within 10 days after the
date of the notice,

History: Cr, Register, November, 1983, No. 33.5, eff. 12-1-83.

ind 88.06 Investigations, The department shall investigate all com-
plaints which satisfy the review under s, Ind 88.03 and may subpoena
persons or documents when related to an investigation. Subpoenas may
be enforeed pursuant to s. 885.12, Stats.

History: Cr. Register, November, 1983, No. 335, off, 12-1-83.

Ind 88.07 Initial determinations of cause. (1) PROBABLE CAUSE. At the
conclusion of the investigation, the department shall issue a written ini-
tial determination which shall state whether or not there is probable
cause to believe that discritnination or unfair honesty testing oceurred.
The initial determination shall state the facts upon which it is based and
shall be served upon the parties, If the department initially determines
that there is probable cause, it shall simultaneously notify the parties
that conciliation services are available, but that if coneiliation fails or is
waived, the matter shall he set for hearing.

(2) NO PROBABLE CAUSE, If the department initially determines that
there is not probable cause, it shall simultaneously serve upon the parties
an order dismissing the complaint and a notice of the complainant’s right
to hearing as pr ovtded in s. Ind 88.08,

Illslor) Cr. Register, November, 1983, No. 335, eff, 12-1-83,

Ind 88,08 Hearing after initial determination of no prolmble cause. (1)
RIGHT 10 HEARING. Within 30 days after the date of an initial determina-
tion that there is not probable cause, a complainant may file with the
division a written reguest for hearing, If no timely written request is
filed, the complainant shall have waived the right to hearing, and the
initial determination and order dismissing the complaint shall be final,

Register, November, 1983, No. 335
Equal Opportunities




36 WISCONSIN ADMINISTRATIVE CODE
Ind 88

(2) HEARING, If a timely written request is filed, the department shall
notify the parties that conciliation services are available. If conciliation
fails or is waived, a hearing shall be noticed and conducted in accordance
with the provistons of the act and this chapter for hearings following ini-
tial determinations of pr obable cause.

History: Cr. Regisier, November, 1983, No. 335, eff. 12-1-82.

Ind 88.09 Conciliation. (1) RESOLUTION OF DISPUTES. The department
shall attempt to resolve the dispute ‘between the parties by conciliation
unless either party waives conciliation in writing,

(2) CONCILIATION AGREEMENT. If conciliation resolves the dispute, a
written conciliation agreement shall be prepared and shall state all mea-
sures to be taken by any party. The agreement may provide for dismissal
of the complaint, provided that such dismissal is without prejudice to the
complainant’s right to pursue the complaint against any respondent who
fails to comply with the terms of the agreement.

Histery: Cr. Register, November, 1983, No, 335, ff, 12.1.83,

Ind 88,10 Notice of hearing. If conciliation fails to resolve the dispute or
is waived, the department shall serve a notice of hearing and a copy of
the complamt on each party, The notice shall fully identify the parties
and the case number, It shall speeify a tiime and date of hearing not less
than 30 days after service of the notice of hearing, and a place of hearing
either in the county of the respondent’s residence or in the county in
which the diserimination or unfair honesty testing appears to have oc-
curred. 1t shall specify the nature of the diserimination or unfahr honesty
which appears to have oceurred, and shall state the legal authority.on
which the hearing is based. _

History: Cr. Register, November, 1983, No. 335, ff. 12-1-83,

Ind 88.11 Answer. (1) CONTENT. An answer is a written statement
which admits those allegations in the complaint which the respondent
believes are true, denies those allegations which the respondent believes
are false or which the respondent has insufficient knowledge to answer,
and asserts any matters constituting a defense,

(2) FILING AND SERVICE. Each respondent shall file an answer within
10 days after the date of the notice of hearing. The department shall
serve a copy of the answer upon all other parties.

History: Cr. Register, November, 1983, No._335. off. 12-1-83.

Ind 88.12 Prehearing conference. In any case set for hearing, prehear-
ings may be held in aceordanee with the provisions of s, 227,07 (4), Stats.

History: Cr. Register, November, 1983, No. 335, eff, 12-1-83.

‘Ind 88,13 Subpoenas and motions. (1) SUBPOENAS. The examiner may
issue subpoenas and subpoenas duces tecum, on the examiner’s own mo-
tion or upon proper application of any party, whenever necessary to
compel the attendance of witnesses or the production of documents. Ser-
vice of subpoenas shall be made in the manner prescribed by law. Sub-
poenas may be enforced pursuant to s, 885.12, Stats.

(2} Morions. Motions made during a hearing may be stated orally and
shall, with the ruling of the examiner, be ineluded in the record of the
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hearing. All other motions shall be in writing and shall state briefly the
relief requested and the grounds upon which the moving party is entitled
to relief. All written motions shall be filed with the examiner or with the
director of the division’s bureau of legal services. Any party opposing the
motion may file a brief written response. The department shall serve a
copy of all written motions and responses on the other parties. Al writ-
ten motions shall be decided without further argument unless requested
by the examiner or director.

Uistery: Cr. Register, November, 1983, No. 335, eff, 12-1-83.

Ind 88.14 Discovery. {1) EXCHANGE OF WITNESSES AND EXHIBITS. At
least 10 days before the hearing, the parties shall file and exchange the
names of withesses and copies of exhibits which they intend to utilize at
the hearing. With the exception of rebuttal matter and in the absence of
good cause, the failure to timely file and exchange the names of witnesses
and exhibits shall result in the exclusion of the witnesses’ testimony and
the exhibits,

{2) TAKING AND PRESERVATION OF EVIDENCE. Each party may take
and preserve evidence prior to hearing as provided in ch. 804, Stats., ex-
cept that discovery directed to an unrepresented complamant shall not
be permitted in the absence of written consent,

History: Cr, Register, November, 1983, No. 335, eff. 12-1-83.

Ind 88.15 Disgualification of examiner. Upon the examiner’s own motion
or upon a timely and sufficient affidavit filed by any party, the examiner
shall determine whether to disqualify himself or hersell because of per-
sonal bias or other disqualification. Such determination shall be made a
part of the record and decision in the case. '

Histery: (‘r Roglqtor, November, 1983, No, 335, eff, 12-1.83.

Ind 88.16 Ho'lrmgs (1) ProcepuRE. Hearings shali bé condueted in
conformity with the act, this chapter, and the provisions of ch. 227,
Stats.

(2) APPEARANCE OF PARTIES. Parties may appear at the hearing in per-
son and by counsel or other representative,

(3) ACCELERATION OF HEARING. The parties mayfilea written stipula-
tion that the hearing be held less than 30 days after service of the notice
of hearing,

(4) POSTPONEMENTS AND CONTINUANCES. All requests for postpone-
ments shall be filed with the examiner or with the director within 10 days
after the date of the notice of hearing, except where emergency cireum-
stances arise thereafter and prior to hearing. Postponements and contin-
uances shall be granted only for good cause shown and not for the mere
convenience of the parties, their attorneys, or their representatives,

(5) FAILURE TO APPEAR, If the complainant fails to appear at hearing,
either in person or by a representative, the examiner shall dismiss the
complaint. If a respondent fails to appear at hearing, the hearing shall
proceed as scheduled. If, within 10 days after the date of the hearing, any
party who fails to appear shows good cause in writing for the fallure to
appear, the examiner may reopen the hearing.

History: Cr, Register, November, 1983, No. 335, eff, 12-1-83.
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Ind 88.17 Record of proceedings. (1) TRANSCRIPTION OF RECORD. A
stenographic, electronic or other record of oral proceedings shall be made
at all hearings conducted under the act, Transeription of the record for
purposes other than judicial review shall be at the expense of any party
who requests the transcription, at a reasonable compensatory fee as de-
termined by the department. The record shall be transeribed into a writ-
t&_an[ transeript at the department’s expense only for the purpose of judi-
cial review. '

{2) TraNscripTs. Copies of the written transcript shall be at the ex-
pense of any party who requests the transeript, at a reasonable fee as
determined by the department, except that copies shall he made avail-
able without cost upon submission of a sworn affidavit of indigency and
inability to pay the cost of the transcript. Indigency shall be determined
in the manner provided in s, 977,07 (2}, Stats. . .

ilistory: Cr. Register, November, 1983, No. 335, eff, 12-1-83.

Ind 88,18 Ddecision and erder. (1) SUMMARY OF PROCEEDINGS. The ex-
aminer shall prepare a summary of the proceedings and a formal written
deeision, Tf the record is transcribed before the examiner prepares a deci-
sim:l,_ the written transcript may be substituted for the summary of pro-
ceadings.

(2) DECISION, The examiner’s decision shall include findings of faet,
conclusions of law, and an order. An opinion may accompany the deci-
S10n.,

{3) OrDER. The examiner’s order shall either dismiss the complaint or
direct such action by the respondent as will effectuate the purpose of the
act, with or without back pay and interest, The order is subject to review
only by the commission, and in the absence of a timely petition for re-
view; the order is final for purposes of enforcement.

. (4) SBRVICE. A copy of the examiner's summary of proceedings, deci-
sion and order shall be served on the parties,

Note: In Anderson v, Labor & Industry Eeo, CO?)??H.; 111 Wis, 2d 245, 260, 330 N.W.2d 594
{1983), the court held that back pay awards under the act should be increased to reflect the
acerual of interest at the rate of 7% per annum,

Histery: Cr, Register, November, 1983, No. 335, eff, 12-1-83,

Ind 88.19 Commission review. Any party may file a written petition for
review by the commission of the examiner’s decision and order. The peti-
tion shall be filed with the division's Milwaukee or Madison office within

20 days after the date that a copy of the examiner’s decision and order is.

mailed to the last known addresses of the parties.

History: Cr. Register, November, 1983, No. 335, eff. 12:1.83,

Ind 88.20 Pre-cmploymeni inyuiries and employment records. An em-
ployer subject to the act may make such pre-employment inguiries and
keep such employment records as will enable the employer to determine
statistically the age, race, color, creed, handicap, sex, national origin,
ancestry or marital status of applicants and employes. Pre-employment
inquiries and employment records which tend directly or indirectly to

Register, November, 1983, No. 335
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disclose such information do net constitute unlawful discrimination per

History: Cr. Register, November, 1983, No, 335, eff. 12.1.83,

Ind 88.21 Posting reguirement, Every employer, employment agency,
labor organization, and licensing agenecy subject to the act shall post in
conspictous places upon its premises a poster prepared and made avail:
a]l:!e by the department relating to the provisions of the act and this
chapter.

Histery: Cr. Register, November, 1983, No. 335, eff. 12-1-83,

Ind 88,22 Meihod for adjusting the amount of retirement benefits for pur-
poses of the exemption for bona fide executives and high policy-making em-
ployes. (1) EXEMPTION FOR BONA FIDE EXECUTIVE AND HIGH POLICY-MAK-
ING EMPLOYES. The prohibition against mandatory retirement based on
age does not apply to any employe who has attained age 65 but not age
70 and who for the two-year pertod before retirement has been employed
in a bona fide executive or high policy-making position, if the employe is
entitled to an immediate nonforfeitable annual retirement benefit from a
pension, profit-sharing, savings or deferred compensation plan offered by
the employer, or from any combination of those plans, which benefit
equals in the aggregate at least $27,000.

(2) FORM OF RETIREMENT BENEFIT, If the retirement benefif referred to
insub. (1}1s in a form cther than a straight life annuity with no ancillary
benefits, or if employes contribute to the plan or make roll-over contribu-
tions, the benefit shall be adjusted in accordance with this section so that
the benefit is equivalent to a straight life annuity with no ancillary bene-
fits under a plan to which employes do not contribute and under which no
roll-over contributions are made.

(3) BENEFIT OPTIONS. The requirement that an employe be entitled to
the equivalent of a straight life annuity of $27,000, with no ancillary ben-
efits, is satisfied where the employe has the option of receiving a) an
annual payment each year following retirement of at least $27,000 as
adjusted, or periodic payments on a more frequent basis which, in the
aggregate, equal at least $27,000 per year as adjusted; b} a lump sum
payment upon retirement with which it is possible to purchase a single
life annuity with no ancillary benefits yielding at least $27,000 per year
as adjusted; e) benefifs upon retirement whose aggregate value upon re-
tirement, with respect to those payments which are scheduled to be made
within the period of the employe’s life expectancy, is $27,000 per year as
adjustment; or d) any other option selected by the employe. The bene-
fits computed under options a)-¢) may be aggregated for purposes of de-
termining whether the $27,000 requirement has been met. Benefits avail-
able only after the employe’s death may not be included. The
determination of the value of the henefits shall be made on the basis of
reasonable actuarial assumptions with respect to mortality and interest.

(b) PERMISSIBLE EMPLOYE BENERT PLANS. The only retirement bene-
fits which may be counted towards the $27,000 annual benefit are those
from a pension, profit-sharing, savings, or deferred compensation plan,
or any combination of such plans. Sueh plans include, but are not limited
to, stock bonus, thrift and simplified employe pensions. The value of ben-
efits from any other employe benefit plans, such as health or life insur-
ance, may not be counted.

Register, November, 1983, No. 335
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(6) ADJUSTMENT OF RETIREMENT BENEFIT. In calculating the value of a
pension, profit-sharing, savings or deferred compensation plan, or any
combination of those plans, amounts attributable to social security, em-
ploye contributions, contributions of prior emp]oyers, and roll—over con-
tributions shall be excluded.

Note: The United States equal employment opportunity commlssmn has promulgated a
similar regulation, 29 C.F.R. § 1627.17, Tor adjusting the amount of retirement benefits for
purposes of the identical exemptlon contained in the Federal Age Diserimination in Employ-
ment Act for bona fide executives and high policy-making employes.

Histery; Cr. Register, November, 1983, No. 335, off; 12-1-83.
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