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A~ministrative rules to repeal and recreate chapter IND 88 relating to fair 
employment practices - compli'1int and hearing procedure. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

ANALYSIS OF RUT,ES 

This rule is a revision of the department's current procedures for the 
\r.}isconsin Filir Employment LLlW. The proposed changes are intended to c]edtl 
up the old rules and bring them intu clccUX-rl with most recent leqislative 
l:hclllqcs, F()r eXiHllple: Ind 88.08 on hearings does not conform to the chanqes 
m<lde by the Legisldtun~ with respect: to rc:vic'w by the new separate and distinct: 
LdO()I .tnd Industry f~eview Cummission, l\qdin Inc! iltLOHS refl'l's to thce filinq 
(,[ writtc'n exceptions whereds the Idw prc~;cn\'ly I'c[c,rs t() i't,titjuns fur Review, 

The r1f~finition section, Ind 88.01, hilS been cxpilrl(lod to inclurle it definition 
on aqe to reflect the extcn~;i()n of the prohihition ilgainst cliscri.mindtion ()n 

til(' bdsis of aqe to include indivicluitls up tu 70 YCdr:: of dCJC in contr'lst to 
the Fonner law provi.ding protection for such inclivic1uals up to the age (;f Cf), 

An attempt was also made to revise ,,])(1 put in plain understandJble L:tnquilge 
tho.se provisions which appeared to be too legalistic. The new rule;:; ,11 low 

<in authorized representative to file a complaint on behalf of a cumplaindnt. 
1\1"" IItC,W is tll(~ f,'rmdlizing of a procedure for hclndling iurisdictiondJ reviews 
l1y !-he Aqency (Tml HB.03), It sh()uld he noted there is no appeal by d Complainant 
I () II\(, l"il)()r .Illrl Industry Review Commission followillC] iln ildver:,e decision of 

I\(J iurisdiction. In such illsLdnCt;S bl~C.lll:~(' the T"lbor ,mel Industry Review 
C"{nlnission C,ln only review findings of fuct, the dppr()priclte: pl.lcc' I-I' :;(>(>k 

relief is in Circuit Court. The new rules give recognition of this fact. 

An important change noted in the new ru1es is the elimination of hearings 
on the issue of probable cause following an initiLll detennindtion of no probable 
cduse(Incl 88,08), Instead Complainant would be entitled on ,\ timely ilppeitl 
to a hearing ,)n the merits, 1. e. , on whether an Jct of discrimination had been 
,_;'-)TTlfllltted. This would be in line with present federal law where Complc;inants 
f"llowing findings of no reds()nab](~ cause would be entitled to seek full remedy 
In ferleral court even though the finding of the investigator was one of no 
r'easurtclblc CdLlse to bel jeve dn act of rliscrimination had been committecl. This 
,;h()lllcl mdke for d more expeditious hclfldling of such compl<1ints ;-mel would 
eliminate the seconcll1cilrinq thclt is the present procedure. 

The current rules m,-Ike no provis ion for 1're-he,l1"ing c! iscovery. 'l'11e 
proposed rules (Ind 88.14) allow the same discovery procedures clval1ilble in 
civil lawsuits with the exception tht discovery against an unrepresented 
c(JlI1pl dllldnt must be preceded by the complainant's written consent. In 
dcklitioo, the pclrties must fjle dnd exchange the names of witnesses and copies 
nt C'Xhlbitc; lit ICdst ten ddys before the hearing; failure to do so in the 
dbsence of good Cduse will result in the exclusion of the witness' testimony 
\)r t-lw C'Xllihit from the hedring. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
Pursuant to the authority vested in the State of Wisconsin, Department uf 

Industry, Labor- and Hwnan Relations by s. 111.375(1), stJt,s., the department hereby 
repedls and recreates rules interpreting ss. ]11.31 - 111.395, Stats., as follows: 

SECTION] : Chapter IND 88 is repealed ilnd recreated to read: 



Chapter Ind 88 

EQUAL OPPORTUNITIES 

Fair Employment 

Ind 88.001 PURPOSE. The purpose of this chapter is to 

implement the law prohibiting employment discrimination and 

unfair honesty testing, to provide a constructive, impartial and 

speedy procedure for the resolution of disputes arising under the 

law, and to work toward the goal of eliminating employment 

discrimination and unfair honesty testing in this state. 

Ind 88.01 DEFINITIONS. When used in this chapter or in the 

Wisconsin fair employment act: 

(I) "Act" means the Wiscons in fair employment act, ss. 

111.31 to 111.395, Stats. 

(2) "Age" in reference to individuals protected against age 

discrimination under the act means individuals who are at least 

40 but less than 70 years of age. 

(3) "Commission," "complaint," "complainant," 

"conciliation," "department," "discrimination," "discriminatory 

acts or practices," "examiner," "findings," "hearing," 

"investigation," "notice," "order," "petition," "respondent," 

"serve," "service," "subpoena," "unfair honesty testing," and 

"unlawful" mean the same as those terms are used in the act. 
i 

(4) "Division" means the equal rights division of the 

department. 

(5) "Filing" means the physical receipt of a document at 

any division office. 



(6) "Person" means one or more individuals, partnerships, 

associations, bodies politic or corporate, joint-stock or mutual 

companies, unincorporated organizations, trusts, legal 

representatives, trustees or receivers. 

(7) "Probable cause" means a reasonable ground for belief, 

supported by facts and circumstances strong enough in themselves 

to warrant a prudent person in the belief, that discrimination or 

unfair honesty testing probably has been or is being committed. 

Ind 88.02 COMPLAINT. (1) CONTENT. A complaint shall 

identify the full name and address of each complainant and 

respondent. It shall state clearly and concisely the facts 

constituting the alleged unlawful discrimination or unfair 

honesty testing, including the dates of each occurrence. 

(2) FORM. A complaint shall be written on a form which is 

available at any division office or job service office of the 

department, or on any other form acceptable to the department. 

The complaint shall be signed, notarized and verified. 

(3) PERSONS WHO MAY FILE. A complaint may be filed by any 

person or by the person's duly authorized representative. A 

complaint filed by a representative shall state that the 

representative is authorized to file the complaint. 

(4) FILING. A complaint may be filed at any division 

office. A complaint which does not meet the requirements of 

subsections (1) and (2) of this section shall not be accepted for 

filing· 

(5) ~SSISTANCE. Appropriate assistance in completing 

cOWplaint ~orms phall be made available by the division. 
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(6) DEFERRED COMPLAINTS. A complaint deferred to the 

department by a federal or local equal employment opportuni ty 

agency wi th which the department has a work-shar ing agreement 

complies with the requirements of sUbsections (1) and (2) of this 

section, and is filed when received by the federal or local 

agency. 

Ind 88.03 REVIEW OF COMPLAINTS. (1) PRELIMINARY REVIEW. 

The department shall review every complaint filed to ascertain 

whether the complainant is protected by the act, whether the 

respondent is subject to the act, whether the complaint states a 

claim for relief under the act, and whether it has been filed 

wi thin the time per iod . prescr ibed by the act. The department 

shall serve upon the parties, except where prevented by the 

anonymity requirement of s. 111.375 (1), Stats., a preliminary 

determination and order dismissing any complaint which fails to 

meet these requirements. 

(2) APPEAL. A complainant may appeal from an order 

dismissing a complaint under subsection (1) of this section by 

filing a wr i t ten reques t wi th the administrator of the 

d i v is ion. The request shall be filed wi th in 20 days after the 

date of the order and shall state specifically the grounds upon 

which it is based. 

(3) ADMINISTRATIVE REVIEW. If a timely request is filed, 

the administrator, or a person designated by the administrator, 

shall review the preliminary determination and shall either 

a~firm, reverse, modify or set aside the Preliminary 

~ete~mination and order. Such decision shall be served upon the 
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parties. If the decision reverses or sets aside the preliminary 

determination, . the complaint shall be referred for 

investigation. If the decision affirms the preliminary 

determination, it is the final decision of the department and 

shall be subject to review in court. 

Ind 88.04 WITHDRAWAL AND AMENDMENT OF COMPLAIN'I'S. 

(1) WITHDRAWAL. A complaint may be withdrawn at any time. A 

request for wi thdrawal shall be wr i tten and shall be signed by 

the complainant, or by the complainant's duly authori zed 

representative or attorney of record. Upon the filing of a 

request for withdrawal, the department shall dismiss the 

complaint by wri tten order, and such dismissal shall be wi th 

prejudice unless otherwise expressly stated. 

(2) AMENDMENT. A complaint may be amended subject to the 

approval of the department, but not later than 10 days before 

hearing, unless good cause is shown for failure to amend the 

complaint prior to that time. 

Ind 88.05 NOTICE TO RESPONDENTS. 

the anonymity requirement of s. 

q~partment shall serve a copy of 

Except where prevented by 

111.375(1), Stats., the 

the complaint upon each 

respondent prior to the commencement of any investigation. The 

department shall simultaneously serve a notice requesting a 

response to the complaint within 10 days after the date of the 

notice. 

Ind 88.06 INVESTIGATIONS. The department shall investigate 

all complaints which satisfy the review under s. Ind 88.03 and 

ma,y suppoena persons or documents when related to an 
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investigation. Subpoenas may be enforced pursuant to s. 885.12, 

Stats. 

Ind 88.07 INITIAL DETERMINATIONS OF CAUSE. (1) PROBABLE 

CAUSE. At the conclusion of the investigation, the department 

shall issue a wr i tten ini tial determination which shall state 

whether or not there is probable cause to believe that 

discrimination or unfair honesty testing occurred. The initial 

determina tion shall state the facts upon wh ich it is based and 

shall be served upon the parties. If the department ini tially 

determines that there is probable cause, it shall simultaneously 

notify the parties that conciliation services are available, but 

that if conciliation fails or is waived, the matter shall be set 

for hearing. 

(2) NO PROBABLE CAUSE. If the department 

determines that there is not probable cause, 

initially 

it shall 

simultaneously serve upon the parties an order dismissing the 

complaint and a notice of the complainant's right to hearing as 

provided in s. Ind 88.08. 

Ind 88.08 HEARING AFTER INITIAL DETERMINATION OF NO PROBABLE 

CAUSE. (I) RIGHT TO HEARING. Within 30 days after the date of 

an ini tial determination that there is not probable cause, a 

complainant may file with the divi$ion a written request for 

h~aring. If no timely written request is filed, the complainant 

shall have waived the right to hearing, and the initial 

d~termination and order dismissing the complaint shall be final. 

(2) HEARING. If a timely written request is filed, the 

depat:'trqent shall notify the parties that conciliation services 
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are available. If conciliation fails or is waived, a hearing 

shall be noticed and conducted in accordance with the provisions 

of the act and this chapter for hearings following initial 

determinations of probable cause. 

Ind 88.09 CONCILIATION. (1) RESOLUTION OF DISPUTES. The 

department shall attempt to resolve the dispute between the 

parties by conciliation unless either party waives conciliation 

in writing. 

(2) CONCILIATION AGREEMENT. If conciliation resolves the 

dispute, a wri tten conciliation agreement shall be prepared and 

shall state all measures to be taken by any party. The agreement 

may provide for dismissal of the complaint, provided that such 

dismissal is without prejudice to the complainant's right to 

pursue the complaint against any respondent who fails to comply 

with the terms of the agreement. 

Ind 88.10 NOTICE OF rmARING. If conciliation fails to 

resol ve the dispute or is wai ved, the department shall serve a 

notice of hearing and a copy of the complaint on each party. The 

notice shall fully identify the parties and the case number. It 

shall speci fy a time and date of hear i ng not less than 30 days 

after service of the notice of hearing, and a place of hearing 

ei ther in the county of the respondent's residence or in the 

county in which the discrimination or unfair honesty testing 

aJ;>pears to have oocurred. It shall specify the nature of the 

discrimination or unfair honesty which appears to have occurred, 

and shall state the legal aqthor i ty on whi ch the hear i ng is 

b~ped. 
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Ind 88.11 ANSWER. (1) CONTENT. An answer is a written 

statement which admi ts those allegations in the complaint which 

the respondent believes are true, denies those allegations which 

the respondent believes are false or which the respondent has 

insufficient knowledge to answer, and asserts any matters 

constituting a defense. 

(2) FILING AND SERVICE. Each respondent shall file an 

answer wi thin 10 days after the date of the notice of hear ing. 

The department shall serve a copy of the answer upon all other 

parties. 

Ind 88.12 PREHEARING CONFERENCE. In any case 

hearing, prehearings may be held in accordance 

provisions of s. 227.07(4), Stats. 

set 

with 

for 

the 

Ind 88.13 SUBPOENAS AND MOTIONS. (1) SUBPOENAS. The 

examiner may issue subpoenas and subpoenas duces tecum, on the 

examiner's own motion or upon proper application of any party, 

whenever necessary to compel the attendance of witnesses or the 

production of documents. Service of subpoenas shall be made in 

the manner prescribed by law. Subpoenas may be enforced pursuant 

to s. 885.12, Stats. 

(2) MOTIONS. Motions made during a hearing may be stated 

orally and shall, with the ruling of the examiner, be included in 

the record of the hearing. All other motions shall be in writing 

and shall state briefly the relief requested and the grounds upon 

which the moving party is entitled to relief. All written 

mqtions $hall be filed with the examiner o~ with the director of 

the division's bureau of legal services. Any party opposing the 
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motion may file a brief written response. The department shall 

serve a copy of all wr i tten motions and responses on the other 

parties. All wr i tten motions shall be decided wi thout further 

argument unless requested by the examiner or director. 

Ind 88.14 DISCOVERY. (1) EXCHANGE OF WITNESSES AND 

EXHIBITS. At least 10 days before the hearing, the parties shall 

file and exchange the names of witnesses and copies of exhibits 

which they intend to utilize at the hearing. With the exception 

of rebuttal matter and in the absence of good cause, the failure 

to timely file and exchange the names of witnesses and exhibits 

shall result in the exclusion of the witnesses' testimony and the 

exhibits. 

(2) TAKING AND PRESERVATION OF EVIDENCE. Each party may 

take and preserve ev idence pr ior to hear ing as prov ided in ch. 

804, Stats., except that discovery directed to an unrepresented 

complainant shall not be permitted in the absence of written 

consent. 

Ind 88.15 DISQUALIFICATION OF EXAMINER. Upon the examiner's 

own motion or upon a timely and sufficient affidavit filed by any 

party, the examiner shall determine whether to disqualify himself 

or herself because of personal bias or other disqualification. 

Such determination shall be made a part of the record and 

decision in the case. 

Ind 88.16 HEARINGS. ( 1) PROCEDURE • Hear ings shall be 
" 

oqnducted in conformity with the act, this chapter, and the 

provisiqns of ch. 227, Stats. 

-8-



(2) APPEARANCE OF PARTIES. Part ies may appear at the 

hearing in person and by counselor other representative. 

(3) ACCELERATION OF HEARING. The parties may file a 

written stipulation that the hearing be held less than 30 days 

after service of the notice of hearing. 

(4) POSTPONEMENTS AND CONTINUANCES. All requests for 

postponements shall be filed with the examiner or with the 

director within 10 days after the date of the notice of hearing, 

except where emergency c.ircumstances arise thereafter and prior 

to hearing. Postponements and continuances shall be granted 

only for good cause shown and not for the mere convenience of the 

parties, their attorneys, or their representatives. 

(5) FAILURE TO APPEAR. If the complainant fails to appear 

at hearing, either in person or by a representative, the examiner 

shall dismiss the complaint. If a respondent fails to appear at 

hear ing, the hear ing shall proceed as scheduled. If, wi thin 10 

days after the date of the hearing, any party who fails to appear 

shows good cause in writing for the failure to appear, the 

examiner may reopen the hearing. 

Ind 88.17 RECORD OF PROCEEDINGS. (1) TRANSCRIPTION OF 

RECORD. A stenographic, electronic or other record of oral 

proceeqing::> shall be made at all hearings conducted under the 

act. Transcription of the record for purposes other than 

judicia~ review shall be at the expense of any party who requests 

the transcription, at a reasonable compensatory fee as determined 

by the department. The record shall be transcribed into a written 
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transcr ipt at the department's expense only for the purpose of 

judicial review. 

(2) TRANSCRIPTS. Copies of the written transcript shall be 

at the expense of any party who requests the transcript, at a 

reasonable fee as determined by the department, except that 

copies shall be made available without cost upon submission of a 

sworn affidavit of indigency and inability to pay the cost of the 

transcript. Indigency shall be determined in the manner provided 

in s. 977.07(2), Stats. 

Ind 88.18 DECISION AND ORDER. (1) SUMMARY OF PROCEEDINGS. 

The examiner shall prepare a summary of the proceedings and a 

formal written decision. If the record is transcribed before the 

examiner prepares a decision, the written transcript may be 

substituted for the summary of proceedings. 

(2) DECISION. The examiner's decision shall include 

findings of fact, conclusions of law, and an order. An opinion 

may accompany the decision. 

(3) ORDER. The examiner's order shall either dismiss the 

complaint or direct such action by the respondent as will 

effectuate the purpose of the act, with or without back pay and 

interest. The order is subject to review only by the commission, 

and in the absence of a timely petition for review, the order is 

f~na+ for purposes of enforcement. 

(4) SERVICE. A copy of the examiner'S summary of 

proceeqings, decision and order shall be served on the parties. 

NOTE: In Anderson v. Labor & Industry Rev. Comm., III wis. 

2q 245, 260, 330 N.W.2d 594 (1983), the court held that back pay 
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awards under the act should be increased to reflect the accrual 

of interest at the rate of seven percent per annum. 

Ind. 88.19 COMMISSION REVIEW. Any party may file a written 

petition for review by the commission of the examiner's decision 

and order. The petition shall be filed with the division's 

Milwaukee or Madison office within 20 days after the date that a 

copy of the examiner's decision and order is mailed to the last 

known addresses of the parties. 

Ind 88.20 PRE-EMPLOYMENT INQUIRIES AND EMPLOYMENT RECORDS. 

An employer subject to the act may make such pre-employment 

inquir ies and keep such employment records as will enable the 

employer to determine statistically the age, race, color, creed, 

handicap, sex, national origin, ancestry or marital status of 

applicants and employees. Pre-employment inquir ies and 

employment records which tend directly or indirectly to disclose 

such information do not constitute unlawful discrimination per 

see 

Ind 88.21 POSTING REQUIREMENT. Every employer, employment 

agency, labor organization, and licensing agency subject to the 

act shall post in conspicuous places upon its premises a poster 

prepared qnd made available by the department relating to the 

provisions of the act and this chapter. 

Inq 88022 ME'fHOD FOR ADJUSTING THE AMOUNT OF RETIREMENT 

BENEFITS FOR PURPOSES OF THE EXEMPTION FOR BONA FIDE EXECUTIVES 

AND flI~H POLICY-MAKING EMPLOYES. (1) EXEMP'rION FOR BONA FIDE 

EXECPTIVE AND HIGH POLICY-MAKING ~MP~OYES. The prohibition 

against mandatory retirement based on age does not apply to any 
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employe who has attained age 65 but not age 70 and who for the 

two-year per iod before retirement has been employed in a bona 

fide executive or high policy-making position, if that employe is 

entitled to an immediate nonforfeitable annual retirement benefit 

from a pension, profit-sharing, savings or deferred compensation 

plan offered by the employer, or from any combination of those 

plans, which benefit equals in the aggregate at least $27,000. 

(2) FORM OF RETIREMENT BENEFIT. If the retirement benefit 

referred to in sUbsection (1) is in a form other than a straight 

life annuity with no ancillary benefits, or if employes 

contribute to the plan or make roll-over contributions, the 

benefit shall be adjusted in accordance with this section so that 

the benefit is equivalent to -a straight life annuity with no 

ancillary benefits under a plan to which employes do not 

contribute and under which no roll-over contributions are made. 

(3 ) BENEFIT OPTIONS. The requirement that an employe be 

entitled to the equivalent of a straight life annuity of $27,000, 

with no ancillary benefits, is satisfied where the employe has 

the option of receiving (a) an annual payment each year following 

retirement of at least $27,000 as adjusted, or periodic payments 

on a more frequent basis which, in the aggregate, equal at least 

$27,000 per year as adjusted; (b) a lump sum payment upon 

retirement wi th which it is possible to purchase a single life 

annuity with no ancillary benefits yielding at least $27,000 per 

year as adjusted; (c) benefits upon retirement whose aggregate 

value upon retirement, with respect to those payments which are 

sqheql1 leq to be mClde wi th in the per iod of the employe's Ii fe 
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expectancy, is $27,000 per year as adjusted ~ or (d) any other 

option selected by the employe. The benef its computed under 

options (a) - (c) may be aggregated for purposes of determining 

whether the $27,000 requirement has been met. Benefits available 

only after the employe's death may not be included. The 

determination of the value of the benefits shall be made on the 

basis of reasonable actuarial assumptions with respect to 

mortality and interest. 

(5) PERMISSIBLE EMPLOYE BENEFIT PLANS. 'rhe only retirement 

benefits which may be counted towards the $27,000 annual benefit 

are those from a pens ion, profi t-shar ing, sav ings, or defer red 

compensation plan, or any combination of such plans. Such plans 

include, but are not limited to, stock bonus, thrift and 

simplified employe pensions. The value of benefits from any 

other employe benefit plans, such as health or life insurance, 

may not be counted. 

(6) ADJUSTMENT OF RETIREMENT BENEFIT. In calculating the 

value of a pension, profit-sharing, savings or deferred 

compensation plan, or any combination of those plans, amounts 

attributable to social security, employe contributions, 

cpntributions of prior employers, and roll-over contributions 

shall be excluded. 

NOTE: The united States Equal Employment Opportunity 

Commission has promulgated a similar regulation, 29 C.F.R. § 

1627.17, for adjusting the amount of retirement benefits for 

purpoSe~ of the identical exemption contained in the Federal Age 

Discrimination in Employment Act for bona fide executives and 

high policy-making employes. 
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* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

EFFECTIVE DATE 

Pursuant to s. 227.026 (1), Intro., Stats., these rules shall take effect 
on the first day of the month following publication in the Wis.'JAdm. Register. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 


