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STATE OF WISCONSIN DEPARTMENT OF TRANSPORTATION 
OFFICE OF THE SECRETARY 

IN THE MATTER OF THE CREATION 
OF CH. TRANS 504, WIS. ADMIN. 
CODE, RELATING TO DEBARMENT, 
SUSPENSION AND INELIGIBILITY 
OF TRANSPORTATION CONTRACTORS 

ORDER 
ADOPTING 

RULES 

Analysis Prepared by Wisconsin Department of Transportation 

General summary of rule. The department of transportation is 
charged by statute to contract only with responsible contractors. 
This rule establishes a procedure to debar or to suspend contrac­
tors from department of transportation contracts for offenses that 
show a lack of integrity in contracting activities. Examples of 
offenses for which debarment or suspension is provided are: a 
criminal offense in connection with a public contract, violation 
of an anti trust statute relating to bids, theft, forgery, false 
statements and obstruction of justice. This rule establishes pro­
cedures to be followed by the department of transportation to 
debar contractors from DOT contracts for up to three years and to 
suspend contractors from DOT contracts temporarily pending comple­
tion of investigation or legal proceedings. This administrative 
rule is patterned after a federal regulation applicable to similar 
matters; that regulation appears at 40 Fed. Reg. 43692-43696 
(1982) . 

Fiscal estimate. This rule may result in some minimal in­
crease in DOT staff time spent in complying with the debarment and 
suspension procedures required by the rule. Nonetheless, that in­
crease is more than offset by the benefits resulting from adoption 
of a comprehensive rule governing matters in which disputes are 
significant and fairness toward all persons involved is essential. 

This analysis was prepared by Philip Peterson, Office of 
General Counsel, Wisconsin Department of Transportation, Room 103B 
Hill Farms State Office Building, P.O. Box 7910, Madison, 
Wisconsin 53707 (608-266-8810). 

Pursuant to authority vested in the department of transporta-

tion by s. 110.06(1), Stats., the department of transportation 

adopts rules interpreting certain provisions of SSe 16.70-16.845 

and of chs. 84 and 85, Stats., as follows: 
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RULE TEXT 

SECTION 1. Chapter Trans 504 is created to read: 

Trans 504 

DEBARMENT, SUSPENSION AND INELIGIBILITY OF 

DEPARTMENT OF TRANSPORTATION CONTRACTORS 

Trans 504.01 GENERAL. (1) SCOPE OF CHAPTER. This chapter: 

(a) Prescribes certain policies and procedures governing the 

debarment and suspension of contractors from contracts involving 

the Wisconsin department of transportation. 

(b) Provides for the listing of debarred contractors, of sus­

pended contractors and of contractors declared ineligible for 

department contracts. 

(c) Sets forth the treatment accorded contractors listed as 

debarred, suspended, or ineligible. 

(2) POLICY. (a) The department shall solicit bids from, 

award contracts to and approve suboontracts with only responsible 

business concerns and individuals. Debarment and suspension are 

appropriate means to effectuate this policy. 

(b) Debarment and suspension are serious actions imposed only 

to protect the public interest, not for punishment. 

Trans 504.02 DEFINITIONS. In this chapter: (1) "Adequate 

evidence" means information sufficient to support a reasonable 

belief that a particular act or omission has occurred. 

(2) "Affiliates" means business concerns or individuals 

having a relationship whereby one directly or indirectly controls 

or can control the other or whereby a third business concern or 

individual directly or indirectly controls or can control the sub­

ject business concerns or individuals. 
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(3) "Consolidated list" means a list compiled and maintained 

by the department and containing the names of contractors that 

have been debarred or suspended under this chapter or that have 

been declared ineligible under statute, rule, order or legal 

authority other than this chapter. 

(4) "Contractor" means any individual or any legal entity, 

including its officers and directors, that submits bids or propo-

sals for or is awarded or may reasonably be expected to submit 

bids or proposals for or be awarded a department contract. This 

defini tion includes any subcontractor of a contractor that con-

ducts business with the department as an agent or representative 

of a contractor and any individual or legal entity that conducts 

business with the department as an agent or representative of a 

contractor. 

(5) "Conviction" means a judgment or conviction of a criminal 

of. fense by any court of competent jurisdiction, whether entered 
J 

upon a verdict or a plea and includes a conviction entered upon a 

nolo contendere plea. 

(6) "Debarment" means action taken by the department under 

Trans 504.05 to exclude a contractor from contracting with the 

department and from department-approved subcontracting for a spe-

cified period. A contractor so excluded is "debarred." 

(7) "Department" means the Wisconsin department of transpor-

tation. 

(8) "Hearing examiner" means a designee of the secretary who 

is authorized to conduct a fact-finding hearing and to prepare 

written findings of fact and who may be authorized to issue debar-

ment and suspension decisions pursuant to this chapter. 
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(9) "Ineligible" means excluded from contracting with the 

department and, if appropriate, from department-approved subcon­

tracting, if under statute, rule, order or legal authority other 

than this chapter. Note: Examples of reasons for ineligibility 

are wage-rate violations, civil rights violations and deficient 

progress. 

(10) "Indictment" includes an indictment for a criminal 

offense, an information or any other filing by a competent autho­

rity charging a criminal offense that results in finding probable 

cause to believe a felony has been committed and in binding the 

defendant over for trial. 

(11) "Judgment" means a judgment in a civil action by any 

court of competent jurisdiction. 

(12) "Secretary" means the secretary of the department or an 

authorized representative or designee. 

(13) "Suspension" means action taken by the department under 

s. Trans 504.06 to exclude a contractor from contracting with the 

department or from department-approved subcontracting temporarily 

pending the completion of an investigation or of a debarment 

decision-making proceeding. A contractor so excluded is "sus­

pended." 

Trans 504.03 

CONTRACTORS. (1) 

LIST AND RECORDS OF DEBARRED AND SUSPENDED 

LIST. (a) The department shall compile and 

maintain a current, consolidated list of debarred, suspended and 

ineligible contractors. 

(b) The department shall use the consolidated list to ensure 

that it does not solicit offers from, award contracts to, or 
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consent to subcontract with listed contractors, except as 

otherwise provided in this chapter. 

(2) RECORDS. The department shall maintain records relating 

to each debarred or suspended contractor. Records shall contain 

the following: 

(a) Names and addresses of all debarred or suspended contrac-

tors. 

(b) Cause or causes for each debarment or suspension. 

(c) Any limitations on or deviations from the normal effect 

of debarment or suspension. 

(d) Effective date of the debarment or suspension and, in the 

case of a debarment, the termination date. 

Trans 504.04 TREATMENT OF LISTED CONTRACTORS. (1) EFFECT. 

(a) The department may not knowingly solicit bids from, award con-

tracts to, renew an existing contract with, or consent to subcon-

tracts with a debarred or suspended contractor, unless the secre-
& 

tary determines, in writing, that a compelling reason for dealing 

with the contractor exists. 

(b) The department shall not enter a contract with an ineli-

gible contractor and, if applicable, shall exclude ineligible con-

tractors from subcontracts under the conditions and for the period 

set forth in the applicable statutes, rules, orders or legal 

authorities. The department may not knowingly solicit bids from, 

award contracts to, renew an existing contract with, or consent to 

subcontract with these contractors except in accord with the 

applicable statutes, rules, orders or legal authorities. 

(2) REVIEW. Prior to any pre-award conference or to any of 

the procurement actions enumerated in sub. (1), with respect to a 
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particular bidder, offeror or proposed subcontractor, the depart­

ment shall review the consolidated list. 

(3) CURRENT CONTRACT CONTINUATION. (a) Notwithstanding the 

listing of a contractor, the department may continue contracts or 

subcontracts in existence at the time the contractor was debarred 

or suspended, unless the secretary determines that contract termi­

nation is in the public interest. 

(b) Contract termination decisions, if any, may be made only 

after review by and consultation with both department contracting 

and purchasing personnel and department legal counsel to assure 

the propriety of the proposed contract termination. 

(c) The department shall not renew existing contracts or sub­

contracts with debarred or suspended contractors, unless the 

secretary determines and states in writing a compelling reason for 

the contract renewal or extension. 

(4) SUBCONTRACT RESTRICTIONS. When a debarred or suspended 

contractor is proposed as a subcontractor for any subcontract sub­

ject to department approval, the department may not give approval 

unless the secretary determines and states in writing a compelling 

reason for the approval. 

Trans 504.05 DEBARMENT. ( 1 ) GENERAL. (a) The department 

may, in the public interest, debar a contractor for any of the 

causes contained in sub. (2), using the procedures in sub. (3). 

The existence of a cause for debarment as specified in sub. (2), 

however, shall not necessarily require that a contractor be 

debarred; the seriousness of any contractor's acts or omissions 

and any mitigating factors shall be considered in making any 

debarment decision. 
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(b) Debarment of a contractor constitutes debarment of all 

divisions or other organizational elements of the debarred con­

tractor, unless the debarment is explicitly limited to specific 

divisions, organizational elements or commodities. 

(c) The department may extend the debarment to include any 

affiliates of a debarred contractor, if the affiliates are speci­

fically named and are given written notice of the proposed debar­

ment and an opportunity to respond pursuant to sub. (4). 

(d) When no suspension is in effect pursuant to s. Trans 

504.06 at the time the department contemplates debarment of a con­

tractor, no contracts shall be awarded to, and no subcontracts 

shall be approved for, the contractor, pending a debarment deci­

sion by the department. 

(2) CAUSES FOR DEBARMENT. The secretary may debar a contrac­

tor for anyone or more of the following causes: 

~ (a) Conviction, civil judgment or admission of: 

1. Fraud, collusion or any criminal offense in connection 

with obtaining, attempting to obtain or performing a public con­

tract or subcontract; 

2. Violation of any federal or state antitrust statute 

relating to the submission of bids or proposals; 

3. Embezzlement, theft, forgery, bribery, falsification or 

destruction of records, making false statements, receiving stolen 

property or obstruction of justice; or 

4. Any other offense indicating a lack of business integrity 

or of business honesty which offense seriously and directly 

affects the responsibility of the contractor or subcontractor. 
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(b) Violation of the terms of any government contract or sub­

contract when that violation is so serious as to justify debar­

ment, including: 

1. Wilful failure to perform in accordance with a contract; 

or 

2. A history of failure to perform or of unsatisfactory per­

formance of one or more contracts. 

(c) Any other cause that is so serious or compelling that it 

affects the responsibility of a contractor or subcontractor. 

(d) Debarment for any of the above causes listed in par. (a) 

through par. (c) by another state or federal entity. 

(3) PROCEDURES FOR DEBARMENT. (a) Referral. Department 

employees and all other persons having information appropriate for 

department consideration under this section shall promptly report 

that information to the secretary. 

(b) Decision-making process. 1. The debarment decision­

making process shall be as informal as practicable, consistent 

wi th fundamental due process of law principles. The debarment 

decision-making process shall permit contractors and any specifi­

cally named affiliates to submit information and arguments in 

opposi tion to a proposed debarment. The department may require 

that a contractor's opposition be submitted in writing or may per­

mit an oral presentation in person or through a representative. 

2. Whenever a proposal to debar is based upon a conviction, 

judgment or debarment by another state or federal entity for any 

of the causes listed in sub. (2), the department need not conduct 

a fact-finding hearing. 
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3. Whenever a proposal to debar is not based upon a convic­

tion, judgment, admission or debarment by another state or federal 

entity, and if the department finds that the contractor's opposi­

tion raises a genuine dispute over facts relevant to the proposed 

debarment, the department shall conduct a fact-finding hearing. A 

department hearing examiner shall: 

a. Permit the contractor to appear with counsel, to submit 

documents, to present witnesses and to confront and cross-examine 

any person the department presents; 

b. Ensure that a transcript of the hearing is prepared and 

made available to the contractor at a reasonable cost, unless the 

contractor and the department mutually waive the transcript 

requirement; and 

c. Act in accord with and have the authority provided by s. 

227.09, Stats. 

(4) NOTICE OF PROPOSAL TO DEBAR. The department shall ini­

tiate a debarment proceeding by informing the involved contractor 

and any specifically named affiliate by certified mail return 

receipt requested. The mailed notice shall state: 

(a) That the department is considering a debarment; 

(b) The reasons for the proposed debarment in terms suffi­

cient to notify the contractor of the conduct or transaction upon 

which debarment is proposed; 

(c) The cause or causes under sub. (2) that the department 

relies upon for the proposed debarment; 

(d) That the contractor may submit, within 15 days of the 

date of the department's mailed notice, a written response 
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providing information or argument in opposition to the proposed 

debarment; 

(e) The department's procedures governing debarment 

decision-making as specified in sub. (5); 

(f) The potential effect of the proposed debarment as pro­

vided under s. Trans 504.04; and 

(g) That pending a debarment decision, no contract will be 

awarded to, and no subcontracts will be approved for, the contrac­

tor. 

(5) DEPARTMENT'S DEBARMENT DECISION. (a) In debarment 

actions based upon a conviction, judgment, or admission or upon 

debarment by another state or federal entity for any of the causes 

listed in sub. (2) or in debarment actions in which no dispute 

exists over facts relevant to the proposed debarment, the secre­

tary shall make a debarment decision based upon the information in 

"t;he administrative record, including any submission made by the 

affected contractor. If no suspension is in effect under s. Trans 

504.06, the debarment decision shall be made within 30 days after 

the secretary receives the last written response providing infor­

mation or argument in opposition to the proposed debarment as pro­

vided for in sub. (4) (d) . 

(b) In debarment actions in which a fact-finding hearing is 

necessary under sub. (3) (b)3, the designated hearing examiner 

shall prepare written findings of fact, and the secretary or 

designee shall render a debarment decision based upon those writ­

ten findings of fact. A cause for debarment must be established 

by a preponderance of the evidence. The debarment decision shall 
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be made after the conclusion of the proceedings with respect to 

the disputed facts. 

(6) NOTICE OF DEPARTMENT DECISION. (a) If debarment is im­

posed, the department shall promptly notify the contractor and any 

affiliates involved by certified mail return receipt requested. 

The notice shall contain the following: 

1. Reference to the notice of proposed debarment that ini-

tiated the action under sub. (4) i 

2. Reasons for debarment; and 

3. Period of debarment, specifying the effective date. 

(b) If debarment is not imposed, the department shall give 

prompt notice of that fact to the contractor and any affiliates 

involved by certified mail return receipt requested. 

(7) PERIOD OF DEBARMENT. (a) Debarments shall be for a 

period commensurate with the seriousness of the cause or causes 

(or debarment. Generally, debarment shall not exceed 3 years. If 

suspension precedes a debarment, the suspension period shall be 

considered in determining the debarment period. 

(b) The department may extend the debarment for an additional 

period if the department determines that an extension is necessary 

to protect the public interest. However, an extension may not be 

based solely on the facts and circumstances upon which the initial 

debarment was based. If an extension is proposed, the procedures 

in sub. (3) above shall be followed to extend the debarment. 

(c) The department may terminate a debarment or may reduce 

the period or extent of a debarment, upon the contractor's 

request, for reasons considered appropriate by the department, 

such as: 
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1. Newly discovered relevant evidence; 

2. Reversal of the conviction or judgment upon which debar­

ment was based; 

3. A bona fide change in ownership or management of the con­

tractor; or 

4. Elimination of the cause or causes for which debarment 

was imposed. 

(8) IMPUTED CONDUCT. (a) The fraudulent, criminal or other 

seriously improper conduct of any officer, director, shareholder, 

partner, employee or other individual associated with a contractor 

may be imputed to the contractor when the conduct occurred in con­

nection with the individual's performance of duties for or on 

behalf of the contractor, or with the contractor's knowledge, 

approval or acquiescence. The contractor's acceptance of the 

benefits derived from the conduct shall be evidence of the con­

tractor's knowledge, approval or acquiescence. 

(b) The fraudulent, criminal or other seriously improper con­

duct of a contractor may be imputed to any officer, director, 

shareholder, partner, employee or other individual associated with 

the contractor who participated in, knew of or had reason to know 

of the contractor's conduct. 

(c) The fraudulent, criminal or other seriously improper con­

duct of one contractor participating in a joint venture or similar 

arrangement may be imputed to other participating contractors if 

the conduct occurred for or on behalf of the joint venture or 

similar arrangement or with the knowledge, approval or acquies­

cence of those contractors. Acceptance of the benefits derived 
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from the conduct shall be evidence of the contractor's knowledge, 

approval or acquiescence. 

Trans 504.06 SUSPENSION. ( 1 ) GENERAL. (a) The department 

may, in the public interest, suspend a contractor for any of the 

causes contained in sub. (2), using the procedures in sub. (3). 

(b) Suspension is to be imposed only on the basis of adequate 

evidence of one or more of the causes set out in sub. (2), pending 

completion of investigation or legal proceedings, when immediate 

action is necessary to protect the public interest. In assessing 

the adequacy of the evidence, the department may consider: the 

amount of available information, the credibility of that informa­

tion, whether important allegations are corroborated, and what 

reasonable inferences can be drawn. The department's assessment 

may include examination of available basic documents such as: 

contracts, inspection reports and correspondence. 

(c) Suspension of a contractor constitutes suspension of all 

divisions or other organizational elements of the suspended con­

tractor, unless the suspension is explicitly limited to specific 

divisions, organizational elements or commodities. 

(d) The department may extend the suspension to include any 

affiliates of a suspended contractor if the affiliates are speci­

fically named and are given written notice of the proposed suspen­

sion and an opportunity to respond. 

(2) CAUSES FOR SUSPENSION. (a) The department may suspend a 

contractor whenever it finds adequate evidence that the contractor 

has engaged in one or more of the following: 
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1. Fraud, collusion or any criminal offense in connection 

with obtaining, attempting to obtain or performing a public con-

tract or subcontract; 

2. Violation of any federal or state antitrust statute 

relating to the submission of bids or proposals; 

3. Embezzlement, theft, forgery, bribery, falsification or 

destruction of records, making false statements, receiving stolen 

property or obstruction of justice; or 

4. Any other offense indicating a lack of business integrity 

or of business honesty, seriously and directly affecting the res-

ponsibility of the contractor or subcontractor. 

(b) An indictment for any of the causes set forth in par. (a) 

may constitute adequate evidence for suspension. 

(c) The department may suspend a contractor whenever it finds 

adequate evidence of any other cause of so serious or compelling a 

nature that it affects the responsibility of a contractor or sub-
" 

contractor. 

(d) The department may suspend a contractor based upon a sus-

pension or debarment imposed by another state or federal entity 

for any of the causes in par. (a), (b) or (c). 

(3) PROCEDURES FOR SUSPENSION. (a) Referral. Department 

employees and all other persons having information appropriate for 

department consideration under this section shall promptly report 

that information to the secretary. 

(b) Decision-making process. 1. The suspension decision-

making process shall be as informal as practicable, consistent 

wi th fundamental due process of law principles. The suspension 

decision-making process shall permit contractors and any 
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specifically named affiliates to submit information and arguments 

in opposition to a proposed debarment. The department may require 

that a contractor's opposition be submitted in writing or may per­

mit an oral presentation in person or through a representative. 

2. Whenever a proposal to suspend is not based upon an 

indictment or a suspension or debarment imposed by another state 

or federal entity, and if the department finds that the contrac­

tor's opposition raises a genuine dispute over facts relevant to 

the proposed suspension, and if no determination is made on the 

basis of advice from the department of justice or other prose­

cuting official that substantial interests of the government in 

pending or contemplated legal proceedings based upon the same 

facts as the suspension would be prejudiced, the department shall 

conduct a fact-finding hearing. A department hearing examiner 

shall conduct the fact-finding hearing and shall: 

a. Permit the contractor to appear with counsel, to submit 

documents, to present witnesses and to confront and cross-examine 

any person the department presents; 

b. Ensure that a transcript of the hearing is prepared and 

made available to the contractor at a reasonable cost, unless the 

contractor and the department mutually waive the transcript 

requirement; and 

c. Act in accord with and have the authority provided by s. 

227.09, stats. 

(c) Notice of suspension. If suspension is imposed, the 

department shall promptly notify the contractor and any affiliates 

involved by certified mail return receipt requested. The notice 

shall state the following: 
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1. A decision to suspend has been made, and it was made 

based upon one or more of the causes enumerated in sub. (2), which 

cause or causes shall be sufficiently described to notify the con­

tractor but shall not disclose government evidence unnecessarily. 

2. The suspension is temporary pending the completion of an 

investigation and of whatever legal proceedings may follow. 

3. The effect of the suspension as provided for under s. 

Trans 504.04 (1). 

4. The contractor may submit within 15 days, or such lesser 

time as the department shall state, of the date of the depart­

ment's certified mailing a written response providing information 

or argument in opposition to the suspension. 

S. A fact-finding hearing to determine disputed relevant 

facts shall be conducted under par. (b), unless: 

a. The suspension is based upon an indictment or upon a sus­

p~nsion or debarment imposed by another state or federal entity; 

or 

b. A determination is made, on the basis of advice from the 

department of justice or another prosecuting official, that sub­

stantial interests of the government in pending or contemplated 

legal proceedings based upon the same facts as the suspension 

would be prejudiced. 

6. If a fact-finding hearing is required, 

shall schedule a hearing within 30 days after 

the departmen t 

the secretary 

receives the last written response providing information or argu­

ment in opposition to the suspension, as provided for in subd. 

(c) 4. 
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(d) Department's suspension decision. 1. In suspension 

actions based upon an indictment or a suspension by another state 

or federal entity for any of the causes enumerated in sub. (2), in 

suspension actions in which no dispute exists over facts relevant 

to the suspension or in suspension actions in which a fact-finding 

hearing to determine disputed relevant facts is denied on the 

basis of advice from the department of justice or other prose­

cuting official, the secretary shall make a decision based upon 

the information in the administrative record, including any sub­

mission made by the affected contractor. The suspension decision 

shall be made within 30 days after the secretary receives the last 

written response providing information or argument in opposition 

to the proposed suspension as provided in subd. (c) (4) . 

2. In suspension actions in which a fact-finding hearing is 

necessary under par. (b) 2, the designated hearing examiner shall 

Brepare written findings of fact, and the secretary or designee 

shall render a decision based upon those written findings of fact. 

The suspension decision shall be made as soon as can reasonably be 

done after the conclusion of the proceedings with respect to the 

disputed facts. 

3. The department may modify, terminate or leave in effect a 

suspension for the reasons set forth in s. Trans 504.05(7) (c) for 

modifying or terminating a debarment. 

4. A prompt written notice of the department's decision 

shall be sent to the contractor by certified mail return receipt 

requested. 

(4) PERIOD OF SUSPENSION. (a) Suspension shall be for a tem­

porary period pending completion of investigation and any 
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following legal proceedings, unless sooner terminated by the 

department or as provided in par. (b). 

(b) A suspension shall not continue for more than 6 months 

from its effective date, unless civil or criminal action regarding 

the violation or debarment proceedings have been initiated. The 

suspension may continue until the legal proceedings or debarment 

proceedings are completed. 

(5) SCOPE OF SUSPENSION. The scope of suspension shall be 

the same as that set forth for debarment in s. Trans 504.05(8). 

(End) 

This rule shall take effect on the first day of the month 

following publication as provided in s. 227.026(1) (intro), Stats. 

+-r---

Secretary 

Madison~~'/consin, 
day of L~ I , , 

Wisconsi Department of 
Transportation 


