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STATE OF WISCONSIN ) ‘ 4
) ss RECEIVED
DEPT. OF INDUSTRY, )
LABOR & HUMAN RELATIONS) APR 1 7 1986
Rev'zér of Statutes
Bureau

TO ALL TO WIIOM THESE PRESENTS SHALL COME, GREETINGS:

I, Howard S. Bellman , Secretary of the Department of

Industry, Labor and Human Relations, and custodian of the official records

of said department, do hereby certify that the annexed rule(s) relating to

Equal Opportunities and Fair Employment Practices were duly
(Subject) '
approved and adopted by this department on L%lv&kéﬁp .
“(Date}

I further certify that said copy has been compared by me with the original
on file in this department and that the same is a true copy thereof, and of

the whole of such original.

IN TESTIMONY WHEREOF, I have hereunto
set my hand and affixed the official
seal of the department at 2. (O y~—

in the city of Madison, this _[(N(h
day of g&ﬁJA@E A.D. 19 Fi,.

oo S K)o

Secretary

DILHR-ADM-6056(N.04/80)




RECEIVED
APR 17 1986

Revisor of Statutes
Bureau

ORDER OF ADOPTION

Pursuant to authority vested in the Department of Industry, Labor and

Human Relations by section(¢) 111.375(1) , Stats., the Depart-

ment of Industry, Labor and Human Relations hereby Z::7 creates; Z::7 amends ;

Zi:7 repeals and recreates; and Zi:7 repeals and adopts rules of Wisconsin Admin-

istrative Code chapter(s):

Ind. 88 Equal Opportunities and Fair Employment Practices
(Number) (Title)
The attached rules shall take effect on June 1, 1986

, pursuant to section

227.026, Stats.

Adopted at Madison, Wisconsin, this lqﬁbem
day of (X;beéz‘ , A.D., 1% .
A

DEPARTMENT OF INDUSTRY, LABOR AND HUMAN RELATIONS

\ \\‘1&,&3@& g:fj%) %&Q{;&\g%}&m

Secretary

DILHR-ADM-6055(N.04/80)
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State of Wisconsin \ Department of Industry, Labor and Human Relations

Rule: IND 88
L
Re‘ating to: Equal Opportunities and Fair Employment Practices




STATUTORY AUTHORITY. Pursuant to the authority vested in the department of
industry, labor and human relations by s. 111.375 (1), Stats., the department

of industry, labor and human relations hereby adopts rules interpreting ss.
111.31-111.395, Stats., as follows:

SECTION 1: Chapter Ind 88, Wis. Adm. Code, is repealed and recreated to read:

Chapter Ind. 88, Wisconsin Administrative Code
Equal Opportunities—~Fair Employment

Ind 88.001 PURPOSE. The purpose of this chapter is to implement the law
prohibiting employment discrimination and unfair honesty testing, to provide a
constructive, impartial and speedy procedure for the resolution of disputes
arising under the law and to work toward the goal of eliminating employment
discrimination and unfair honesty testing in this state.

Ind 88.01 DEFINITIONS. When used in this chapter or in the Wisconsin fair
employment act: :

(v MAct" means the Wisconsin fair employment act, ss. 111.31 to 111,395,
Stats. :

(2) '"Administrative law judge" means the examiner appointed to conduct
hearings arising under ch. 111, Stats.

(3) "Commission,"  ‘complainant," "conciliation," "departmeat,"  "dis-
crimination," '"discriminatory acts or practices," ‘'examiner," findings,"
Yhearing," ‘"investigation," ‘'motice," ‘order," ‘petition," ''respondent,"
“serve,' 'subpoena,'" '"unfair honesty testing" and "unlawful' mean the same as

those terms are used in the act.

(4) “Complaint" means either a complaint or an amended complaint.
(5) "Division" means the equal rights division of the department.
(6) "Filing" means the physical receipt of a document at any division office.

(7) "Person" means one or more individuals, partnerships, associations, bodies

politic or corporate, joint-stock or mutual companies, unincorporated
organizations, trusts, legal representative, trustees or receivers.

(8) "Probable cause" means a reasonable ground for belief, supported by facts
and circumstances strong enough in themselves to warrant a prudent person in

the belief, that discriminatiom or unfair honesty testing probably has been or
is being committed.

Ind 88.02 COMPLAINT. (1) CONTENT. A complaint shall identify the full name
and address of each complainant and respondent. It shall state clearly and
concisely the facts constituting the alleged unlawful discrimination or unfair
honesty testing, including the dates of each occurrence.
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(2) FORM. A complaint shall be written on a form which is available at any
division office or job service office of the department, or on any other form
acceptable to the department. The complaint shall be signed, notarized and
verified. v

(3) PERSONS WHO MAY FILE. A couplaint may be filed by any person or by the

person's duly authorized representative. A complaint filed by a
representative shall state that the representatlve is authorized to file the
complaint.

(4) FILING. A complaint may be filed at any division office. A complaint
which does not meet the requirements of subs. (1) and (2) of this section
shall not be accepted for filing.

(5) ASSISTANCE. Appropriate assistance in completing complaint forms shall be
made available by the department.

(6) DEFERRED COMPLAINTS. A complaint deferred to the department by a federal
or local equal employment opportunity agency with which the department has a
work-sharing agreement complies with the requirements of subs. (1) and (2) of
this section, and is filed when received by the federal or local agency.

Ind 88.03 REVIEW OF COMPLAINTS. (1) PRELIMINARY REVIEW. The department shall
review every complaint filed to ascertain whether the complainant is protected
by the act, whether the respondent is subject to the act, whether the
complaint states a claim for relief under the act and whether it has been
filed within the time period prescribed by the act. Except where prevented by
the anonymity requirement of s. 111.375 (1), Stats., the department shall
serve upon the parties a preliminary determination and order dismissing any
complaint which fails to meet these requirements.

(2) APPEAL TO THE ADMINISTRATOR. A complainant may appeal from an order
dismissing a complaint under sub. (1) of this section by filing a written
request with the administrator of the division. The request shall be filed
within 20 days after the date of the order and shall state specifically the
grounds upon which it is based. If a timely request 1is filed, the
administrator, or a person designated by the administrator, shall review the
preliminary determination and shall either affirm, reverse, modify or set
aside the preliminary determination and order. Such decision shall be served
upon the parties. If the decision reverses or sets aside the preliminary
determination, the complaint shall be referred for investigation. If the
decision affirms the preliminary determination, it is the final decision of
the department and shall be subject to review in court.

Ind 88.04 WITHDRAWAL AND AMENDMENT OF COMPLAINTS. (1) WITHDRAWAL. A
complaint may be withdrawn at any time. A request for withdrawal shall be
written and shall be signed by the complainant or by the complainant's duly

authorized representative or attorney of record. Upon the filing of a request
for withdrawal, the department shall dismiss the cowmplaint by written order.
Such dismissal shall be with prejudice unless otherwise expressly stated.

(2) AMENDMENT. Subject to the approval of the department, a complaint may be
amended no later than 10 days before hearing unless good cause is shown for
the failure to amend the complaint prior to that time.



Ind 88.05 NOTICE TO RESPONDENTS. Except where prevented by the anonymity
requirement of s. 111.375 (1), Stats., the department shall serve a copy of a
complaint which meets the requirements of s. Ind 88.03 (1) upon each
respondent prior to the commencement of any investigation. The department

shall simultaneously serve a notice requestlng a response to the complaint
within 10 days after the date of the notice.

-

Ind 88.06 INVESTIGATIONS. (1) The department shall investigate all complaints
which satisfy the review under s. Ind. 88.03 and may subpoena persons or
documents when related to an investigation. Subpoenas may be enforced
pursuant to s. 885.12, Stats. <

(2) If during an investigation it appears that the respondent has engaged in
discrimination or unfair honesty testing against the complainant other than
that alleged in the complaint, the department may advise the complainant that
the complaint should be amended to so allege. If the complaint is so amended,
the department shall investigate the allegations of the amended complaint as
well as the allegations of the initial complaint.

Ind 88.07 INITIAL DETERMINATIONS AS TO CAUSE. (1) GENERAL. At the conclusion
of the investigation, the department shall issue a written initial
determination which shall state whether or not there is probable cause to
believe that any discrimination or unfair honesty testing occurred as alleged
in the complaint. The initial determination shall state the facts upon which
it is based and shall be served upon the parties.

(2) PROBABLE CAUSE. 1If the department initially determines that there is
probable cause to believe that any discrimination or unfair honesty testing
occurred as alleged in the complaint, it may refer those allegations to
conciliation. The department may, by a notice to be served with the initial
determination, notify the parties that conciliation services are available but
that if conciliation fails or is waived the matter shall be set for hearing.

(3) NO PROBABLE CAUSE. 1If the department initially determines that there is
no probable cause to believe that discrimination or unfair honesty testing
occurred as alleged in the complaint, it may dismiss those allegations. The
department shall, by a notice to be served with the initial determination,

notify the parties of the complainant's right to appeal as provided in s. Ind
88.08.

Ind 88.08 APPEALS OF INITTAL DETERMINATIONS OF NO PROBABLE CAUSE. Within 30
days after the date of an initial determination that there is no probable
cause, a complainant may file with the division a written request for a
hearing on the issue of probable cause. If no timely written request is
filed, the initial determination's order of dismissal shall be final. 1If a
timely written request is filed, the division shall issue a notice certifying
the matter to hearing. A hearing on the issue of probable cause shall  be
noticed and conducted in accordance with the provisions of ss. Ind 88.10 and
Ind 88.12-88.18, except that the parties may stipulate prior to the hearing
that the administrative law judge may decide the case on the merits.
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Ind 88.09° CONCILIATION. (1) RESOLUTIONS OF DISPUTES. When a matter is
referred to conciliation following a determination of probable cause, the
department shall attempt to resolve the dispute between the parties by
conciliation unless either party waives conciliation in writing.

(2) CONCILIATION AGREEMENT. If conciliation resolves the dispute, a written
conciliation agreement shall be prepared which shall state all measures to be
taken by any party. The agreement may provide for dismissal of the complaint,
provided that such dismissal is without prejudice to the complainant's right
to pursue the complaint against any respondent who fails to comply with the
terms of the agreement.

(3) WAIVER OR FAILURE OF CONCILIATION; CERTIFICATION TO HEARING. If an
attempt at conciliation is waived or unsuccessful, the department shall issue
a notice certifying the matter to hearing. A hearing on the merits shall

thereafter be noticed and conducted in accordance with the provisions of ss.
Ind 880 10"’88. 1.80

Ind 88.10 NOTICE OF HEARING. (1) GENERAL. In any matter which has been
certified to hearing pursuant to either s. Ind 88.08 or s. Ind 88.09 (3), the
department shall advise the parties and their representatives in writing of
the specific time, date and place established for the hearing by issuance of a
notice of hearing. The notice of hearing shall fully identify the parties and
the case number. It shall specify a time and date of hearing not less than 30
days after the date of mailing of the notice of hearing and a place of hearing
either in the county of the respondent's residence or in the county in which
the alleged discrimination or wunfair honesty testing appears to have
occurred, It shall specify the nature of the discrimination or unfair honesty
testing which is alleged to have occurred and shall state the legal authority

on wvhich the hearing is based. A copy of the complaint shall be attached to
the notice of hearing.

Ind 88.11 ANSWER. (1) WHEN REQUIRED; FILING AND SERVICE. Within 21 days
after the date of a notice of hearing on the merits, each respondent shall
file with the division an answer to the allegations of the complaint. The
department shall serve a copy of the answer upon all other parties.

(2) ANSWER; CONTENTIS. The answer shall contain a specific admission, denial
or explanation of each allegation of the complaint. If the respondent is
without knowledge or information sufficient to form a belief as to the truth
of an averment, the Respondent shall so state and this will have the effect of
a denial. Admissions or denials may be to all or part of an allegation but
shall fairly meet the substance of the allegation. Any affirmative defense
relied upon, including without limitation the statute of limitations, shall be
raised in the answer unless it has been previously raised by motion in
writing., Failure to raise the affirmative defense that a complaint is barred
by the statute limitations in a timely filed answer may, in the absence of
good cause, be held to constitute a waiver of such affirmative defense.

Ind 88.12 PRE-HEARING CONFERENCE. 1In any case set for hearing, pre-hearings
way be held in accordance with the provisiouns of s. 227.07 (4), Stats.
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IND 88.13 SUBPOENAS AND MOTIONS. (1) SUBPOENAS. The administrative law judge
may issue subpoenas whenever necessary to compel the attendance of witnesses
or the production of documents. This may be done on the administrative law
judge's own motion or upon proper application of any party. Service of
subpoenas shall be made in the manner prescribed by law. Subpoenas may be
enforced pursuant to s. 885.12, Stats.

(2) MOTIONS. Motions made during a hearing may be stated orally and shall,
with the ruling of the administrative law judge, be included in the record of
the hearing. All other motions shall be in writing and shall state briefly
the relief requested and the grounds upon the which the moving party is
entitled to relief. All written wmotions shall be filed with the
administrative law judge or with the director of the division's bureau of
legal services. Any party opposing the motion may file a writtenm response.
All written motions shall be decided without further argument unless requested
by the administrative law judge or director.

Ind 88.14 PRE~HEARING DISCLOSURE AND DISCOVERY. (1) EXCHANGE OF NAMES OF

*WITNESSES AND COPIES OF EXHIBITS. By no later than the tenth day prior to the
day of the hearing, the parties shall file with the division and serve upon
the other party a written list of the names of witnesses and copies of the
exhibits which the parties intend to use at the hearing. The administrative
law judge may exclude witnesses and exhibits not identified in a timely
fashion pursuant to this section. This section does not apply to witnesses
and exhibits offered in rebuttal which the party could not have reasonably
anticipated using prior to the hearing. :

(2) PRE-HEARING DISCOVERY. A party may obtain discovery prior to hearing,
except that discovery directed to a complaint who is not represented by legal
counsel shall not be permitted in the absence of written consent by the
administrative law judge. The scope of discovery, the methods of discovery
and the use of discovery at hearing will be the same as set forth in ch. 804,
Stats. The administrative law judge has the same authority to compel
discovery, to issue protective orders and to impose sanctions as the court has
under ch. 804, Stats. Copies of all demands for discovery and responses to
demands for discovery shall be filed with the division when they are served.
Discovery may not be used prior to the time that a matter is certified to
hearing, except that the taking and preservation of evidence shall be
permitted prior to certification to hearing under the circumstances set forth
in s. 227.08 (7), Stats.

Ind 88.15 DISQUALIFICATION OF THE - ADMINISTRATIVE ™ LAW - JUDGE, Upon the
administrative law judge's own motion or upon a timely and sufficient
affidavit filed by any party, the administrative law judge shall determine
whether to disqualify himself or herself because of personal bias or other

disqualification. Such determination shall be made a part of the record and
decision in the case.

Ind 88.16 HEARINGS. (1) PROCEDURE. Hearings shall be conducted in conformity
with the act and the provisiomns of ch. 227, Stats.

(2) APPEARANCE OF PARTIES. Parties may appear at the hearing in person and by
counsel or other representative.

- b



(3) ACCELERATION OF HEARING. The parties may file a written stipulation that
the hearing be held less than 30 days after service of the notice of hearing.

(4) POSTPONEMENTS AND CONTINUANCES. All requests for postponements shall be
filed with the administrative law judge or with the director within ten days
after the date of the notice of hearing, except where emergency circumstances
arise thereafter and prior to hearing. Postponements and continuances shall
be granted only for good cause shown and not for the mere convenience of the
parties, their attorneys or their representatives.

(5) FAILURE TO APPEAR., If the complainant fails to appear at hearing, either
in person or by a representative, the administrative law judge shall dismiss
the complaint. If a respondent fails to appear at hearing, the hearing shall
proceed as scheduled. If, within 10 days after the date of the hearing, any
party who fails to appear shows good cause in writing for the failure to
appear, the administrative law judge may reopen the hearing.

Ind 88.17 RECORD OF PROCEEDINGS. (1) TRANSCRIPTION OF RECORD. A steno—
graphic, electronic or other record of oral proceedings shall be made at all
hearings conducted under the act. Transcription of the record for purposes
other than judicial review shall be at the expense of any party who requests
the transcription, at a reasonable compensatory fee as determined by the
department., The record shall be transcribed into a written transcript at the
department's expense only for the purpose of judicial review.

(2) TRANSCRIPTS. Copies of the written transcripts shall be at the expense of
any party who requests the transcript, at a reasonable fee as determined by
the department, except that copies shall be made available without cost to a
party who submits a sworn affidavit of indigency and the inability to pay the
cost of the transcript.

Ind 88.18 DECISION AND ORDER. (1) GENERAL. After the close of the hearing,
‘including any briefing which may be allowed by the administrative law judge,
the administrative law judge shall prepare a formal written decision which
shall include findings of fact, conclusions of law and an order, and which may
be accompanied by a memorandum opinion. A copy of the administrative law
judge's decision shall be served on the parties by the department.

(2) CONTENTS OF DECISION AND ORDER AFTER HEARING ON THE ISSUE OF PROBABLE
CAUSE. After a hearing on the issue probable cause, the administrative law
judge shall issue a decision and an order which dismisses the allegations of
the complaint or which orders the matter remanded for conciliation pursuant to
s. Ind. 88.09, depending upon the administrative law judge's findings and
~conclusions on the issue of probable cause.

(3) CONTENTS OF DECISION AND ORDER AFTER HEARING ON THE MERITS. After a
hearing on the merits, the administrative law judge shall issue a decision and
an order which shall either dismiss the allegations of the complaint or shall
order such action by the respondent as will effectuate the purposes of the
act, depending upon the administrative law judge's findings and conclusions on
the merits of the complaint.




(4) COMPUTATION OF INTEREST. Interest on any award made pursuant to this
sub-chapter shall be added to that award and computed at an annual rate of 12%
simple interest. Interest shall be computed by calendar quarter.

(5) SUMMARY OF PROCEEDINGS. 1If the record of the hearing has unot been
transcribed before the administrative law judge prepares a decision, the
administrative law judge shall prepare and issue with the decision a summary
of the proceedings which will serve as the basis for review in the absence of
a tranmscript. I1f, after a hearing on the issue of probable cause, the
administrative law judge issues a decision and an order finding probable cause
.and remanding the matter for conciliation, no summary of proceedings need be
prepared or served, whether or not a transcript has been prepared.

Ind 88.19. PETITION FOR REVIEW. Any party may file a written petition for
review of the administrative law judge's decision and order by the labor and
industry review commission. The petition shall be filed with the division's
Madison or Milwaukee office within 21 days after the date that a copy of the
administrative law judge's decision and order is mailed to the last known
‘addresses of the parties.

Ind 88.20 PRE-EMPLOYMENT INQUIRIES AND EMPLOYMENT RECORDS. An . employer
subject to the act may make such pre-employment inquiries and keep such
employment records as will enable the employer to determine statistically the
age, race, color, creed, handicap, sex, national origin, ancestry or marital
status of applicants and employees. Pre~employment inquiries and employment
records which tend directly or indirectly to disclose such information do not
constitute unlawful discrimination per se.

Ind 88.21 POSTING REQUIREMENT. Every employer, employment agency, labor
organization and licensing agency subject to the act shall post in coanspicuous
places wupon its premises a poster prepared and made available by the
department relating to the provisions of the act and this chapter.

Note: This rule will take effect on the first day of the wmonth following
publication in the register, in accordance with s. 227.026 (1), Stats.
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~ Working with WISC{ONSIN One Hundred Years o servic

The Wisconsin Department of Industry, Labor and Human Relations

Office of the Secretary

201 E. Washington Avenue
April 16, 1986 P.O. Box 7946

Madison, Wisconsin 53707

Telephone 608/266-7552

Gary Poulson ‘Douglas LaFollette
Assistant Revisor of Statutes Secretary of State

for Administrative Rules Room 271, GEF-1
411 West, State Capitol 201 East Washington Avenue
Madison, Wisconsin Madison, Wisconsiln

Dear Messrs. Poulson and LaFollette:

TRANSMITTAL OF RULE ADOPTION

CLEARINGHOUSE RULE NO, 86-15

RULE NO, Ind 88

RELATING TO: Equal Opportunities and Fair Employment Practices

Pursuant to section 227,023, Stats., agencies are required to file a certified
copy of every rule adopted by the agency in the offlces of the Secretary of
State and the Revisor of Statutes.

At this time, the following material is being submitted to you.
1. Order of Adoption.

2. Rules Certificate Form.

3. Rules in Final Draft Form.

Pursuant to section 227,016 (6), Stats., a summary of the final regulatory
flexibility analysis is also included.

Respectfully submitted, ﬁECEEVED

oo RS Ktunaan APR 17 1986

Howard S. Bellman )
Secretary Revisor of Statutes
- - Bureau

cct Agency Contact Person

DILHR-ADM-7239(N.03/84)




