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TO ALL TO W1l0M THESE PRESENTS SHALL COME, GREETINGS: 

I, Howard S. Bellman , Secretary of the Department of 
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ORDER OF ADOPTION 

RECEIVED 

APR 171986 
Revisor of Statutes 

Bureau 

Pursuant to authority vested in the Department of Industry, Labor and 

Human Relations by section(d) __ 1_1_1_._3_7_5~(~1~) ___________ , Stats., the Depart-

ment of Industry, Labor and Human Relations hereby ~ ereates; ~ amends; 

~ repeals and recreates; and ~ repeals and adopts rules of Wiseonsin Admin-

istrative Code chapter(s): 

Ind. 88 
(Nwnber) 

Equal Opportunities and Fair Employment Practice s 
(TitZe) 

The attached rules shall take effeet on June 1, 1986 
----------------------------

_________________________________________________________ , pursuant to section 

227.026, Stats. 

Adopted at Madison, Wiseonsin, this __ ~l~~~a-~~. __ _ 
day 0 f --l-,---+--=~ ______ ' A.D., lili.o. 

LABOR AND HUMAN RELATlONS 

Seeretary 
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State or Wi~conNin \ Department of Industry, Laborand Human Relations 
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Rule: ~I~ND~88 ______________________________ __ 

Relating to: Equal Opportunities and Fair Employment Practices 
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STATUTORY AUTHORITY. Pursuant to the authority vested in the department of 
industry) labor and human relations by s. 111.375 (1), Stats., the department 
of industry, labor and human relations hereby" adopts Tules interpreting ss. 
111.31-111.395, Stats., as follows: 

SECTION 1: Chapter Ind 88, Wis. Adm. Code, ~S repealed and recreated to read: 

Chaptel' Ind, 88, Wisconsin Administrative Code 
Equal Opportunities-Fair Emp10yment 

"Ind 88.001 PURPOSE. The purpose of this chapter is to implement the law 
prohibiting employment discrimination and unfair honesty testing, to provide a 
eonstructive, impartia1 and speedy procedure for the resolution of disputes 
arising under the lawand to work toward the goa1 of eliminating employment 
discrimination and unfair honesty testing in this state. 

Ind 88.01 DEFINITIONS. When used in this chaptel' or in the Wisconsin fair 
employment aet: 

(1) "Act" means the Wisconsin fair employment aet, ss. 111.31 to 111.395, 
Stats. 

(2) "Administrative law judge" means the examiner appointed to conduct 
hearings arising under ch. 111, Stats. 

(3) "Connnission, " "complainant," "conciliation, II "department, ""dis­
erimination," "discriminatory aets or practices," "examiner, II findings," 
"hearing," "investigation," "notice," "order," "petition," "respondent," 
"serve," "subpoena," "unfair honesty testing" and "uniawful" mean the same as 
those terros are used in the act. 

(4) "Complaint" means either a complaint or an amended complaint. 

(5) "Division" means the equa1 rights division of the department. 

(6) "Filing" means the physical receipt of a document at any division offiee. 

(7) "Person" means one or more individu3ls, partnerships, assoeiations, bodies 
polit ie or eorporate, joint-s tock or mutual companies, unincorporated 
organizations, trusts, 1egal representative, trustees or receivers. 

(8) "Probable cause" means a reasonable ground for belief, support ed by facts 
and circumstances strong enough in themselves to warrant a prudent person ~n 

the belief, that discrimination or unfair honesty testing probably has been or 
is being committed. 

Ind 88.02 CO:WLAINT. (1) CONTENT. A complaint shall identify the full name 
and address oi each complainant and respondent. It shall state clearly and 
concisely the faets constituting the alleged unIawful discrimination or unfair 
honesty testing, inc1uding the dates of each occurrence. 
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(2) FORM. A complaint shall be written on a forrn which is available at any 
division offiee ar job service office of the department, or on any other forrn 
acceptable to the department. The complaint shall be signed, notarized and 
verified. 

(3) PERSONS WHO MAY FILE. A complaint may be filed by any person or by the 
personIs duly authorized representative. A complaint filed by a 
representative shall state that the representative is authorized to file the 
complaint. 

(4) FILING. A complaint may be filed at any division offiee. A complaint 
which does not meet the requirements of subs. (1) and (2) of this section 
shall not be accepted for filing. 

(5) ASSISTANCE. Appropriate assistanee ~n completing complaint forrns shall be 
made available by the department. 

(6) DEFERRED COHPLAINTS. A complaint deferred to the department by a federal 
or loeal equal employment opportuniey agency with which the department has a 
lolork-sharing agreement complies with the requirements of subs. (1) and (2) of 
this seetion, and is filed when received by the federal or local ageney. 

Ind 88.03 REVIEW OF COMPLAINTS. (1) PRELIMINARY REVIEW. The department shall 
review every complaint filed to aseertain whether the complainant is proteeted 
by the act, whether the respondent is subject to the aet, whether the 
complaint states a claim for reliei under the act and \V'hether it has been 
filed within the time period prescribed by the aet. Except where prevented by 
the anonymity requirement of s. 111.375 (1), Stats., the department shall 
serve upon the parties a preliminary deterrnination and order dismissing any 
complaint which fails to meet these requirements. 

(2) APPEAL TO THE ADMINISTRATOR. A complainant may appeal from an order 
dismissing a complaint under sub. (1) of this seetion by filing a written 
request with the administrator of the division. The request sha11 be filed 
within 20 days after the date of the order and shall state specifically the 
grounds up on which it is based. If a timely request is filed, the 
administrator, or a person designated by the administrator, shall review the 
preliminary deterrnination and sha11 either afiirm, reverse, modify or set 
aside the preliminary deterrnination and order. Such deeision shall be served 
upon the parties. If the deeision reverses or sets aside the preliminary 
deterrnination, the complaint shall be referred for investigation. If the 
decision affirrns the preliminary deterrninatian, it is the final decision of 
the departrnent and shall be subject to review in court. 

Ind 88. 04 WITHD~;\"AL AND AJ'1END~'fENT OF COMPLAINTS. (1) WITHDRAWAL. A 
complaint may be withdrawn at any time. Arequest for withdrawal shall be 
written and shall be signed by the complainant or by the comp1ainant' s duly 
authorized representative or attorney of reeord. Upon the filing of"a request 
for withdrawal, the department shall d ismiss the complaint by written order. 
Such dismissal shall be with prejudice unless otherwise express ly stated. 

(2) AMENDMENT. Subject to the approval of the department, a complaint may be 
amended no later than 10 days before hearing unless good cause is shown for 
the failure to amend the complaint prior to that time. 



Ind 88.05 NOTICE TO RESPONDENTS. Except where prevented by the anonymity 
requirement of s. 111.375 (1), Stats., the department shall serve a copy of a 
complaint which meets the requirements of s. Ind 88.03 (1) upon each 
respondent prior to the commencement oi any investigation. The department 
shall simultaneously serve a notice requesting a response to the complaint 
with in 10 days after the date of the notice. 

Ind 88.06 INVESTIGATIONS. (1) The department shall investigate all complaints 
which satTsfy the review under s. Ind. 88.03 and may subpoena persons or 
documents when related to an investigation. Subpoenas may be enforced 
pursuant to s. 885.12, Stats. 

(2) If during an investigation it appears that the respondent has engaged in 
discrimination or Unfair honesty tes ting agains t the complalnant other than 
that alleged in the complaint, the deparement may advise the complainant that 
the complaint should be amended to so al1ege. If the complaint is so amended, 
the department shall investigate the allegations of the amcnded complaint as 
weIl as the allegations of the initial complaint. 

Ind 88.07 INITIAL DETERHINATIONS AS TO CAUSE. (1) GENERAL. At the conc1usion 
of the investigation, the department shall issue a written initial 
deterrninatian which shall state whether or not there is probable cause to 
believe that any discrimination or uniair honesty testing occurred as alleged 
in the complaint. The initial' deterrnination shall state the facts upon which 
it is based and sha11 be served upon the parties. 

(2) PROBABLE CAUSE. If the department initially deterrnines that there ~s 
probable cause to believe that any discrimination or unfair honesty testing 
occurred as alleged in the complaint, it may refer those allegations to 
coneHiation. The department may, by a notice to be served with the initial 
deterrnination, notify the parties that conciliation services are available but 
that if conciliation fails or is waived the matter shall be set for hearing. 

(3) NO PROBABLE CAUSE. If the department initially determines that there is 
no probable cause to believe that discrimination or unfair honesty testing 
occurred as alleged in the complaint, it may dismiss those allegations. The 
department shall, by a notice to be served with the initial deterrninatian, 
notify the parties of the complainantls right to appeal as provided in s. Ind 
88.08. 

InJ 88.08 APPEALS OF INITIAL DETER.'1INATIONS OF NO PROBABLE CAUSE. Within 30 
days after the date of an ioitial deterrnination that there is no probable 
cause, a complainant may file with the division a written request for a 
hearing on the issue of probable causeo If no timely written request is 
filed, the initial deterrninationls order of dismissal shall be final. If a 
timely written request is filed, the divlsion shall issue a notice certifying 
the matter to hearing. A hearing on the issue of probable cause shall be 
noticed and conducted in accordance with the provisions of ss. Ind 88.10 and 
Ind 88.12-88.18, except that the parties may stipulate prior to the hearing 
that the administrative law judge may decide the case on the merits. 
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Ind 88.09 CONCILIATION. (1) RESOLUTIONS OF DISPUTES. \ofuen s matter 1S 

referred to conciliat{ön following a deterrnination of probable cause, the 
department shall attempt to resolve the dispute bet\-leen the parties by 
conciliation unless either party waives conciliation in writing. 

(2) CONCILIATION AGREEMENT. If concitiation resolves the dispute, a written 
conciliation agreement shall be prepared which shall state all measures to be 
tsken by any party. The agreement may provide for dismissal of the complaint, 
provided that such disrnissal is without prejudice to the complainantls right 
to pursue the complaint against any respondent who fails to comply with the 
terros of the agreement. 

(3) WAlVER OR FAILURE OF CONCILIATION; CERTIFICATION TO HEARING. If an 
sttempt at conciliation is waived or unsuccessful, the department shall issue 
a notice certifying the matter to hearing. A hearing on the merits shall 
thereafter be noticed and conducted in accordance with the provisions of ss. 
Ind 88.10-88.18. 

Ind 88.10 NOTICE OF HEARING. (1) GENERALo In any matter which has heen 
eertiHed to hearing pursuant to either s. Ind 88.08 or s. Ind 88.09 (3), the 
department shall advise the parties and their representat ives in Hrit ing of 
the specific time, date and place established for the hearing by issuance of a 
notice of hearing. The notice of hearing shall fully identify the parties and 
the eas e number. It shall specify a time and date of hearing not less than 30 
days after the date of mailing of the notice of hearing and a place of hearing 
either in the county of the respondentls residenee or in the county in which 
the a1leged discrimination or unfair honesty testing appears to have 
occurred. It shall specify the nature of the diserimination or unfair honeity 
testing which is a11eged to have occurred and shall state the legal authority 
on "7hich the hearing is based. A copy of the complaint sha11 be attached to 
the notice of hearing. 

Ind 88.11 ANSWER. (1) WHEN REQUIRED; FILING AND SERVICE. With in 21 days 
after the date of a notice of hearing on themerrts; each respondent shall 
file with the division an answer to the allegations ot" the complaint. The 
department shall serve a copy of the answer upon all öther parties. 

(2) ANSWER; CONTENTS. The answer shall contain a specifie admission, denial 
orexp1anation of each iillegation of the complaint. If the respondent is 
without knowledge or informatian sufficient to form a belief as to the truth 
of an averment, the Respondent shall so state and this wi11 have the effeet of 
a denial. Admissions or denials may be to allar part of an allegatian but 
shall fairly meet the substance of the allegation. Any affirmative defense 
re1ied upon, including without limitation the statute of limitations, shall be 
raised in the answer unless it has been previously raised by motion in 
writing. Failure to raise the affirmative defense that a complaint is barred 
by the statute limitations in a timely filed answer may, in, the absence of 
good cause, be he1d to constitute a waiver of such affirroative defense. 

Ind 88.12 PRE-HEARING CONFERENCE. In any case set for hearing, pre-hearings 
may be held in accordance with the provisions of s. 227.07 (4), Stats. 
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IND 88.13 SUBPOENAS AND MOTIONS. (1) SUBPOENAS. The administrative law judge 
'may issue subpoenas v/henever necessary to compel the attendanee of witnesses 
or the production of documents. This may be done on the administrative lato1 
judge' s own motion or upon proper applieation of any party. Service of 
subpoenas shall be made in the manner preseribed by law. Subpoenas may be 
enforced pursuant to s. 885.12, Stats. 

(2) MOTIONS. Motions made during a hearing may be stated orally and shall, 
with the ruling of the administrative law judge, be included in the record of 
the hearing. All other motions shall be in writing and shall state briefly 
.the relief requested and the grounds upon the tvhich the moving party ~s 
entitled to relieL All written motions shall be filed with the 
administrative law judge or with the director of the division' s bureau of 
1egal services. Any party opposing the motion may file a written respanse. 
All written motions shall be decided without further argument unless requested 
by the administrative law judge or director. 

Ind 88.14 PRE-HEARING DISCLOSURE AND DISCOVERY. (1) EXCHANGE OF NAl-fES OF 
'WITNESSES AND COPIES OF EXHIBITS. By no later than the tenth day prior to the 
day of the hearing, the parties shall file with the division and serve upon 
the other party a written list of the names of witnesses and copies of the 
exhibits vlhich the parties intend to use at the hearing. The administrative 
law judge may exclude witnesses and exhibits not identified in a timely 
fashion pursuant to this section. This section does not apply to vlitnesses 
and exhibits offered in rebuttal which the party could not have reasonably 
anticipated using prior to the hearing. 

(2) PRE-HEARING DISCOVERY. A party may abtain discovery prior to hearing ~ 
except that discovery directed to a complaint who is not represented by 1egal 
counsel shall not be perrnitted in the absence of written consent by the 
administrative law judge. The scope of discovery, the methods of discovery 
and the use of discovery at hearing will be the same as set forth in ch. 804, 
Stats. The administrative law judge has the same authority to compel 
discovery, to issue protective orders and to impose sanctions as the court has 
under ch. 804, Stats. Copies of all demands for discovery and responses to 
demands for discovery shall be filed with the division when they are served. 
Discovery may not be used prior to the time that a matter is certified to 
hearing, except that the taking and preservation of evidence shall be 
perrnitted prior to eertification to hearing under the circumstances set forth 
in s. 227.08 (7), Stats. 

Ind 88.15 DISQUALIFICATION OF THE ·ADHINISTRATIVE· LAW" JUDGE. Upon the 
administrative law judge's own motion or upon a timelyand sufficient 
affidavit filed by any party, the administrative law judge shall deterrnine 
whcther to disqualify himself or herself because of personal bias or other 
disqualification. Such determination shall be made a part of the record and 
decision in the case. 

Ind 88.16 HEARINGS. (1) PROCEDURE. Headngs shall be conducted in conformity 
with the act and the provisions of ch. 227, Stats. 

(2) APPEARANCE OF PARTIES. Parties may appear at the hearing ln person and by 
counsel or other representative. 
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(3) ACCELERATION OF HEARING. The parties may file a \vritten stipulation that 
the hearing be held less than 30 days after service of the notice of hearing. 

(4) POSTPONEMENTS AND CONTINUANCES. All requests for postponements sha11 be 
filed with the administrative law judge or with the director within ten days 
after the date of the notice of hearing, except where emergeney eireumatanees 
arise thereafter and prior to hearing. Postponements and continuanees shall 
be granted only for good eause shown and not for the mere convenienee of the 
parties, their attorneys OI' their representatives. 

(5) FAILURE TO APPEAR. If the complainant faHs to appeaI' at hearing, either 
in person OI' by a representative, the administrative law judge sha11 dismiss 
the complaint. If a respondent fails to appear at hearing, the hearing shall 
proceed as scheduled. If, within 10 days after the date of the hearing, any 
party who fails to appear shows good cause in writing for the failure to 
appear, the administrative law judge may reopen the hearing. 

Ind 88.17 RECORD OF' PROCEEDINGS. (1) TRANSCRIPTION OF RECORD. A steno­
graphie, eleetronie or other reeord of oral proceedings sha11 be made at all 
hearings eonducted under the aet. Transeription of t.he recol'd for purposes 
other than judieia1 review shal1 be at the expense of any party who requests 
the transcription, at a reasonable compensatory fee as determined by the 
department. The reeord shal1 be transeribed into a ",ritten transcript at the 
department's expense only for the purpose of judieial review. 

(2) TRANSCRIPTS. Copies of the written transeripts sha11 be at the expense of 
any paI'ty who requests the transeript, at a reasonable fee as determined by 
the department, exeept that eopies shal1 be made available without eost to a 
party who submits a sworn affidavit of indigeney and the inability to pay the 
eost of the transeript. 

Ind 88.18 DECISION AND ORDER. (1) GENERAL. After the e10se of the hearing, 
ine1uding any briefing whieh may be allowed by the administrative law judge, 
the administrative law judge sha11 prepare a formaI written deeision which 
sha11 inelude findings of faet, eonelusions of lawand an order, and whieh may 
be aceompanied by a memorandum op~n1.on. A eopy of the administrative law 
judge's deeision shall be served on the parties by the department. 

(2) CONTE1ITS OF DECISION AND ORDER AFTER HEARING ON THE ISSUE OF PROBABLE 
CAUSE. After a hearing on the issue probable cause, the administrative law 
judge sha11 issue a decision and an order whieh dismisses the allegations of 
the complaint OI' whieh orders the matter remanded for eoneiliation pursuant to 
s. Ind. 88.09, depending upon the administrative law judge's findings and 
eone1usions on the issue of probable eause. 

(3) CONTENTS OF DECISION AND ORDER AFTER HEARING ON THE MERITS. After a 
hearing on the merits, the administrative law judge 8ha11 issue a deeision and 
an order which shall either dismiss the allegations of the complaint OI' sha11 
order such action by the respondent as will effeetuate the pUl-poses of the 
aet, depending upon the administrative law judge's findings and eonelusions on 
the merits of the complaint. 



(4) COMPUTATION OF INTEREST. Interest on any award made pursuant to this 
sub-chapter shall be added to that a\vard and eomputed at an annual rate of 12% 
simple interest. Interest shall be computed by calendar quarter. 

(5) SUMMARY OF PROCEEDINGS. If the record of the hearing has not been 
transcribed before the administrative law judge prepares a decision, the 
administrative law judge shall prepare and issue with the decision asummary 
of the proceedings which will serve as the basis for review in the absence of 
a cranseript. lf, after a hearing on the issue of probable cause, the 
administrative law judge issues a deeision and an order finding probable cause 
and remanding the matter for conciliation, no summary of proceedings need be 
prepared or served, whether or not a transeript has been prepared. 

Ind 88.19. PETITION FOR REVIEW. Any party may file a written pet~twn for 
review of the administrative law judge's deeision and order by the labor and 
indllstry review commission. The petition sha11 be filed with the division I s 
Madison or Milwaukee office within 21 days after the date that a copy of the 
administrative law judge I s decision and order is mailed to the last known 

'addresses of the parties. 

Ind 88. 20 PRE-E~1PLO~1ENT INQUIRIES AND EHPLOY~'1ENT RECORDS. An. employer 
subject to the act may make such pre-employment inqu~r~es and keep such 
employment records as will enable the employer to determine statistically the 
age, race, color, creed, handicap, sex, national origin, ancestry OJ:' marital 
status of applicants and emp loyees. Pre-employment inquiries and emp loyment 
records which tend direetIy or indireetly to disclose such information do not 
constitute unIawful diserimination per seo . 

Ind 88.21 POSTING REQUIRE~1ENT. Every employer, employment agency, labor 
õrganizatiöü and licensing agency subject to the aet sha1l post in eonspieuous 
places upon its premises a poster prepared and made available by the 
department reIating to the provisions of the act and this chaptere 

Note: This rule will take effeet on the first day of the month following 
publieation in the register, in accordanee with s. 227.026 (1), Stats. 

PR:an/Ol78H 



Working with WISCVNSIN One Hundred Years of Service 
April 3, 1883-April 3, 1983 

The Wisconsin Department of IndustrYI labor and Human Relations 

April 16, 1986 

Gary Pou1son Douglas LaFollette 
Secretary of State 
Room 271, GEF-l 

Office of the Secretary 
201 E. Washington Avenue 
P .0. Box 7946 
Madison, Wisconsin 53707 
Telephone 608/266-7552 

Assistant Revisor of Statutes 
for Administrative Rules 

411 West, State Capito1 
Madison, Wiseonsin 

201 East Washington Avenue 
Madison, Wiseonsin 

Dear Messrs. Poulson and LaFollette: 

TRANSMITTAL OF RULE ADOPTION 

CLEARINGHOUSE RULE NO. 86-15 -------------------
RULE NO. Ind 88 ---------------------------------
RELATING TO: Equa1 Opportunities and Fair Emp10yment Practices 

Pursuant to seetion 227.023, Stats., ageneies are required to file a eertified 
eopy of every rule adopted by the ageney in the offiees of the Seeretary of 
State and the Revisor of Statutes. 

At this time, the following material is being submitted to you. 

1. Order of Adoption. 
2. Rules Certifieate Form. 
3. Rules in Final Draft Form. 

Pursuant to seetion 227.016 (6), Stats., a summary of the final regu1atory 
f1exibility analysis is also ine1uded. 

Respeetfully submitted, 

Howard S. Bellman 
Seeretary 

ee: Agency Contaet Person 

DILHR-ADM-7239(N.03j84) 

RECEIVED 

APR 171986 
Revisor of Statutes 

Bweau 


