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ORDER OF THE 

OFFICE OF THE COMMISSIONER OF SECURITIES 

STATE OF WISCONSIN 

ADOPTING, AMENDING AND REPEALING RULES 

To repea1 SEC 2.01(7m)i to renumber SEC 5.01(4) (g); to 
arnend SEC 1.02(6) (a), 2.01(1) (b), 2.01(1) (c)2. and 3., 
2.01 ( 3) (a), 2. 01 ( 4) (b), 2.02 (1) (a), 2. 02 ( 9) (c), 3.06 (1) and 
(2),3.11,3.17, 4.01(2)(b), 4.03(2), 4.06(1)(t), 5.01(3), 
5.06 ( 9), 7.01 ( 1) (c), 7.01 ( 2) (e) and (f), 7.01 ( 3) (d) and ( e) , 
8.01,. 27.01(4) and (5),31.01(9) and 35.01(2) (a) and (b); 
and to create SEC 2.02(10) (k), 3.145, 5.01(4) (g), 5.06(10), 
8.10, 9.01(1) (b) 15. and 16.,.27.01(6), 32.06(3) and 
35.05(3), re1ating to definitions under the securities and 
franchise 1aws; securities and franchise registration 
exemptionsi securities and franchise registration standards, 
requirements and proceduresi securities broker-dea1er, 
securities agent and investment adviser 1icensing 
requirements and proceduresi and examination fees under the 
securities, franchise and take-over 1aws. 



Pursuant to the authority vested in the Office of the Cornmissioner of 
Securities by ss. 551.63(1) and (2), 551.22(1) (a) and (b), 551.22(8) 
and (9), 551.23(15), 551.23(18), 551.27(5), 551.32(2) and (4), 
551.33(1) and (4), 551.34(1)(g), 551.52(3),552.15,553.58 and 
553.72(3), Stats., the Office of the Commissioner of Securities 
repea1s, amends and adopts ru1es interpreting those sections as 
fo11ows: 

1 SEC'l'ION 1. SEC 1. 02 (6) (a) is amended to read: 

2 SEC 1.02(6) (a). Any investment in a common enterprise 

3 w'i th the expecta tion of prof it to be der i ved through the 

4 essentia1 manageria1 efforts of someone other than the 

5 investor. In this subsection, a "common enterprise" means an 

6 enterprise in which the fortunes of the investor are 

8 the efforts ftnd-~ of those seek ing the investment 

9 or of a 3rd partYi and 

- ANALYSIS: These amendments broaden 
appI icabi1 i ty of tbe so-ca11eel "mod if ie(l 
HO\\ley" tes t conta inec1 in th i s ru1e as 
used for deterrnining the existence of an 
"investment contact" uncler the aefinition 
of "security" in sec. 551.02(13) (a), His. 
stats. The investment contract/security 
concept has developed under state and 
federal court decisions t[lat have heI d 
state and federa1 securities laws to be 
app1icable to novel forDs of f inancing 
ana investment GCher.les, and not 1imited 
to the conventional forms of stock, bond 
and note f inanc ing8. The so-called 
"raodified HOVley" test' derives from the 
Uniteel States Supreme Court case SEC v. 
I'l.J. Howey Co. 328 U.S. 293 (1946) 
(invol v ing the purchase of spec if ied 
acreage in a producing citrus grove 
combined with an "optional" management 
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agreement), as modified by subseguent 
cases, pa rticula rly SEC v. Glenn W. 
Turner Enterprises. Inc. 474 F.2d 476 
(1973) (cert. denied) 0 One of the 
elements of an investnent contract 
developed in such subseguent cases has 
been that of so-called "vertical 
commonality," which is codified in 
current rule SEC 1.02(6) (a). 

The "modified Howey" test in this rule 
was promulgated in Nisconsin effective 
January 1, 1978, along with a companion 
rule in SEC 1.02(6) (b), 'I'Yis. Adm. Code, 
adopting the so-called "risk capital" 
test for an investment contract/security 
under State v, Hawaii Market Center, Inc. 
485 P.2d 105 (1971). Neither of the two 
Wisconsin rules establishing these 
"investment contract" tests have been 
substantively amenoed since they were 
proJllulgated. 

In federal court decisions over the past 
several years, a "split" of decisions has 
occurred construing the "vertical 
cornmonality" element of an investment 
contract security. In 2 recent cases in 
the Southern Distr ict of New York, 
Mechigia" v. Art Caoital Coro. 612 F. 
Supp. 1421 (1985) and Cahill v. 
Con t er.1T.:O ra ry Pe rspecti ve s, Inc. CCH 
PederaI Securities Law Reporter Para. 
92,720 (1986), courts have characterized 
langllage such as that used in current 
rule SEC 1.02(6) (a) as constituting a 
"more restrictive" clefinition of the 
so-called "ve rtical comrnonal i ty" test in 
aete rnin ing whethe r the re is a "COf,unon 
enterprise" pursuant to HO~·ley. Those 
rscent decisions also referenced that "A 
broauer uefinition of 'vertical 
e o f.1 ffiO n al i ty' regui res only that' the 
fortunes of all investors are 
inextr icanly tied to the eff icacy of tbe 
j?roTlloter' s efforts' ." See SEC v. 
Continental CO~JlIoJities, 497 F.2d 516 
(5th Cir. 1974), SEC v. Koscot 
Interp1anetary, Inc., 497 F.2c1 473 (5th 
Cir. 1974). 

Because of 
securities 
protection 

the remedial nature of the 
laws and their investor 

purposes, the lvisconsin rule 

2 



1 

is amended to provide the "less 
restrictive" language of the "vertical 
commonality" test, thereby making it 
harder for promoters of fraudulent or 
improvident investment schernes to evade 
the Wisconsin secur ities la\". Virtually 
all such schemes can be tailored to 
generate large fees or the like for the 
promoter while the fortunes of the 
investors are not in some sense 
"interwoven with" the "successes" of the 
promoter, thus avoiding the "vertical 
commonality" element under the "more 
restrictive" definition. Under the rule 
as amenaed, aggrieved investors, as weIl 
as this agency, will continue to be able 
to establish the existence of an 
investment contract secur i ty as intendea 
under the "modified Howev" rule. It is 
appropriate and ,·,arranted to substitute 
the less restrictive language also 
because of the policy enunciated in Howey 
(and followed in subsequ~nt U.S. Supreme 
Court dee is ions) def ining a "see ur ity, " 
that there be created a " ••• flexible 
ratller than a static pr inciple, one that 
is capable of adaptation to meet the 
countless and variable schernes devised by 
those who seek the use of money of others 
on the promise of profits." 

A lettersulJrc,i'cted during the public 
cor.lment proc ess eOT.men ted tlla t the 
language of the Q,aenGr:lent to the rule in 
its initial eOl.'.ment c.lraft forT.\ appearecJ 
to SHeep into the rule' s coverage 
diseretionary trading aecount arrange­
ments that securities brokerage firms, as 
Hell as investr.lent advisers, have for 
years routinely conClucted for their 
c ustollie rs--and 1711 ici:: accoun ts !lav e not 
generally been subject to the securities 
resistration requirer.:ent uncJer the 
THsconsin UnireILi Securities Lavl. To 
el irlli 11 a tea n y s u c li u n i n te nc] e c~ ef fe c t , a 
separate regist:::ation e:~eI:l;;:tion is 
create(] in SECTIOP 9 under the 
Comr;\issioner's autllority in sec. 
551.23(10), Wis. Stats., to exempt by 
rule transactions where registration is 
not necessaryor appropriate. 

SECTION 2. SEC 2.01(1) (b) is amended to read: 
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1_ SEC 2.01(1) (b) Any guarantee of, or any put option or 

" 2 simi1ar agreement to purchase from a holder of, any security 

3 exempt under s. 551.22(1), Stats., is exempted from s. 

4 551.21, Stats. 

ANALYSIS: This amendment accords 
registration exemption status under the 
ru1e to any put opt ion 0 r simi la r 
agreement to purchase from a ho1der, any 
secur i ty exempt unde r the so-ca11ed 
"governmental security" exemption in sec. 
551.22(1), Wis. Stats. The amendment 
dea1s with a recent1y deve10ped nechanism 
to provide enhanced liquidity for the 
benefit of purchasers in offerings of 
governmental debt securities. The 
mechanism essentia11y invo1ves an 
agreement whereby a third party agrees to 
repurchase the governmental debt security 
from the or ig inal pu rehase r in the 
offering under terms deseribed in the 
offering documents. The meehanism has 
var iations on the basie theme depend ing 
upon who the third party repurehaser 
is--in some instanees the repurehaser is 
an affiliate of the broker-dea1er firn 
selling the bond offering, in others a 
separate non-prof it "liquidity eorpora­
tion" is created, in yet others, a bank 
or trust company has the repurchase 
ob1igation. 

The securities law issue ereated is that 
the repurchase agreement--whereby a thira 
party is obligated to purchase bonds froD 
the initial investors de:l1anding 
repurehase--eonstitutes a "security" 
separate and distinct from the underlying 
bonds uneler the definitian set forth in 
see. 551.02(13) (a), His. Stats., as bein9 
an " •• • option .•. to purehase or sell, any 
of the foregoing [note, bond, 
debentu re] • II As such, and unde r see. 
551 • 21 ( 1) ., 1'l i s . st ats. , the n S epa rat e 
seeurity" requires its own registration 
or reg istration exemption in 0 rde r to be 

4 



offered or sold in a public offering in 
Wisconsin. 

For the following reasons, it appears 
appropr iate to accord reg istration 
exemption status to the repurchase 
obligation/separate security: (1) The 
repurchase obligation' s purpose is only 
to facilitate liquidity for resale of a 
governmental security that is already 
exempt from registration. The repurchase 
obligation does not add to .the safety of 
the security--in terms of enhancing or 
guaranteeing the payrnent of bond interest 
or principal. (2) Even a "guarantee" of 
a security exempt under 551.22(l)--Vlhich 
guarantee does add to the safety/ability 
to pay debt service and is also a 
"separate secur ity"--is al ready accorded 
automatic exemption status under the rule 
in its current form. 

1 SECTIOU 3. SEe 2.01(1) (c)2. and 3. are anended to read: 

2 SEC 2.01(1) (e)2. The issuer's annual finaneial 

3 statements relating to fiscal yeQrs ending on or before 

4 December 31, :1:985 1990, are pre;?ared <lceo r6in9 to 

5 generally accepted accounting principles as provideJ in subd. 

6 1., but where the auditor's oJinion is qualified with respeet 

7 to the f ixed asset aecount group; 0 r 

8 3. 'rll e i3suer ' s annual finallei2-:1 

9 st2.t'2lJents relatins to fise:ll yeC:.rs endin'.; Oll or oerore 

Il accounting guiJelines or i.Jroceclure3 õlallao teCi oy stiAte lai! or 

12 by rule of an1' state agency, or recorl1f:\E:ncieu oy any state 

13 agency. 

ANALYSIS: The amendnents to these 
extend the time periods that 
alternative aceounting procedures 
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the rules can be used by certain issuers 
of governmental securities to qualify for 
the "governmental security" registration 
exernption in sec. 551.22(1) (a), ~17is. 
Stats. The two rules we re pa rt of 
several rules prorllUlgated after the 
enactment (effective January 1, 1983) of 
1981 Wisconsin Act 53 under which the 
Wisconsin legislature: (1) established 
as a requirement for use of the exemption 
that the governmental issuer have its 
financial statements prepared on the 
basis of generally accepted accounting 
pr inc iples (" GAAP"); and (2) allowed the 
Commissioner to establish by rule 
alternative accounting guidelines that 
would enable use of the exemption. Using 
that statutory authority, the 
Commissioner of Securities' Office 
enacted several rules, including the two 
"grace period"-type rule provisions in 
this SECTION, SEC 2.01(1) (c)2. and 3. 
Those rules established alternative, 
less-than-full-GAAP, accounting 
procedures that could be used by 
governmental issuers for the offer and 
sale of their debt secur ities under the 
exemption of 551.22(1) (a), IHs. Stats., 
through the end of their 19B5 fiscal year 
to allo\1 thos e iss ue rs t ir:-Ie to irnplemen t 
and have in place full-GAAP financial 
statement and accounting procedures by 
such date. Those two rules establisheü 
expiratian c1ates for their use tied to an 
issuer's financial statements for fiscal 
years enc1ing 1985. The practical effect 
is that, in the absence of an e:i:tension 
of the effective date of t~e rules, those 
issuers that do not have full-GAAP 
prepareu f inaneial stater.lents ey the ene 
of their 193G fiscal year will no longer 
bc able to utilize the exer.,;-tion uneler 
s e c. 5 5 1. 2 2 (1) (a), :'1 i s. .s t at;3 . 

~'7ith regarä to the BillenOiJents in tllis 
SECTIOll, the ex~)i ratian Ga te in rule S2C 
2.01(1) (c)2. is extencJec to 1990. Tba~ 
rule allows as an alternative to 
full-GAAP financial statements, a 
governmental issuer's financial 
statements that are prepared according to 
GAAP except for the fixed asset account 
group. During the period of 
effectiveness of this "grace period" rule 
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in SEC 2.01(1) (e) 2., numerous Wiseonsin 
munieipalities and other governmental 
securities issuers who used that rule 
have achieved total, fu11-GAAP financial 
statements. However, because a number of 
governmental issuers that have used the 
alternative aeeounting rule in SEC 
2.01(1) (e)2. have not finished putting 
into place the fixed asset aecount group 
auditing and aeeounting proeedures, ~ is 
appropr iate to extenduntil 1990 the use 
of this rule by such governmental issuers 
to enable them to eomplete the fixed 
asset aeeount group process and thereby 
achieve eomplete conversion to full-GAAP 
financial statements and aceounting 
proeedures. 

With regard to the amendment to SEC 
2.01(1) (e)3., the Wiseonsin Department of 
Justice, as bond eounsel for the State of 
Wiseonsin, requested by letter that the 
Cammissioner of Securities' üffice extend 
until 1990 the eXDiration date for use of 
the exemption in subd. (e) 3. An 
ernergeney rule was promulgated, effeetive 
July 1, 1986, mak in9 such a ehange to 
1990, and the amendment to subd. (e)3. in 
its initial eOTI1Llent draft form had 
proposed to nake perr:1anent the ei;1e rgeney 
rule ehange. The rule provision in subd. 
(e)3. is the "graee-~)eriod-through­
fiseal-year-1985" alternative aeeounting 
guideline rule that has been used by the 
state of Wiseonsin for its- debt 
securities offerings, as weIl as by other 
governmental securities issuers ineluding 
Wisconsin sehoo1 distriets and voeatianal 
edueation distriets, sine8 the effeetive­
ness of 1981 IHseonsin Aet 53. The ruIe 
establisbes as an alternative aeeounting 
guideIine for use through fiseal year 
1985, aeeounting proeedures :ti2.ndatecl or 
reeommenaed by state lav or rule. 

During the "graee perio>:'i" aeeorSed sinee 
the rule was origina111' ac]oiJtec; in 1982 
and 1983, all 400 lliseonsin sehool 
distriets and virtually all voeational 
distriets have aehieved full-GAAP 
status. However, during as weIl as 
following the public eomment period, 
diseussions took place involving the 
Governor's Offiee and representatives of 
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1 

2 

the vIiseonsin Department of Administra­
tion representing the State of Wiseonsin 
in its bond sales aetivities, whieh 
diseussions ineluded the subjeet of what 
action has been taken by the state toward 
aehieving full-GAAP finaneial statement 
and aeeounting proeedures. At such 
diseussions, representatives of the State 
of Wiseonsin indieated to this Office 
that the State has not, to date, made any 
appree iable s teps toward hav ing its 
finaneial statements prepared aceording 
to generally accepted aeeounting 
prineiples under the general reguirement 
established by the legislature in 1981 
Wiseonsin Aet 53, and that no plans or 
direetives have been 9 iven to have 
full-GAAP f inaneial statements in place 
for the State of Wiseonsin by 1990 or by 
any date eertain. In the absenee of any 
such plans or direetives, it appears 
inappropriate to extend the effeetiveness 
of the "graee period" aeeorded under 
eurrent rule SEC 2.01(1) (e)3. for a ful1 
five years to the 1990 date requested by 
the Department of Justice and proposed in 
the initial eomment draft form of the 
rule. Rather, it appears appropriate to 
extend the rulels effeetiveness only to a 
1987 date, at whieb time a final 
assessment ean be ~ade regarding whether 
to make any further extensions of this 
"grZlee perioel" rule. The assessment and 
any final determination wou1d be based on 
wh~t p1ans or direetives have been given 
or what steps had been taken by such 1987 
date toward having the State of Niseonsin 
achieve full-GAAP finaneial statement and 
aeeou~ting proeedures. 

SECTIon 4. E,EC 2.01(3) (2) is c.,menCtec~ to rea.l~: 

SEe 2.01(3) (c.). l\.ny evicI2nee of G.e;,Jt issueJ b~' Gl 

3 douestie non-!:.~,rofit eorporation to persons other tban its 

4 members is exempted under s. 551.22(8), Stats., ii the issuer 

5 or a lieensed broker-dealer fi1es a notice of the proposed 

6 issuanee with the eommissioner prior to the offering, 
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1 inc1uding: a trust indenture meeting the reguiremeQts of s. 

2 SEC 3.24, under which the e~idence of debt is proposed to be 

3 issued; a prospectus describing the issuer, the trust 

4 indenture and the ev idenee of debt proposed to be issued, 

5 which sha11 be given or sent to each person to whom an offer 

6 of such ev idenee of debt is made at the time or times 

7 specified in s. SEC 3.23(1); and such additional information 

8 as the commissioner may require; and the cornmissioner does 

9 not by order deny or revoke the exemption with 10 days. In 

10 addition, if the domestic non-prof it corporation is or 

Il ope rates as a chu rch, the offe ring shall meet the regui re-

12 ments of s. SEC 3.14, and if the domestic non-prof it 

13 corporation is or operates as a health care facility, the 

14 offering shall meet the requirements of s, SEC 3.145, 

ANALYSIS: This ar..endr.lent prov ides that 
an offering of debt securities by a 
~qisconsin non-prof it corporation that is 
or operates as a health care racility, 
such as a hOGrital, and makes a filing 
seek in9 to qual ify fo r use of the 
registration exemption under the rule, 
must meet the requirements in section SEC 
3.145, ~Iis. ACh.l. Coc:1e, applicable to 
registrationG for debt securities iGsued 
by a beelth care racility. The reeson 
for reCjuring an offerins see:,ing use of 
the exeD?tion to r.1eet the registration 
requirenent is bec<:iUse once use of the 
exemption is allowed, offers and sales of 
that issuerla securities in the offering 
can be made to the general public. 
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1 SECTION 5. SEC 2.01(4) (b) is amended to read: 

2 S EC 2 • 01 ( 4) (b) Is offered or sold through a broker-

3 dealer that is in comp1iance with s. 551.31(1)« Stats., or an 

4 institution deseribed in s. 551.23(3), Stats., or a state or 

5 any agency or po1itieal of a customer; 

6 

7 

8 

ANALYSIS: This is a clarification amend­
ment to one of the ru1es estab1ishing 
requirements for use of the so-ca11ed 
"commercial paper" registration exemption 
under sec. 551.22(9), Wis. stats. The 
amenument prov ides that \Yhe re a sale of 
commercial paper unuer the exemption is 
made thro'ugh a broker-dea1er, the 
broker-dealer must either be licensed in 
Wisconsin or be exeluded from the 
licensing requirement in aeeordance with 
the provisions of sec. 551.31(1), I'7is. 
Stats. 

SECTION 6. SEC 2.01(7m) is repealed. 

AnALYSIS: This Seetion corrects an error 
mac1e ineident to tbe r epeul ea rl, ie r in 
1986 of the "blue chip" registration 
exemption formerly in SEC 2.01(7). i'lhen 
that repeal was made, this rule (SEC 
2.01 (7m)) --1.Jhich relatec1 to and was part 
of the "blue chip" exemption--should have 
been separate1y repealed as weIl. 

SECTION 7. SEC 2.02(1) (a) is amended to read: 

SEC 2.02(1) (a) Any sale of an outstanding security by 

9 or on bebalf of a person not in control of the issuer or 

10 controlled by the issue r or under common control with the 
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1 issuer and not involving a distribution; but if the sale is 

2 effected through a broker-dealer, the transaction is deemed 

3 isolated only ±f--ex±--ehe--e~eft8eee±eft~--~ft--efte--8ee~f±ey 

4 effeeeea-~-~~--~fi~fi-~~-b~e~e~-aeexe~--~~-~~~~--a 

6 more than 3 such transactions effected by or throllgh the 

7 broker-dealer in this state during the prior 12 months; and 

8 

9 

ANALYSIS: This amendment clarifies 
language in the rule relating to sales of 
secur i ties made by or through a broke r­
dealer unde r the so-called "isola ted 
nonissuer transaction" registration 
exemption in see. 551. 23 (1), Wis. Stats. 
The arnenament makes the basis for 
complianee by broker-dealers with the 
3-transaetions-per-prior-12- month test 
in the rule more eertain. More eertainty 
is aehieved by revising the language to 
speeify that a broker-dealer who effeets 
transactions under the exemption ean 
establish that the 3-transaetion test is 
met on the basis of transactions by or 
through the broker-dealer itself. 

SECTI0118. SEC 2.02(9) (e) is amendec..l to reae: 

SECTION 2.02(9)(c). In addition, if the non-profit 

10 corporation is or operates as a ehurel1, the offering 8116.11 

Il fi1eet the reqllirements of s. SEC 3.14, and ii tbe c1or.:e:::-.:.ic 

12 non-nrofit corporation is or operates as a health c~re 

13 faeility, the offering shalI meet the requirements of s. 2EC 

14 3.145. 

Il 
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2 

ANALYSIS: This amendment prov ide s that 
an offering of debt securities by a 
non-prof it corporation that is or 
operates as a health care facility, such 
as a hospital, and makes a filing seeking 
to qualify for use of the registration 
exemption under the rule, must' meet the 
requirements in section SEC 3.145, ~'lis. 
Adm. Code, applicable to registrations 
for debt secur ities issued by a heal th 
care facility. The reason for requiring 
an offering seeking use of the exemption 
to meet the reg istration requirement is 
because once use of the exemption is 
allowed, offers and sales of that 
issuer's securities in the offering can 
be made to the general public. 

SECTION 9. SEC 2.02(10) (k) is created to read: 

SEC 2.02(10) (k) Offers or sales of a discretionary or 

3 managea trading account involving discretion or management 

4 prov ioed by a brok e r-deale r 1 icensed in this state 0 r by an 

5 invest~ent adviser licensed in this state. 

AnALYSIS: Consistent \'lith the discussion 
in the A~,rALYSIS to SECTIOll 1, this is a 
new rule provision aJded following 
consideration by the agency of a conment 
1etter received re1ating to the amend­
ments in SECTIOH 1 to SEC 1.02(5) (a). 
That rule contains the so-called 
"r,lOClified BO'dey" test for deteeÜning the 
existence of an "investment contract" 
Becurity, and the COI'iment letter statee... 
that the language of the amenament to the 
ru1e in its ini tial COLment draft fon. 
appearecl to bring into tbe rulets 
coverage discretion&ry trading account 
arrangeDents that securities an~ 
COI~lEtOC;ities brokerage finm, as weIl as 
investr.lent advisers, have for years 
routine1y administered or managed for 
thei r customers --and which accounts have 
not gene rally been subj ect to the 
securities registration requirement under 
the Wisconsin Uniform Securities Law. 
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To eliminate any unintended effeet 
whereby licensed broker-dealer or 
investment adviser firms involved in 
conducting discretionary or managed 
trading accounts for their customers 
would have to reg ister such accounts as 
securities under the Wisconsin Uniform 
Secur ities Law, a reg is tration exemption 
is created in this rule under the 
Commissioner of Securities' authority in 
s e e • 55 1 • 2 3 ( 18), tv i s • st ats., to e}~ e mp t 
by rule transactions where registration 
is not necessary or appropriate. The 
language of the exemption applies to 
discretionary trading accounts managed by 
a broker-dealer or investment adviser 
1 icensed in th is state. The exempt ion 
does not separately deal with or refer to 
discretionary trading accounts involving 
commodities futures contracts because 
court determinations nationally have 
uniformly concluded that state securities 
laivs are preempted from any application 
to discretionary trading accounts 
involving commodities futures contracts 
managed by a commodity brokerage firm 
that is registered with the Commodity 
Futures Trading ComlTIission under the 
Comrnodity Exchange Act. 

Creation of this new rule prov is ion 
following the public cor,lDent per iod is 
pe nüs sible and appropr ia te unde r the 
rule-making procedures of Chaoter 227, 
His. Stats., because: (i) the new rule 
is germane to rule SEC 1.02(6) (a) vIhich, 
as proposed to be amended, was submitted 
for p~blic COffiment as part of the initial 
public COLlf.lent draft fonl of the agency's 
annllal rule revisions; and (ii) the new 
rule responds to a comment letter and the 
cbanqes reeruired to res1.)on-:' to such 
cor~·~nents necessitate treatGent in this 
separate section. 
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SECTION 10. SEe 3.06(1) and (2) are amended to read: 

SEC 3.06 PREFERRED STOCK AND DEBT SECURITIES. (1) The 

offer or sale of preferred stock of an issuer may be deemed 

unfair and inequitable to purehasers unIess the net earnings 

of the issuer, for its last fiseal year prior to the offering 

and for the average of its last 3 fiseal years prior to the 

offering, are suffieient to eover the dividends on the 

preferred stock proposed to be offered. Net earnings shall 

be determined exelusive of non-reeurring items and shall be 

adjusted for any preferred stock to be redeemed with the 

proeeeds of the of fe ring, less appI ieable ineome tax 

effeets. The eOffir.1issioner may waive the reguirement under 

this subseetion upon evidenee showing a sufficient future net 

earnings eapabili ty ineluding, but not limited to, ev idenee 

set forth in a rinaneial foreeast ~e'f±e'iie6 examined by an 

independent 

the Guide 

ee rtif i ed publ ie aeeoun tan t in aeeo rdanee with 

for e---Rev-i-ev·--er---e. P rosneet i ve F i-nane i al 

Stater.1ents as profflulgated by the ame::ican 

19 institute of eertified public aeeountants. 

20 (2) The oifer or sale of debt securities or an issuer 

21 may be deer.1ea uniair and inequita0le to :)urehasers unIess the 

22 net earnings of the issuer, for its last fiseal year prior to 

23 the offering and for the average of its last 3 fiseal yeam 

24 pr io r to the offe ring, are s uff ieien t to eove r the inte res t 

25 reguirements on all debt securities issued subseguent to itD 

14 



1 last f iseal year, ineluding the seeur ities proposed to be 

2 offered. Net earnings shall be determined before ineorne 

3 taxes, depreeiation and extraordinary iterns, and sllall be 

4 adjusted for any debt seeur ities to be redeemed \vith the 

5 proeeeds of the offering. The eornmissioner may waive the 

6 requirement unde r this subseetion upon ev idenee showing a 

7 suffieient future net earnings eapability ineluding, but. not 

8 limited to, evidenee set forth in a finaneial foreeast 

9 exam ined by an independent eertified public 

10 aeeountant in aeeo rdanee with the Guide for a-~-etr-e-:E--e 

Il Prospeetive Finaneial Pe~eeaBe Statements as promulgatea 

12 by the american institute of eertified public aeeountants. 

13 

14 

ANALYSIS: The amendments in these two 
rules rnake non-substantive ehanges in 
terminology relating to preparation of 
finaneial foreeasts by eertified public 
aeeountants. The ehange of language from 
" rev iewed" to "examined" is nee essa ry to 
be consistent with the terminology useCl 
by the Ar.le r iean Insti tu t e of Ce rti f ied 
Public Aeeountants in their renamed Guide 
for Prospeetive Finaneial Statements that 
will beeo@e effeetive in September, 1986. 

SECTION Il. SSC 3.11 is anended to read: 

SEC 3, Il REl,L S S Tf'I.T 2 PROGH.f"\r:s. The offer or sale of 

15 interests in a lü,iteo partnersllip whieh '..lill engage in real 

16 estate syIfdieations may be deened unfair and inequitable to 

17 pu rehase rs unIessthe of fe ring eompl ies with the provis ions 

18 of the North Amer iean Seeur ities Administrators Assoe iation 

15 



1 Statement of Pol iey regarding real estate prog rams, adopted 

2 April 15, 1980, as amended effeetive Mareh 30, 1982, end 

3 affieneee April 23, 1983 L ane April 27, 1984 and January 

4 I. 1986, including comments. Copies of the Statement of 

5 Policyare available from the cornrnissioner's office for a 

6 prepaid fee of $4. The Statement of Pol icy is publ ished in 

8 Repef-eef the CCH NASAA Reports publ ished by Comme ree 

9 Clearing House and is on file a~ the offiees of the Wisconsin 

10 secretary of state and the revisor of statutes. 

Il 

12 

13 

ANALYSIS: This amendment incorporates by 
referenee the modifications to the North 
American Securities Adrninistrators 
Association (liNASAAli) Statement of Policy 
regarding real estate programs, as 
adopted for effectiveness January 1, 1986 
by vote of its mernbe rs, including 
Wisconsin, at the NASAA 1985 Fall 
Confe renee. Follo\'] ing r ece ipt of a 
comment letter from the Commeree Clearing 
House informing that earlier in 1986 all 
the NASAA Statements of PoJ. iey Vle re 
reprinted and are now contained- in a 
separate pUblication entitled "CCf-I NASAA 
Reports," tbis rule is rev ised to 
substitute the correet name of the CCE 
publ ica t ion \Vhe re th is Sta terlien t or 
Policy is nO,l containeo. 

SECTION 12. SEC 3.145 is created to read: 

SEC 3.145 DEBT SECURITIES ISSUED BY A HEALTH CA RE 

FACILITY. (i) Except as provided in sub. (2), the offer or 

14 sale of debt securities issued by a hospital or other health 

15 care facility, the proeeeds of \'lhich are to be utilized to 

16 



1 finance or ref inanee the purehase, eonstruetion or improve-

2 ment of buildings or related faeilities and equipment, 

3 ineluding the underlying property, of the issuer may be 

4 deemed unfair and ineguitable to purehasers unIess the 

5 offe ring eomplies \'li th the prov is ions of the North Arne r iean 

6 Seeur it ies Administ ra tors Assoe iation Heal th Care Fae il i ty 

7 Statement of Policy, adopted April 5, 1985. Copies of. the 

8 Guidelines are available from the eornmissioner's office for a 

9 prepaid fee of $4. The Guidel ines are publ ished in the CCH 

10 NASAA Reports published by Commeree Clearing House and are on 

Il file at the offiees of the Wisconsin seeretary of state and 

12 the revisor of statutes. 

13 (2) (a) With referenee to the provisions oi numbered 

14 paragraph 1. of the Finaneial statement of Policy portian of 

15 the Health Cilre Facility staternent of Policy, the computation 

16 of the suff ieiency of an issuer' s exeess of revenues over 

17 expenses using the forrnula in that paragraph may also include 

18 an add-baek to revenues of the interest on existing indebted-

19 ness of the is sue r that will rema in out stand ing aft e r the 

20 proposeel offering of debt securities by tile issuer is 

21 completed. 

22 (b) l'Jith referenee to the provisions of numbereel 

23 paragraph 4(b) of the Finaneial staternent of Policy portian 

24 of the Health Care Faeility statement of Policy, the 

25 following alternative is provided to the reguirement in that 

17 



1 paragraph dealing vlith what a trust indenture shall provide 

2 with respeet to a trustee's obligatian to furnish a list of 

3 bondholders upon request. Alternatively, the trust indenture 

4 shall prov ide that if three or mo re bondholde rs apply in 

5 writing to the trustee under the trust indenture and furnish 

6 to the trustee reasonable proof that eaeh bondholder has 

7 ovmed a bond for a period of at least six months preceding 

8 the date of the applieation, and the application states that 

9 the bondholders desire to communieate with other bondholde rs 

10 \·,ith respeet to their rights under the trust indenture or 

11 under the bonds and is accompanied by a eopy of the form of 

12 proxy or other communication whieh the applieants propose to 

13 t ransmi t, then the t rustee, \'li th in f i ve bus ines s days afte r 

14 the receipt of the application shall do either of the 

15 following: 

16 

17 

18 

19 

1. Afford the ap~)lic2nts access to the info rJ..a ti.on 

preserved at the time by the trustee; or 

2. Inform the applicants 

bondholde r s Vihas e nctl71es and 

of the approx imate 

addresses appear 

number of 

in the 

20 information preserved at tlle tir.le by tile trustee anu the 

21 appoximate east of f:lailing to tbe bonenolders the ioc. of 

22 

23 

24 

25 

proxy or other communication, if any, specified in the 

appI iea t ian. If the t rustee dete rmines not to af fo rd the 

applieant bondholders access to the information requested, 

the trustee shall, upon the written request of the applicant 

18 



1 bondholders, mail to each bondholde r whose name and address 

2 appears in the information preserved at the time by the 

3 trustee, a copy of the form of proxy or other communication 

4 that is specified in the reguest, with reasonable promptness 

5 after a tender to the trustee of the material to be mailed 

6 and of payment, or provision for payment, of the reasonable 

7 expenses of mailing, unIess within five days after the copy 

8 of the material to be mailed, a written statement to the 

9 effeet that, in the opinion of the trustee, the mailing would 

10 be contrary to the best interests of the bondholders or would 

Il be contrary to the best interests of the bondholders or would 

12 be in violation of applicable lavI. The written stateGent 

13 shall specify the basis of the trustee's opinion. 

ANALYSIS: Consistent with the provisions 
of sec. 551.63(2), T'lis. Stats., to 
achieve maximum unifarmi ty among states 
in ma tte rs of reg is t ra tion pol iCy, this 
rule adopts the l10rth American Securities 
Administrators Association Health Care 
Facility Offering Stfrtement of Policy 
which was adopted by members of the 
Association, including \'lisconsin, on 
Apr il 5, 1985. The StateI:lent of Policy 
will aic1 a non-profit health care 
facility, such as a hospital, that seeks 
to offer and sell its uebt securities to 
the public by establishing disclosure 
rec::uirer.lents and financial tests whic11, 
if met, \'lill enable registration of the 
offering to take place in Nisconsin. 

The principal provisions of the statement 
of Pol icy relate to: (1) Regui ring that 
the issuer rneet a minimum earnings test 
for its most recent fiscal year prior to 
the offering that would be sufficient to 
cover the issuer's debt service reguire­
ments for all its outstanding debt pIus 
the securities proposed to be offered 

19 



(excluding any debt secur ities redeemed 
wi th the. proceed s of the proposed 
offering); (2) Requiring the securities 
be issued under a trust indenture where a 
trustee will act on behalf of purchasers 
in the event of any default; and (3) 
Establishing prospectus disclosure 
requirements. The Statement of Policy 
provides that certain of the requirements 
may be waived by the Commissioner for 
good cause shown. 

The Policy statement specifically 
provides that it is not intended to be 
applicable to any secur ity exempted from 
registration by Section 402(a) (1) of the 
Uniform Securities Law, or any security 
issued by any na tionally recognized 
religious organization for the benefit of 
a health care facility operated by a 
member thereof, the proceeds of the 
issuance of Itlhich are lent or otherwise 
advanced to a non-profit health care 
facility. 

Following receipt of a comment letter 
from the Commerce Clearing House 
informing that earlier in 1986 all the 
NASAA Statements of Policy were reprinted 
and are now contained in a separate 
publication entitled "eeH NASAA Reports," 
this rule is revised to substitute the 
correet name of the eeII publication where 
this statement of Policy is now 
contained. 

As aresult of a co~~ent letter received 
dur in9 the public comment per iod, this 
rule is revised frOD its public comment 
draft form by the addition of two 
alternative provisions in (2) (a) and (b) 
that may be utilizeCl insteild 0;: the two 
provisions containec. in the NASAA 
Statement of Policy dealing with the 
computation of the sufficiency of an 
issuerls exeess of revenues over expenses 
and the right of all bondholders to 
obtain a list of bondholders. 

New para. (2) (a) provides that the 
computation of the sufficiency of an 
issuerls excess revenues may also inelude 
an add-back of the interest on existing 
indebtedness of the issuer that will 
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remain outstanding after the proposed 
offering of debt securities by the issuer 
is comple ted • The ne\.... prov l.S l.on 
regarding the add-back of interest on an 
issuer's existing indebtedness is 
necessary and \>larranted because the NASAA 
Statement of Policy inadvertently failed 
to provide that such item be considered 
in making the computation of the debt 
service co~erage of the issuer. That 
add-back-of-interest-on-existing­
indebtedness-to-remain-outstanding 
provision is specifically included in the 
other debt service coverage tests under 
the Wisconsin Uniform Securities Lawand 
rules in sec. 551.23(15) (b), Wis. Stats., 
and SEC 3.06(2). If provision \'lere not 
made for the add-back of interest, an 
issuer' s histor ical revenues would have 
to be sufficient not only to cover debt 
service on its outstanding debt, but also 
suff icient to cover the debt serv ice on 
the proposed offering. Such would be an 
inappropriate result and a requirement 
inconsistent with the earnings coverage 
tests elsewhere in the lawand rules. 

New paragraph (2) (b) of SEC 3.145 
provides for an alternative to the 
reguirement in the NASAA Statement of 
Policy relating to what a trust indenture 
shall provide concerning a trustee's 
obligation to furnish a list of all 
bondholders in response to arequest for 
such a list- by bondholc1ers. The nevl 
paragraph contains as an alternative 
provision, language virtually identical 
with the provision on this subject 
contained in Section 11.028 of the 
.hme r ican Ba r Founoa t ion 1100021 Bond 
Indenture Form. Host of the past and 
current filings with this agency for 
registration or exenption of debt 
securities offerings by health care 
facility issuers contain a furnishing­
bonaholder-list prOVISIon based on the 
Eoc1el ForD lanr;juage, and this agency, to 
date, is not aware of any probIsms with 
the Model For~ language regarding 
bondholders' ability to obtain a list of 
the names of other bondholders. 

21 



1 SECTION 13. SEC 3.17 is amended to read: 

2 SEC 3.17 REAL EsrrATE INVESTNENT TRUSTS. The offer or 

3 sale of securities of a corporation, trust or association, 

4 other than a real estate syndication, engaged prirnarily in 

5 investing in eguity interests in real estate, including fee 

6 o\'mership and leasehold interests, or in loans secured by 

7 real estate, or both, may be deemed unfair and ineguitable to 

8 purchasers unIess the offering cornplies with the provisions 

9 of the North American Securities Adrninistrators Association 

10 Staternent of policy on Real Estate Investment Trusts, adopted 

Il April 28, 1981, and amended effective January I. 1986. 

12 Copies of the Staternent of Pol icy are available f rOD the 

13 commissioner's office for a prepaid fee of $4. The Statement 

14 of Policy is published in Ve:l:t:1ffie--:l--trf--t:he--C-ent!:te-.I:"ee'-61ea-t":tft"(J 

15 Het:1ee-fHtl-e--&k-y--fre'\1"-R~:t'"ee-r the CCH NASAA Repo rts publ is hecl 

16 bv Comme [ee Clear in9 House and. is on f ile at the off iees of 

17 the Wiseonsin secretary of state and the revisor of statutes. 

AnALYSIS: '1'his amendment incorporates by 
referenee the modifieations to the North 
American Securities Administrators 
Assoc iation (" NASAA") Stater:,.ent of Pol iey 
regarding real estate investf.1ent trusts, 
as adopteel for effectiveness on January 
1, 1986 ~y vote of its members, ineluding 
Disconsin, at the NASAA 1985 Fall 
Confe rence. Following rece ipt of a 
comment letter from the Commerce Clearing 
House inforrning that earlier in 1986 all 
the NASAA Statements, of Policy \Vere 
reprinteel and are now contained in a 
separate pUblication entitleel "CCH NASAA 
Reports," this rule is rev ised to 
substitute the correet name of the eClI 
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1 

2 

publieation where this 
Policy isnow contained. 

statement of 

SECTION 14. SEC 4.01(2) (b) is amended to read: 

SEC 4.01(2) (b) An "applieation" for initial lieense or 

3 fo r renevlal of a 1 ieense as seeur i ties agentfor a broke r-

4 dealer registered with the national association of securities 

5 deale rs, inc. con s ists of the payment of Wiseons in agent 

6 lieense renewal fees to the central reg is tration deposi tory 

7 of the national assoeiat ion of seeur i ties deale rs as 

8 developed under eontraet with the north american seeur ities 

9 administrators association. An applieation for initial 

10 1 ieense as an agent unde r th is parag r a12h shall be deej;1ed 

Il "filed" under s. 551.32 (1) (a)« Stats., on the date \'Zhen the 

12 application is desianated readv for approval on the records 

13 of the central registration depositorv. 'Ehe 

14 applieation for renewal of a Iieense as an agent under this 

15 naraara])h shall be deemed "fileõ" under s. 551.32(1) (a), 

16 Stats., when the fee on deposit with the central registraiion 

17 derository has been alloeated to the eornmissioner. 

At7ALYSIS: This amendment ac10s languase 
establiahing the specific point in time 
that an applieation for initial license 
as an agent under the rule is considered 
"filed" for purposes of (letermining when 
t·he var ious time pe r iods eommenee that 
are speeified in the Lieensing Proeedure 
provlslon of see. 551.32(1) (e), Wis. 
Stats. The rule in its eurrent form only 
designates when an applieation for 
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1 

2 

renewal license as an agent is considered 
"filed" under the rule. 

SECTION 15. SEC 4.03(2) is amended to read: 

SEC 4.03(2) Every licensed broker-dealer shall preserve 

3 at its prineipal office or under the direet supervision and 

4 control of the pr incipal office for at least 6 years, the 

5 first 2 years in an easily accessible place, all records 

6 reguired under sub. (1) and under s. SEC 4.035(2), exept that 

7 records required under sub. (1) (k), (1) and (m) shall be 

8 preserved by the broker-dealer for at least 6 years after the 

9 closing of the accounti and records required under sub. (1) 

10 (0) shall be prese rved by the brol<e r-deale r fo rat leas t 6 

Il yea rs afte r wi thd ra\'lal or expi ra tion of i ts 1 icense in this 

12 state. The record nay be retaineel by computer if a pr inted 

13 copy of the record can be prepared immediately upon request. 

14 In the event u r eco rd has been prese [veel fo [ 1 yea r as 

15 required under this subsection, a microfilm copy may be 

16 substituted for the rernainder of the reguired period • 

. 17 Cor;lpl iance with the requi rements of the U. S. see ur it ies and 

18 exchange commissian concerning preservation and microfilrning 

19 of recor~s is deened complianee with this subsection. 

ANALYSIS: This amendment adds to the 
broker-dealer record retentian 
reguirernent in this rule, language 
clarifying that such records must be 
retained at the broker-dealer's principal 
office or under the direet supervision 
and control of the principal offiee. The 
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1 

2 

1anguage of the ru1e in its current form 
does not specify where or under whose 
supervision such records are to be 
retained. Similar clarification language 
is already in SEC 4.03(4), Wis. Adm. 
Code, relating to branch office records 
that specifies that the required records 
must be retained at each branch offiee. 

SECTION 16. SEC 4.06(1) (t) is amended to read: 

SEC 4.06(1) (t) Recommending to a customer that the 

3 customer engage the services of an investment adviser ehEd~ 

4 , broker-dealer or agent not licensed under ch. 551, 

5 Sta ts., unIess the custome r is a pe rson descr ibed in s. 

6 551.23 (8), Stats.; 

ANALYSIS: This amendment adcls language 
to make it a Prohibited Business Practice 
under the rule for a broker-dealer to 
recommenel that a customer engage the 
services of another broker-dealer, or any 
agent, that is not licensed in Wisconsin 
(unIess the cus torne r is one of the 
'pe rsons 1 is tee in the so-called 
" ins t i tu t ional investo rl exem}?t account" 
provision of sec. 551.23(8), His. 
stats.). 
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1 SECTION 17. SEC 5.01(3) is amended to read: 

2 SEC 5.01(3). UnIess waived under sub. (4) , eac h 

3 applieant for an initial lieense as an investment adviser or 

4 for qualifieation as an investment adviser representative 

5 after the effeetive date of this rule and eaeh applicant 

6 whose applieation has not beeome effective by the effective 

7 date of this rUle, is required to pass with a grade of at 

8 least 75%, eaeh part of the ~Viseonsin Investment Adv iser 

9 Representative Examination. 

10 

ANALYSIS: Beeause the Investment Adviser 
Representative Examination referrea to in 
this rule consists of two parts (part one 
relates to the Wiseonsin Uniform 
Securities Lawand Rule provisions, part 
two relates to general securities 
knowledge), this amendment elarifies 
that an applieant must obtain the minimurn 
passing grac1e of at 1east 75% on each 
part of Ule examination. 

S EC'l' ION 18. SEC 5.01(4)(g) is renurJbered 

Il 5.01(4)(h). 

AW\LYSIS: This renumbering ;.lOves the 
rule prov':'s ion S r an ting the Cor.~r:1is sione r 
of Securities discretionary aut~ority to 
H0.ive t:le e;~a~ünation requi rement to 
follow after a newly created waiver 
provisioD in SECTIOH 19 of this 
rUle-making Comment Draft. 
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1 SECTION 19. SEC 5.01(4) (g) is created to read: 

2 SEC 5. 01 ( 4) (g) The applicant, dur ing the three years 

3 irnmediately preceding the filing of an application, has been 

4 continuously employed as a securities agent and is designated 

5 as a general securities representative by the national 

6 association of securities dealers, inc. 

ANALYSIS: This rule creates an 
additional waiver from the examination 
requirement for licensure as an 
investment adviser. The waiver is 
intended to cover a category of persons 
who have been in the securities business 
for a period of several years and \"ho, 
because they had been designated as a 
general securities representative by the 
HASD which has its own examination 
reguirement, would have passed the older 
(pre-1975) HASD Series 1 Examination, but 
have never passed the NASD Series 2 or 
Series 7 Exarninations that would have 
entitled then to the examination waiver 
und e r S EC 5. 01 ( 4) (a) 3 • 

The reguirement of continuous eTJployrnent 
as a securities agent during the three 
years immediately prior to the filing of 
an applieation parallels the same 
reguirement for waiver under SEC 
5.01(4) (f), and indicatesreeent and 
ongoing securities industry business 
activities. The NZ,>SD designation \'lill 
provide that the bro;,e r-dealer 
self-regulatory organization has 
eval uat eci the pe rson I s e~lploYJnen t 
activities and determined that the person 
had the qualifications for designation as 
a general securities representative. 
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1 SECTION 20. SEC 5.06(9) is arnended to read: 

2 SEC 5.06(9) Placing an order for a custorner, or 

3 recommending that the customer place an order, to purchase or 

4 sell a security ret'--a--e-\:ts--e-Ö'rner through a broker-dealer or 

5 agent not licensed under ch. 551, stats., unIess the customer 

6 is a person ~efe~eneed described in s. 551.23(8), Stats •. 

7 

8 

ANALYSIS: The amendment adds language to 
make the action of an investment adviser 
in recommending to a custorner that the 
customer place a secur ities transaction 
order through an unlicensed broker-dealer 
or agent a Prohibited Business Practice 
equivalent to the situation under the 
rule in i ts cur rent fo rm whe re an 
investment adviser actually places a 
securities transaction order with an 
unlicensed broker-dealer. 

The amendment parallels the concept 
relating to prohibitions against offers 
and sales of secur ities in violation of 
the registration reguirernent in sec. 
5 51 . 2 3 ( 1), \7i s • St ats. - - nam el y , i t i s 
just as unlav/Lul to make an offer of a 
security in violation -of the securities 
registration requirernent (even if no sale 
results), as it is to make a sale of a 
security in violation of the registration 
requirenent. 

SECTIOU 21. SEe 5.06(10) is created to read: 

SEC 5.06(10) Eeconnending to a custorner that the 

9 custome r eng age the se rv ices of a brok e r-deal e r, agent or 

10 investment adviser not licensed under ch. 551, Stats., unIess 

Il the custorner is a person described in s. 551.23(8), Stats. 
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1 

2 

ANALYSIS: This ru1e adds a Prohibited 
Business Practice provision re1ating to 
investment advisers that para11e1s a 
s i mil a r pro v 1 S 10 n i n S EC 4 • 0 6 (1) (t) 
app1ieab1e to broker-dea1ers (as amended 
in SECTION 16 of this rU1e-making Comment 
Draft). This ru1e makes it a Prohibited 
Business Practice for an investment 
adviser to reeommend that the eustomer 
engage the serviees of another investment 
adviser, or any broker-dea1er or agent 
that is not 1ieensed in Wiseonsin (unIess 
the eustomer is one of the persons 1isted 
in the so-ea11ed II institutiona1 
investo rl exempt aeeount II prov 1S 10n of 
see. 551.23(8), \'lis. Stats.). 

SECTION 22. SEC 7.01(1) (e) is amended to read: 

SEC 7.01(1) (e) Fie1d examination pursuant to s. 

3 551.27 (5), Stats., of app1ieation for registration under 8-;-

4 ss. 551.25 or 551.26, Stats., •••••.•••••••••••••• ~~5 ilQQ 

5 per day per examiner pIus, ii the examination is conCluctea 

6 outside of Wisconsin, eaeh of the following eosts ineurred: 

7 1. Peasonable transportation eosts that oay not exeeed 

8 eoaeh elass air fa~ 

9 2. Ground transportation eosts that on a net" dav basis 

10 may not exeeed the dai 1 y rate eharger.:-; by __ a national ear 

Il rental aaeney in that loeale for a eompaet-sized eari 

12 

29 



1 

2 

3 

4 

5 

3. If the examination inyolyes any oyernight stay, hote1 

and meal costs not to exceed the Der diem amounts 

prescribed for state agency reimbursement purposes by 

the department of employment relations at the time the 

examination is made. 

ANALYSIS: This SECTION does the 
fo1Io\ving: (1) Adds a cross-referenee to 
the registration by eoordination 
prov is ion of see. 551. 25, Wis. stats." to 
enabIe the field examination fees 
preseribed in the rule to be charged for 
registration applieations filed by 
qualifieation as weIl as by 
eoordination. Seetion ,551.27(5), Wis. 
Stats., grants authority to the 
Commissioner to designate an ageney 
exmployee to examine the business and 
r e e 0 r d s 0 f a n i s s u e r 0 f s ee uri t i e s w h 0 

has filed an applieation for registration 
in Wiseonsin. That section speeifies 
that the examination is to be made at the 
expense of the applieant or registrant 
and that it applies to registration 
statements fiIed by eoordination as weIl 
as by qualifieation; and (2) Adds 
speeif ie eost iterns in this examination 
fee rule fo raf ield examina tion of a 
securities -registration applieation 
i(len tieal to the spee ii ie eos t i tems as 
listed and amended in SECTION 24 of this 
rule-making Comment Draft regarding the 
exali1ination fee rule in SEC 7.01 (3) (e) 
for a fieId examination of a 
broker-dealer or investment adviser 
lieense applieation. 

During the review of eomment letters and 
bearing testi;[1ony, it was detaIlüned to 
revise suoel. 2. of the rule relating to 
rental ear ebarges by deleting from its 
initial eOwInent draft form the language 
that exeluded mileage cha rges. Beeause 
ground transportation eosts involving a 
ear rental often inelude mileage eosts 
that a ear rental ageney routinely 
charges, this rule permitting the 
charging of all reasonable ground 
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transportation eosts proper1y a110ws for 
any mileage charges ineident to the ear 
rental. 

1 SECTION 23. SEC 7.01(2) (e) and (f) are amended to read: 

2 SEC 7.01(2) (e) Notice filed under s. 551.22(8), stats.,' 

3 or under s. 551.23 (3), (Il) or (15), Stats., or under s" SEC 

4 6 • 05 ••••••••••••••••••••••••••••••••••••••••• -$~5 G. .!22..Q..Q.. 

5 (f) Notice fi1ed under s. SEC 2.01(1) (a)3. or 

6 f:3::3:t ill ................................. . ~:3:ee. illQ. 

ANALYSIS: The amendments to these rule 
seetions inerease the examination fee for 
the registration exemption fi1ings 1isteG 
in those ru1es to be equiva1ent to the 
$200 fee preseribed by statute for review 
of a fi1ing under the so-ea11ed 
"Regu1a tion D" non-publ ie offer ing 
exemption in see. 551.235, 1'7 is. Sta ts. 
The extent of the review of the 
registration exer.lption filings listed in 
those ru1es is at least as great, or 
greater than, tbe diselosure-type review 
given Regulation D fi1ings. 
Specifiea1ly, not only does eaeh 
exemption fi1ing 11sted in the ru1es 
reeeive a disclosure review, the 
exemption filings under 551.22(8), 
551.23(11) anci 551.23(15) additionally 
involve a review and applieation of 
variaus NASA2\ Statements of Policy 
depending upon the subject rnatter of the 
of fe ring. The exaj;lina tion fees in these 
two ~~J.es were last revised during 1982. 
A non-substantive amendment to SEC 
7.01 (2) (f) ehanges the eJ;oss-referenee 
therein to a rule provision to refleet a 
renurnbe ring of thatprov is ian thattool< 
place effeetive April, 1986. 
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1 SECTION 24. SEC 7.01(3) (d) and (e) are amended to read: 

2 S EC 7 • 01 ( 3) (d) Fie1d examination of applicant for 

3 initial license as broker-dealer or investment adviser under 

4 s. 551.32(2), Stats ••••• -$=t5 m..QQ per day per examiner 

5 pIus r if the examination is conducted outside of liisconsin r 

6 each of the following costs incurred: 

7 1. Reasonab l.e transportation costs that may not exceed 

8 coach class air fare; 

9 2. Grouna transportation costs that on a per day basis 

10 may not exceed the daily rate charaed by a national car 

Il 

12 

13 

14 

15 

16 

17 

18 

rental agency in that locale for a compact-sized car; 

3. It the examination involyes any overnigtt stay, hotel 

and rneal costs not to exceed the per aien aIliounts 

prescr ibed for state agency reimbursement purposes oy 

the departnent of ernployment relations at the time the 

exanination is made. 

(e) Pe r iocEc examination of a brok e r-üec..12 r 

19 or investment adviser under s. 551.33(4), Stats ••.•. ~=t; 

20 .ll.QQ pe r day pe r examine r pIus, if the examination is 
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1 conducted outside of Wisconsin, each of the following costs 

2 incurred: 

3 

4 

5 

6 

7 

8 

9 

10 

Il 

12 

13 

~ ~ea~eftae~e Reasonable transportation costs that 

may not exceed coach class air fareL 

2. Ground transportation costs that on a per day basis 

may not exceea the daily rate charaed by a na.tional car 

rental agency in that locale for a compact-sized car; 

3. If the examination involves any overnight stay, hotel 

and meal costs not to exceed the per diern arnounts 

prescribed for state ugency reimbursement purposes by 

the department of employment relations at the time the 

examination is made. 

ANALYSIS: The amendments to these 
licensing fees for examination of the 
offiees of applicants or licensees do the 
follovling: (l) Increase the pe r c1ay, pe r 
examiner charge under each rule to $100, 
\'I111ch appr ox imates tbe cur rent cost of 
the agency I s secur i ties exarüne r pe r c1ay 
cor.lpensationi (2) Adds to the e~~amination 
costs prescribeo in par. (e) relatins to 
exc.r:1inations of oft ices of licensees 
o~tside Wisconsin, any sround transporta­
tion costs (as limiteel) and the 
reasonable costs associated with any 
overnight stay involving hotel and meals, 
subject to thelirnitation that such costs 
cannot exceed the cur rent pe r d iem 
amounts prescr ibed for state agency 
reirnbursement purposes. Gubdivision 2. 
of both SEC 7.01(3) (d) and (3) (e) 
relating to grouna transportation costs 
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1 

2 

is revised in the same manner as was done 
in .SECTION 22 by deleting from the 
initial eomment form of the rule, 
language that exeluded mileage charges 
from ear rental charges. 

Speeifying all of the charges in the 
rules is neeessary beeause see. 
551.33(4), Wis. Stats., provides that the 
expenses attributable to periodie 
examinations of· licensees shall not 
exeeed amounts that the Commissioner 
prese r ibes by rule; (3) Adds to the 
examination eosts preser ibed in par. (d) 
relating to examinations of applicants 
for broker-dealer or investment adviser 
lieenses, the identieal travel and 
overnight stay-related eosts speeified in 
par. (e). Seetion 551.32(2), vHs. 
Stats., permits the Commissioner to have 
an employee examine the books, reeords 
and affairs of an applieant to lieense as 
a broker-dealer or investment adviser at 
the applieant's expense. 

SECTION 25. SEC 8.01 is amenoed to read: 

SEC 8.01 PETITIONS FOR HEARIIJG. Svery reCjuest for a 

3 hearing shall be in the form of a petition filed \'Iitn the 

4 eommissione r • A peti t ion fo r a hear inc; to rev iew an 0 rde r 

5 shall p±a±ft~y~ 

6 (I) PlainIy adQit or deny each speciiic allagation, 

7 finding or conclusion in the order and incorporated ?a?ers L 

8 HO'v'leve r , if the petitioner surf icient 

9 knowledge or information to permit an admission or denial, 

10 ±ft--'W'ft":i:eh--~ the petition shall so state, and stteh 

Il that statement shall have the effeet of a denialt7~ and 
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1 ill sha3:3:--~ state all affirrnative defenses. 

2 Affirrnative defenses not raised in the reguest for hearing 

3 may be deerned waived. 

4 

5 

ANALYSIS: This amendment adds equivalent 
language to that provided in SEe 8.02, 
Wis. Adrn. Code, which provides that the 
failure of anamed party to raise an 
affirmative defense in its Answer to a 
Notice of Hearing may result in the 
aff i rma ti ve defense be ing deemed \Vai ved. 
Because a Petition For Hearing filed by a 
named or interested party under this rule 
with regard to an Order issued by the 
agency is an equivalent pleading to an 
Answer filed by such a party to a Notice 
For Hearing issued by the ageney, an 
equivalent result should ob tain when 
there is a failure to raise an 
affirmative defense. 

SECTIOU 26. SEC 8.10 is created to read: 

SEC 8.10 BURDEN OF PROOF. In eaen elass 1, 2 or 3 

6 proeeeding as defined in ch. 227, Stats., involving a 

7 eontested ease under ch. 551, 552 or 553, Stats., the bur~en 

8 of proof required on any issue in the proeesd ing shall ba a 

9 preponclerance of the evidenee on the basis of the reeorc in 

10 the proeeeding. 

ANALYSIS: This SEe'l'ION estab1ishes, on 
the basis of a reeent May, 1986 Wiseonsin 
Attorney General's Opinion (OAG 16-86), a 
"preponderanee of the evidenee" burden of 
pro of standard with regard to issues in 
eontested ease proceedings under ehapters 
551, 552 and 553, Wis. Stats. 
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1 

2 read: 

The administrative proeedure lavi in 
Chapter 227 , Wis. Stats. , does not 
establish any burden of proof standard 
with respeet to Class 1, 2 or 3 eontested 
cases. Seetion 227.57, Wis. Stats., does 
provide, however, that the g rounds for 
eourt reversal or modifieation of ageney 
rulings on judieial review of a eontested 
eas e ineludes a rev iew of the reeord to 
determine if "substantial evidenee" 
supports the ageney's deeision. 

Under see. 227.01(2), a Class 1 
proeeeding invo1 ves an ageney aeting 
under standards conferring substantia1 
diseretionary authority and involves such 
matters as rate making, review of tax 
assessments and the grant or denial of 
lieenses. A Class 2 proeeeding is one in 
whieh an ageney determines to irnpose a 
sanetion or penalty and ineludes 
suspensions, revoeations or refusals to 
review licenses. A Class 3 proeeeding is 
any eontested ease not ineluded in Class 
1 or 2. 

The Wiseonsin Attorney General's opinion 
in OAG 16-86 dealt speeifieally with the 
burden of proof issue. The Opinion dealt 
with the question whether a seetion of 
1985 i'liseons in Aet 29 ehang ing the 
standard of proof used in diseiplinary 
proceedings eondueted by 1ieensing boar~s 
and the Wiseonsin DepartrZlent of 
Regulation and Lieensing frOl.1 the mare 
striet or higher standard of "elear and 
convineing evidenee" to the ~asier or 
lOHe r s tanaa rd of "pr eponde ranee of the 
evidenee" met fourteenth amenoment due 
process Constitutional requireDents. 
Following an extensive diseussion, the 
Attorney General's opinion eoneluded that 
the lower "preponderanee of evidenee" 
burden of prooi in d ise ipl ina ry r.wtte rs 
invo1ving 1ieensure die:: not violate due 
process rights of the lieensee involved. 

SECTION 27. SEC 9.01 (I) (b) 15 and lG are ereated to 
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1 SEC 9.01(1) (b)15. Fiduciary activities questionnaire. 

2 16. Surnmary of fiduciary operations 

3 information. 

4 

ANALYSIS: This rule adds to the list of 
licensing-related forms. used by this 
agency, a Fiduciary Activities 
Questionnaire form and a Summary of 
Fudiciary Operations Information form. 
Under Chapter 65, Laws of 1975, any 
entity engaged in "fudiciary operations" 
under the definitional tests of that law 
in sec. 223.105, Wis. Stats., is subject 
to certain regulatory requirements 
thereunder. The activities of some 
securities broker-dealer and/or 
investment advisory firms may bring them 
within the definitional test and thus 
trigger the regulatory requirements to be 
met unc1er Ch. 223, Ihs. Stats., for such 
fiduciary activities. 

The Licensing and Regulation Division 
staff rout inely includes the 
Questionnaire Form with its mailing of 
information to prospective applicants for 
a broker-dealer or investment adviser 
license in Hiseonsin in order to notify 
them of the la'lls in Wisconsin regarding 
fiduciary activities and to require each 
applicant to check off on the form 
whether or not the applieant engages in 
fiduciary activities. If an applicant 
designates on the Questionnaire that it 
does engage in fiduciary activities, the 
L ieens inc; anc Regula t ian Di v is ian sends 
to tbe a?~licant the Summary of Fiduciary 
Operations Informatian form for the 
a~plicant to complete and furnish the 
inforrnation reguired to be in compliance 
vi i t h s e c. 2 2 3 • 1 0 5 ( 4), hT i s. st ats • 

SECTION 28. SEC 27.01(4) and (5) are amended to read: 
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1 SEC 27.01(4) Examination of matter re1ating to issuanee 

2 of an inte rpreti ve opin ion •••••••••••••••••• -$59 .llQ.Q. 

3 (5) Photoeopying fee--Pe~--Pa~e ••••• $ .25 

4 per page for the first 10 pages and $,10 per page for any 

5 additional pages, 

6 

7 

ANALYSIS: The amendments to these rules 
inerease the respeetive fees to make thern 
equa1 to the fees on those identieal 
natters as preseribed in SEC 7.01 (unCler 
the Wiseonsin Uniform Securities Law) and 
in SEC 35.01 (unCler the Wiseonsin 
Franehise Investment Law). 

SECTION 29. SEC 27.01(6) is ereateCl to reaCl: 

SEC 27.01(6) Examination of applieation for exemption 

8 0 r d e r und e r s s. 552. 05 0 r 552. 12 ( 3), S t at s ••••••••...•• $ 200 . 

9 

-

ANALYSIS: This Seetion preseribes a fee 
for examination of an applieation for 
issuanee of an exemption order in a 
filing under the listeo provisions'of the 
\·Viseons in Co rporate Tal< e-Ove r Law. The 
amount of the fee is equal to the 
exemption order examination fee 
preseribed in SEC 7.01 (unCler the 
Wisconsin UniEorm Securities Law) and SEC 
35.01 (unlier the liiseonsin Franellise 
Invest~ent Law). 

SECTION 30. SEC 31.01(9) is amended to read: 
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1 SEC 31.01(9) • The eommissioner sha11, in 

2 de~e~m±nee±en--he-~~-~~~-eB--~ determining whether a 

3 marketing plan or system of a manufaeturer, lieensor or a 

4 franehisor is a "bona fide wholesale transaction" or a series 

5 thereof with in the meaning of s. 553õe-3t~t-fet 553.03 (Sm) , 

7 eonsider the following faetors, among others: 

8 

9 

ANALYSIS: These amendments: (1) Make 
the referenee to the Commissioner 
gender-neutral; and (2) Correet the 
statutory eross-referenee in the rule 
beeause the numbering of that statute was 
ehanged in 1983 Wiseonsin Aet 538. 

SECTION 31. SEC 32.06(3) is ereated to read: 

SEC 32.06(3). An applieant's offering eireular shall 

10 diselose, and its franehise eontraet or agreement shall 

11 state, that ch. 135, Stats., the \'liseonsin Fai r Deale rs iüp 

12 Law, supe rsedes any prov is ions of the appI iean t I S .f raneh ise 

13 eontraet or agreenent ineonsistent with that law. 

llNii.LYSIS: This 11e\1 rule recjuires an 
applieant for registration unc1er the 
Hiseonsin Franehise Investment La\'! to 
diselose in its offering eireular, and to 
state in its franehise eontraet or 
agreement, that the Diseonsin Fair 
Dealership Law supersedes applieable 
provlslons of the applieant's franehise 
eontraet or agreement to the extent those 
provisions are ineonsistent with the 
Law. The vHseons in Fai r Deale r sh ip Law 
applies to all "dealerships" as defined 
in see. 135.02(3), Wis. Stats., whieh 
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1 

2 read: 

3 

definition covers virtually all franchise 
arrangements registered under the 
Wisconsin Franchise Investment Law. The 
Wisconsin Fair Dealership Law, among 
other things, establishes certain minimum 
notice periods reguired before 
cancellation can take place, establishes 
minimum time periods to cure 
deficiencies, limits reasons for 
cancellation, and the Law prov ides that 
it supersedes any contractual provision 
on those points. 

This new rule will prov ide spec if ic 
notice to Wisconsin franchise 
registration applicants of the existence 
of the Wisconsin Fair Dealership Lawand 
\vill enable applicants to conform their 
offering circular disclosures and 
franchise agreernent provisions to cornply 
\vith the requirements of that Law. 
Conformity with the provisions of ch. 
135, Stats. , is necessa ry to avoid 
denial, suspension or revocation of its 
exemption pursuant to sec. 553.28(1) (h), 
Stats., (franchisor's business includes 
activities that are illegal where 
performed) and 553.24(1), Stats. See 
Wisconain Attorney General Opinion 66 OAG 
Il. 

SECTION 32. SEC 35.01(2) (a) and (b) are ar:1ended to 

SEC 35.01(2) (a) Advertising fi1ed by a registrant 

4 pursuant to s. 553.53, stats., .•••••....•••••..•.....• $lO.OO 

5 per item minimuru, pIus Sl.OO Der cage after the first ten 

6 pages, but not exceed in9 an agg regate amount of -$:1:5 Eh-ee 

7 $250.00 per registrant in any one year. 
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1 (b) Advertising fi1ed by a person or 

2 app1ieant not a registrant pursuant to s. 553.53, Stats., 

3 •.•.....•..•.•.•.•........•...•.••.••..•.•....•.....•. $10.00 

4 per item minimum, pIus $1.00 per page after the first ten 

5 pages, but not exeeeding an aggregate amount of $x59 õ 99 

6 $250.00 per person or applieant in any one year. 

7 

8 

ANALYSIS: These amendments inerease the 
fees for examination of advertising 
materials fi1ed under see. 553.53 of the 
Wiseonsin Franehise Investment Aet. Many 
of the advertising filings involve 
materials that ean be very extensive in 
length, such as supplements to 
registration statements. However, the 
fee of $10.00 per item under the rule in 
its eurrent form--whieh fee fails to 
distinguish between short vs. lengthy 
filings--is not adequate to eover the 
staff tiTi1e spent for review of lengthy 
advertising filings. Aeeordingly, the 
examination fee under eaeh rule is 
amended to make the eurrent $10.00 per 
item fee a minimum fee, and increases the 
f e e $1 • 0 0 pe r pa 9 e af t e r the f i r s t t e rl 
pages. The maximum fee payable under the 
rule in any one year by a person is 
raised froD $150.00 to $250.00. 

SECTION 33. SEC 35.05(3) is ereatea to reud: 

SEC 35.05 (3). In ado it ion to supply in9 a prospeeti ve 

9 franchisee with a copy of its franehise offering prospeetus, 

10 a franehisor may open for inspeetion the books and recoras of 

11 any of its eornpany-ovmed or operated units that are offered 

12 for sale by the franehisor and that the prospeetive 

13 franehisee has expressed an interest in purehasing. 
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ANALYSIS: This ruIe permits the 
inspeetian and use of the books and 
reeords of an existing eompany-owned or 
operated franehise business loeation 
(unit) in eonneetion with the offer and 
sale by a franehisor of that speeifie 
franehise unit to a prospeetive 
franehisee/purehaser of the unit. The 
language of the rule is taken from 
seetion 200.4(21) (iv) of the Codes, Rules 
and Regulations of the State of New York, 
Title 13, Chapter VII, that deals with 
this subjeet. The only language ehange 
from the New York rule is that this 
prov is ion refe rs to a "prospeeti ve" 
f ranchisee (ra the r than the te rm 
"potential" franchisee referred to in the 
New Yo rk rule that has a na r rowe r 
industry interpretation than· the term 
"potential") in order to broaden the 
elass of pe rsons to whom the prov is ian 
applies. By aeeording speeific 
authorization for use of such finaneial 
data, the rule will have as aresult that 
no antifraud Iiability would attaeh 
solely by the franehisorls aet of making 
the finaneial data of a eompany-owned or 
operated franehise unit availaole to a 
prospeetive franchisee/purehaser of the 
unit. 

* * * * 
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The rules and ar.1endments contained in this Order shall 
take effeet as prov icJeCl in see. 227.22 (2) (Intro. ), His. 
Stats., on the first day of the month following publieation 
in the Wiseonsin Administrative Register. 

Dated this?.tj~- day o;~~j;Wuv~ , 1986. 

[SEAL] 
, JR. 
Seeur ities 

UPJ:raee 
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REPORT PREPARED BY THE 
OFFICE OF THE COmUSSIOHER OF SECURITIES 
RELATING TO PROPOSED AHENDMENTS TO THE 

RULES OF THE COmnSSIONER OF SECURITIES 

(a) Statement Explainina Need for ProDosed Rules 

The statutory rUle-making procedures under Chapter 227 of the 
Wisconsin Statutues are bein9 implemented in this matter for the 
purpose of making the agency's annual revision to the Rules of the 
Commissioner of Securities currently in effect promulgated under 
Chapter 551, Wis. Stats., the Wisconsin Uniform Securities Law; Chapter 
552, tlle Wisconsin Corporate Take-Over Law; and Chapter 553, the 
Wisconsin Franchise Investment Law. The annual rule revision is made 
for the following purposes: making clarifications to existing rule 
provisions where language is vague or ambiguous; adopting or arnending 
rules necessary to effectively regulate new circurnstnaces or 
developments which have occurred in the industry and the marketplace 
that require regulatory treatment; formally adopting and incorporating 
by reference both new securities registration guidelines, as weIl as 
amendments to existing securities registration guidelines previously 
adopted by a national securities administrators association of whieh 
\Hsconsin is a member. Each SECTIOll in the proposed rules that adopts, 
reueals or ar:lends a rule is followed by a s2parate explanatory ,\l1ALYSIG 
which diseusses the nature of the revision as \,el1 as the rationale 
behind and/or the necessity for it. 

Tlle princir;:al areas of tbe revisiona to t::.e rules inclucJe: (1) 
amending eertain Jefinitional provisions under the securities and 
frallehise h,rilS; (2) ar;lenclin9 severaI securities and franciüse 
rCfjist:ca'cion exeItl:.Jtionsi (3) 2do?tin~: a neu securities rcgistrc..-:'ion 
~olicy (relatin0 to debt securities issueJ by a health eare facility) 
~n~ aDen~ing two e::isting securities regi8'eration polieies (:e12tin; to 
rc<:tl estate Frograms and to reu.1 estaei:' invest;-:!ent trust;::;) i (q 
cre.:tL10 or ail1encling nLwerous seetio~:3 of ti1e seellr ities :JroJ:e::-c1ec:ler, 
i:0cnt, Clne investr~lent (lc1v is erI icer.sinCj prov is ion::; eleal inc:; ',') i 'e:] 
(~:;13.r.ti;1a.tion ana e:wTünation vl2..iver re,:uirer,lent3, as \1(~11 as ~~roi}iDi.',:cd 
'. ,.', ,~ r' . ", ~ t' Q ~ • . .-' ( S ) ,; ('. '-' , . -. ..' l r 0 ,= '11 => ,,? .~ -. i ." .'- . 0 '" .= e ,.. .:JU",·lr,euu, .. rc.-.c .Le,_s, an", rel_~ln:J Ic,110 1", Jo."C. e e,,(~!.,_n<,:,·Ll j, Le .::> 

estalJlisllec1 unc1er tbe securities 10.\7, tc,J:e-over lall and franellise 1')\'1' 
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(b) Explanation of NocHfications Nad!.? as aResult of Public Comment 
Letters and Hearing Testimony 

A letter subruitted during the public comment process relating to 
SEC 1.02(6) (a) in SEcrlon 1 of the attachec1 proposed rule pac!~age, 
commented that the language of the amendment to the rule in its 
initial comment draft form appeared to bring into the rule's 
coverage discretionary trading account arrangements that 
securities brokerage firms, as weIl as investment advisers, have 
for years routinely administered or managed conducted for their 
customers--and which accounts have not generally been subject to 
the securities registration requirement under the Wisconsin 
Uniform Securities Law. To eliminate any such unintended effect, 
a separate registration exemption is created in SECTION 9 under 
the Commissioner's authority in sec. 551.23(18), Wis. Stats., to 
exempt by rule transactions where registration is not necessary or 
appropriate. 

A neid rule provision, SEC 2.02(10) (k), is added in SECTIOLl 9 of 
the attached proposed rule package following consideratioD by tIle 
agency of a comment lett:er received relating to the amendr,1ents in 
SECTION 1 to SEC 1.02(6) (a). That rule contains the so-called 
"mod if ied HO',vev" test fo r dete rnin ing the ex is t ence of c:n 
" investr.:en t con t rac t" sec ur ity, ancl the COl;ln{~n t lee te r stat2c: that 
the language of the amenclment to the rule in its lnitiaI COl.;;;.ent 
draft form appeared to bring into the rule's coverage 
discretionary trading account arran<]ements that securities eil1CI 
commodities brokerage fir~s, as weIl as investment advisers, have 
for years routinely adffiinistere6 or managed for their 
custoillers--and which accounts have not general ly been subject to 
tile ~3ecurities registra'cion requirel;lent unCler the ~1isconsi!1 
UniforQ Securities Lcw. 

To elimillilte any unintencled effeet \"hereby licenseu broker-J':?ClL::r 
or investnent ac;viser firm~3 involveö in conCiucting uiseret,:ol1õl:::/ 
or J;lanageJ traciing accounb, for tlleir custoners \-lOU::'C l1.1ve to 
register suei: accounts as securities under the i;Tisconsin Uniior;:~ 
Secu~ities Law, a registr6tion exemption is create~ in SEC 
2.02 (10) O~) llJ:(jer tbe Corarüssioner of Seeuri.lies' outilOrity in 
sec. 551.23(10), ~Hs. Stats., to e};e1:li.)t by rule transaetion;~ \"7l~e[c 
L'esistration is rl~',' necesf;ary or approLJriate. The lal1g11a~e oi eile 
exeLi~,tj.on a~)l)lies to üiscretionary tradin~( aceounts I.l&Yia0e'~-: 0~; el 
"'roker-c";ca=.cr or invesL.~ent adviser licensed in this state. ?;te 
e::e::'iption Goes noc. rco"::arately deal Ilitb or refer to uiscrec.icr:i:l;::'/ 
truc:;inc: 2ccounts invo:Lvinc; COl.'~:lOC:;ities futures coneraetC'=, ;)ecau:...:e 
COli rt dete r,üna tj.onE; no. tiõnally hc:ve uni {o nüy conc 2.uced -t;l;-,t 
ste.te securities 1<3'.-18 are preeLipteci from any a~:?licutior.. to 
discretionary traJin? accounta involving cODQoJities futures 
eontracts managed by a commodity brokerage firrn that is registere~ 
\'lith the COr.1l-:1oclity Flltures Tracling Comrilission unc1er the Comr:1odity 
Exchange Act. 

Creation of this new rule provision following the public commer..t 
period is per~issible and appropriate under the rUle-gaking 
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proeedures of Chapter 227, Wis. Stats., beeause: (i) the new rule 
is germane to rule SEC 1.02(6) (a) whieh, as proposed to be 
amended, was submitted for public eomment as part of the initial 
public eomrnent draft form of the ageney's annual rule revisions; 
and (il) the neH rule responds to a eomment letter and the ehanges 
reguired to respand to such eornrnents neeessitate treatrnent in this 
separate seetion. 

With regard to the amenoment to SEC 2.01(1) (e)3. in SECTION 3, the 
amendment in the initial eomment draft form of the rule to extend 
to 1990 the rule's expiratian date is revised to ehange the 
expiratian date to 1987. The Wiseonsin Department of Justice, as 
bond eounsel for the state of Wiseonsin, initial1y reguesteo by 
letter that the Commissioner of Securities' üffiee extend until 
1990 the expiratian date for use of the rule in subd. (e) 3. An 
emergeney rule was promulgated, effeetive July 1, 1986, making 
such a ehange to 1990, and the amenoment to subd. (e)3. in its 
initial eomment draft form had proposed to make permanent the 
emergeney rule ehange. The rule provision in subd. (e)3. is the 
"graee-period-through-fiseal- year-1985" alternative aeeounting 
guic1eline rule that has been used by the State of \'liseonsin for 
its debt securities offerings, as weIl as by other gover~[~ntal 
securities issuers ineluding t?iseonsin sehool distriets and 
voeational ec~ueo.tion distriets, sinee the JanuEtry, 1983 
effeetiveness of 1981 Niseonsin Aet 53. The rule esta~lishes as 
an alternative aecounting guldeline for use tLrough fiseal year 
1985, aeeounting proeeclures manc"\ateo or reeor,li:-,encied by stc.ce la'.! 
or rule. 

uuring the "<Jraee [Jeriod" Z1ceorce(, L,ncler the rule sinee it ':ias 
originally adopted during 1982 an~ 1083, all 400 Wiseon3~n 5chool 
cistriets and virtually all voeational lüstricts have ae;üi2v2'~; 
full-GAAP status. However, during as weIl 2S follo\ling the jujlic 
e01.1Went ~)erioll, eliscusaions too}; place involvin'] 'clv2 Covernor's 
Oifiee an~i re~)[esentative.s oi the :7iseonsin Departr,lent of ,\ __ :;,.in1-
stration re~resent~ng the State of ~!iseonsin in its bond sales 
aetivities'-' ~'lhici1 .::;ü~el1ssions includee, tbe subject oi "bat 2ction 
he,s been ta!<en by 'eile St&te to~','c,rJ achievin,:;, full-Gi\2\~ ilndLciaJ. 
s'tatt:::'::ent anö (leeountinc :)roce(:;ures. At sueh cJiscussions, 

'representatives of the §t~te of ~iseonsin indicated to this Oi~ice 
thät t;H~ St2te bas not, to cate, ;~1a:je Cin:./ C:e].?r;reeiable ste_:s 'eO\JdC: 
;lavin\j its financietl st:at:el~lents ;)re~)iJ.reC; aecorc:iinJ to gene[cüly 
ueee,:;te,_; aeeountins princi~-'les uncler the ,~;eneral re'_,;uire;:tent 
esta~)lis~~e!:.; ~:)~/ t~1E 2.esislature i!~ 1901 T;iscorlsin ~\ct 5J, 2nl~ t~~~;.t 
no ~)l21n:::) or Jirectivet, have been ejiven te Lave IuJ.l-<:;i\AP f inJT.,::;i~1:, 
s tz, t 2r:;e nt,::; il; plae 2 20 r U',e S'ca te 0:E ';~ is co nsin by 19::; 0 0 r j\, ad';' 
c~'tte eertain. ~ In tile <:lbsenee of iJ.ny such plans or clireetives, 'it 
ap:~)ears inappropriate to e~;tenü trle effeetiveness of tbe "'j'i:"2ee 
iJeriod" aeeorelec1 Ul!(~er eurrent rule SEC 2.01(1) (e)3. for a full 
five years to the 1990 date requested by the Department of Justice 
and proposed in the initial eomment draft form of the rule. 
Rather, it appears appropriate to extenc1 the rule's effeetiveness 
only to a 1987 date, at whieh tiDe a final assessment can be made 
regarding Hbether to J.lake any further extensions of this "graee 
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period" rule. At such 1987 date, the assessment and any final 
determination would be haseo on what plans or direetives had been 
given or what steps had been taken as of that time tü\vard having 
the State of Wiseonsin achieve full-GAAP finaneial statement and 
aeeounting proeedures. 

Following reeeipt of a comment letter frOD the COODeree Clearing 
House inforrning that earlier in 1986 all the NASAA Statements of 
Poliev were reprintea and are now eontained in a separate 
publi~ation entitled "CCH NASAA Reports," SECTIONS il, 12 and 13 
of the proposed rule revision paekage are revised to substitute 
the correet name of the CCH publieation where the respeetive 
Statements of Policyare now eontained. 

As aresult of a eOODent letter reeeive~ during the public eomment 
period, SEC 3.145 in SECTION 12 of the attaehed rule revision 
paekage is revised fro~ its public comment draft form by the 
addition of two alternative provisions in (2) (0.) and (b) that Day 
oe utilized insteacl of the blO provisions containee in the NASAA 
statewent of Polieyeeal ing vlith the computation of the 
suffieieney of an issuer's exeess of revenues over expenses and 
the riS1ht of bonc1holders to abtain a list of all bondholaers. 

Nevl para. (2) (0.) provieJes th,~'c 'ehe eo)n]?utation of the surfieiency 
of an issuer' s exeess revenues may also inchIde an auC:i-oQek of the 
interest on e:dsting indeotedness of the issuer that \'lill reuair: 
outstancing after the :?roposed offering of debt securities b~T the 
issuer is eoupletec. The ne\" provi:3ion regardins töe acic;-;JQc;( of 
interest on an issuer's existing indebteJness is neeessary and 
\'lel[ ran tee beeause the I:T\.Si'\A ,sta ter:len t of Pol iey ina,-!ve rt en tly 
faileJ to s~eeifieally provide that such item ~e eo~sidereJ ir: 
ilak iW; the eOL1puta t ion of the Cleat se rv ice cove r ase of tile 
i s s U2 r • 'l'hat adö-oac:-: -oi - in te res t -on-e;~ iG t ing - in(~eJ t e:':i l1Css-t (j­
[81'.1.ain-o'C.tst"tl1cling provision is ~J:C-lecL~ically incluce',-: in the ütLC:f 

deot service coverage tes~s unetcr tLle Uiseonsin Uniior;~ ['ecuri.t::'ec 
LCl\l anc! rules in see. 551.23 (15) (JJ), :~lis. StatE,. I a;l(! s:se 
3.00(2). If:)[ovision \ler8 not ~ac..:e for the 2.c(::-~Jae:, of iüter(~;.3t, 
aili s s u e r 's h 1 s to r i e :lI r e ve n u e s \ 7 0 LI L1 11 a v eto 0 e s l: i i i e i e n t not 
0017 to eover de~t 3~rviee on its outstanGing de~t, but also 
sufficient to eover ~he de~t service on the rro)ose~ offerin0. 
SUC1! \'ioulrJ be oo in"r~::='ro,)r iute result 2n(; 2. re\~iLli I::;;-.lent 
ir~cor~3ister~t t,,}--itl: tbe eD.rnin<Js COVeL~&~)e tes·ts el~)e:.,'i~ere i~-: tL-l:2 -L.2~\:' 

ent:] rules. 

:le l.l L'_c::~r2,,~raL)L (2) (e) ei see 3.145 provlCles iür an c.lce:i.:nacive: te 
tile re(:uirel.18nt in t:12 ;-;1\81\1\ Statei-:enc of Policy r'2lütinCj to ~i~i2..;': 

2.. trust inJenture shall uroviJe eoneernins a truste2f~ obii;atio~ 
to furnisll a list of all jonGholders in res)onae to arequest for 
3uch a list by' bonc:.ilOlders. The neil paragraph eontains as an 
alternutiVe provision, language virtually identieal with the 
provision on this su~ject contained in Seetion 11.02B of the 
Ar,1er iean Bar Foundation Hodel Bond Indenture Form. Host of the 
paat and eurrent fiIings with this ageney for registration or 
exe~ption of debt securities offerings oy health eare facil1ty 
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past and current filings with this agency for registration or 
exemption of debt securities offerings by health care faeility 
issuers contain a furnishing-bondholder-list provision based on 
the Hodel Form language, and this ageney, to date, is not aware of 
any probleQs with the Model For~ language regarding ~ondholders' 
ability to abtain a list of the names of other bondholders. 

Du ring the rev ie\" of COf,1ment lette rs and hear ing tes tirnony, it was 
deterndned to revise subd. 2. in each of SEC 7.01(1) (e) and SEC 
7.01(3) (d) and (e) relating to rental car charges by deleting from 
the initial comment draft form of those rules the language that 
excluded mileage charges. Decause ground transportation costs 
involving a car rental often inelude mileage costs that a car 
rental agency routinely charges, the rules as revised permitting 
the charging of all reasonable ground transportation eosts will 
now properly allows for any mileage charges incident to the car 
rental. 

( v) 



(e) List of Persons Appearing or Registering at Public Hearinq 
Condueted bv Commissioner of Securities Oliee Payne, Jr .• as 
Hearing Offieer 

Randall E. Sehunann, General Counsel of the Office of the 
Conmissioner of Securities, made an appearanee on behalf of the 
ageney's staff to submit eloeumente and informatian for the reeord. 

James R. Fischer, Administrator of the Registration Division, 
appeared on behalf of the ageney's staff to respond to questions 
relating to securities registration matters. 

Mr. William Gehl, Senior Viee-President and General Counsel, B.e. 
Ziegler and Company, 215 North Main Street, West Send, Wiseonsin 
53095. 

Attorney Joseph P. Hildebrandt, 1 South Pinekney street, Madison, 
I'Hseonsin 53701. 

Comment Letters Received: 

Connnent letter datecl l\ugust 19, 1986, reeeived froL: :1il1ia;~l 'A. 
Bonfield, C.P.A., C.lI.A., of Bonfiele.: & Corapany, S.C., f.lÜ\·lu.u;~ee, 
YEseonsin. 

ConU,lent letter dated Septeraber 17, 1986, reeeived froLl B.C. 
Ziegler and Company, West Bend, Niseonsin. 

COfi1ment letter dated September 18, 1986, reeeived from tlle 
Investment COIZlpany Institute, 1600 11. street, H.~1., :'lasbinston, 
D.C. 

CODment letter datcd September 10, 1986, reeeived fron Randall E. 
Schumann, General Counscl of tlle starf of the IHsconsin 
Connisaioner of Securities Offiee. 

CODment letter dated September 22, 1986, receiveti frou Attorney 
Joseph IIiIdebrandt, 1 South Pinckney Street., naclison, 7!isconsin. 

COhlDent 1etter datec; Septenber 22, 1986, reeeived fror.1 the stc:te 
of Hiseonsin Depart~ent of Revenue, Divieion of State/Locc:l 
Finance, 125 Soutl: ~7eDster street, ilacJiso;1, \lisconsin. 

COLment letter oo.teö Se~)'cer.lber 22, 1936, receive(~ ErO:~l A1e::. 3rG':,ln 
[! Sons, Inc., 135 East BaltÜilOre Street, ü",,:;'tiuore, ::aryli'':'lL',. 
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(0) Response to Legislatiye Couneil/Rules Clearinghouse Report 
Reeommenoations 

(1) Aeeeptanee of reeommendations in whole: 

Under 2. Form, St yle and Plaeement in Administrative Code 

Consistent with the Rules Clearinghouse eomment in para. a. 
regarding the "Pursuant to" elause, the language "sees." is 
ehanged to "ss." and "Wis. Stats." ehanged to "Stats." 

Consistent with the Rules Clearinghouse eomment in para. b. 
regarding SECTION 5 relating to an apparent typographieal 
error in eurrent rule SEC 2.01(4) (b), the Revisor of statutes 
is being requesteo to make a eorreetion by replaeing an 
entire line of that rule whieh was inadvertently deleted by 
the printers the last time this ageneyls rules were reprinted 
earlier in 1986. 

Consistent with the Rules Clearingllouse eomment in ;?ara. e. 
regarding SECTION 12 of the initial eomment draft form of the 
rule revisions, the parentheses contained in rule SEC 3.145 
is replaeed by eornmas. 

Consistent with the Rules Clearinghouse comment in para. d. 
regarding SECTION 14 concerning SEC 4.01(2) (b), an endinfJ 
quotation T.wrk is added after "application" in the rirst line 
of the rule. 

Consistent witb the Rules Clearingilouse eOTament in paru. e. 
regarding SECTION 20, concerning SEC 5.06(9), the term 
"deseribed" is substitutecJ for tbe term "refereneeä." 

Consistent with the Rules Clearinghouse eomment in )ara. I. 
regarCling SECTIOlT 22 anet 2<1, concerning SEC 7.01(1) (e) anC 
(3) (d) and (e), items (i), (ii) ane] (iii) of each para:;raph 
are ehanged to beeoDe separate subdivisions 1., 2. and 3. In 
addition, the referenees therein to "state of Wiseonsin 
Departf.lent of Employment Relations" is ehangec1 to "dei.jartl.lent 
of employrnent relations." 

Consistent \'liL1 the Ru1es Clea.ringhouse cor.lll1ent in :)arc:-.. s., 
the entire proposec~ rule \'/Õ[l e:~arnine,:; to change the Io;:r,at 
where more than one subunit of the sa~e rule section is 
affected in the saE18 SBCTIOll of the ruIe. l\ccorGins.~~'1, SUCi1 

changes were made in tbe fon.at to SEC'l'IOnS 23, 24, 27 cJ.n(.; 
28. 

Consistent with the Rules Clearinghouse eOQlnent in ~)ariJ.. h. 
regarding SECTION 25 re1ating to SEC 8.01, the second 
sentenee of the rule is restruetured so as to delete the 
parentheses and instead ereate two subseetions. Also, the 
language "as herein provided" is deleted from the last 
sentenee. 

(vii) 



Under 4. References to Related Statutes, Rules and Forms 

Consistent with the Rules Clearinghouse comment in para. a. 
regarding SECTION 27 relating to the forms referred to in 
newly created SEC 9.02(1) (b)15. and 16., the requirements of 
s. 227.14(3), Stats., are met by the inclusion of a copy of 
those two forms with this proposed rule as filed incident to 
providing notice to the legislature that the proposed rule is 
in final draft form. 

Consistent with the Rules Clearinghouse comment in para. b. 
regarding the ANALYSIS in SECTION 26, the cross-reference in 
SEC 8.10 made to s. 227.20(6), Stats., is changed to refer to 
s. 227.57, Stats., as renumbered from 1985 Wisconsin Act 102. 

Under 5. Clarity, Grammar, Punctuation and Plainess 

Consistent with the Ru1es C1earinghouse comment in para. a., 
the ANALYSIS to SECTION 7 re1ating to SEC 2.02(1) (a) is 
changed to add the word "or" between the terms "by" and 
"through" in the last sentence. Also, the phrase "and \'lhich 
it has inforr.1atiön and knowledge of" is deleted. 

Consistent with the Rules elearinghouse comment in para. b., 
the ANALYSIS to SECTION 19 relating to SEC 5.01(4) (g) is 
amended to state that it is because of the designation of a 
person as a general securities representative by the NASD 
wh ich has i ts Oim examina tion regui r ef.1ent, tha t the pe rsons 
referred to in the rule would have passed certain 
examinations. 

(2) Acceptance of recor;uJendations in pa rt: Hone 

(3) Rejection of recomrnendations: Uone 

(4) Reasons for rejection of recomrnendations: Not a?plicable 
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FISCAL ESTlMATE 
AD·MBA·23 (Rev. 11/84) 

D UPDATED 

1985 Session 

LRB or Bill No./Adm. Ruie No. 

~ ORIGINAL 

o CORRECTED D SUPPLEMENTAL Amendment No. il Appllcal}le 

Subjeet Proposed amendments to Wis. Adm. Code, Rules of the CommlSSloner ot 
Securities under Chapters SEC 1, 2, 3, 4, 5, 7, 8, 9, 27, 31, 32 and 35. 
Fiseal Effeet 

State: D No State Fiseal Effeet 

.Cheek eolumns below only it bill ma kes adireet appropriation 

or affects a sum suffieient appropriation. 

o I nerease Existing Appropriation ~ I nerease Existing Revenues 

o Decrease Existing Appropriation 0 Decrease Existing Revenues 

o Create New Appropriation 

Local: ~ No loeal government eos ts 

1. 0 I ncrease Costs 

D Permissive D Mandatory 

2. 0 Decrease Costs 

D Permissive Q Mandatory 

3. := I ncrease Re\'enues 

o Permissive D Mandatory 

4. == Deerease Revenues 

[J Permlssive D Mandatory 

Olnerease Costs - r\'1ay Be Possible to Absorb 

Within Agency's Budget ~ Yes = No 

D Decrease Costs 

5. Types 01 Loeal Governmental Unlts Allec:ed' 

o Towns = Villages e Clties 

o Counties :=Others _____ _ 

Fund Sourees Alleeled 1 Alleeled Ch. 20 Appropflatlons 

=:J SEG == SEG·S Q GPR o FED X PRO I I PRS 

Assumpttons Us ed in Arrtvmg at Fiseal Esttmate 

The amendment in SECTION 21 permitting speeified travel costs 
to be eharged as fees under SEC 7.01(1) (e) ineident to an out-of­
state field examination relating to a securities registration 
applieation is not estimated to have an annual fiseal effeet beeause 
such field examinations have been very infrequent. The last such 
registration field examination was three years ago and it is not 
antieipated that there will be any inerease in frequeney. The 
amendment in the SECTION was primarilyto make the field examination 
rule in that SECTION identieal with the amendments to the other field 
examination rules in SECTION 23, to be in place if future staffing 
increases would permit time and staff to eonduet field examinations 
under the rule. 

The amendments in .SECTION 22 inereasing the preseribed fee under 
7.01(2) (e) to $200 from $100 and the fee under (2) (f) from $100 to 
$200 will result in an annual revenue inerease of approximately 
~49,400. The dollar amount is computed on the basis of the following 
assumptions: (a) an average over the past two fiscal years of 3 
filingsper week subjeet to the fee in (2) (e) times the $50 inerease 
(3 X 52 X $50 = $7,800) i (b) an average over the past two fiscal 
years of 8 filings per week subjeet to the fee in (2) (f) times the 
$100 fee inerease (8 X 52 X $100 = $41, 600). 

(Cont'd on next page) 

Long·Range Fiseal I mplieations 

None beyond the annualized fiseal implieations set forth in the 
worksheet •. 
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(Cont'o) 

The a~end~ents in SECTIOU 23 permitting speeified travel eost3 to 
be eharged as fees ineident to a field exam~nation relating to an 
a:)pliea-c:i.on rOl: in1ti211 lieense as a securities brol~er-dealer 0;: 

ii1ves'.:ment adviser (in SEC 7.01(3) (0)), and relating to a periodie 
e:;:ai:üna'.:ion of an e::5 . .Jt i na bro::.:er-dealer or investr.1ent acJviser liecnsee 
(in SEC 7.01(3) (e)) \lill result in an annual revenuc inere.:::se of 
ap?roxi~ately $5,773. The dollar amount ia cOD?uted on the basis of 
the rollo',; ':'ng ass umpt iona: (a) out-of -state f ie Id e;.:.:::rüna ti ons 
ineident to review of ap?!ieations for initial Iieenses are infre~uent, 
averaging not Dore than one per year and it is not antici~ated t~a~ 
~here wi:l be &ny signifieant inerease in fregueney. The e3ti~atej 
annual effeet of $569 is based on an assuhlption of a $400 air fare plus 
':11e o:11e:: charges for a 3-day field e::aD for 1 securities e;:.:::r.ün2:: ns 
Jiseussed in sub. (b) belo'.i. The 2mendDent in tbe S:::;CTIon regarö:.:1'~ 
(3) (:1) V.T a3 tHiDa;:'iJy to Dake that fielCl e:-:arünation rule ideneica::' 'Jith 
ehe' C:D2nd:-.\ents to (3) (e). (b) Out-of-state perioJie fieid e;~a:;1ina::ions 
~'e::"ating to e:::.stinc! b::o::el.'-Jealer 0:: investment (ldviser licencee:: 
~~Gre~a~inG inereased annua~ fees of $5 r l04 are estiDated ~elatin~ te .J :; _ ..) -' 

.::; :1 el ::; e E, Z8;: f i e 1 d e :: a il1 :. n a "C. i 011 ::; i n vol v i n 9 a t 0 tal 0 f 1 G e :: c. ::l i n e L t:::' ? ::; 
~~C;,- ye;:.:=- (i:~)is aOe[3 l10t rtean e::a;ninations of 16 different liee:1s-22::'~, 
:::.ttber, ::': '\laula for instc:nee lnvolve e;:arünGlti.ons of 10 1:'::::en3':;:;:, G 
eI 1,':1i::::h e~:a::1inations I'.'oulc involve 2 e;:a:-.üners eaeh, the 0'c.i1er .j ',.'OU::'c. 
involv2 1 e::2Giner eaeh). TransportGltion eosts not to e;:e2ec1 ::::02:::~1 

c:"a.::;:; air fa:e are alreacly ~Jrovided for in the rule. The SS, 10'1 is 
COl'.qu;:: ee: on tl1e bas i s OI t~e 2CJency I s e;:=->e r i ence reg 2 reli ng tr ave:" .:::o:::;::~) 

':'ncu::::ec1 6y ageney e::aLl:'ner3 during the ~)[ior fü,eGll year (l985-3J) in 
cuc-of-state eX2Dinatiol1s of e::isting lieenaees involving a total of 13 
-2;:a~il1er t.rips (2s,suDing tne average e}:amination tal~es 3 caY3 W::'~;1 2 
~igh~3 staying at a hote~). The per examiner/per day average C03~S are 
=ssuil1e~ to be hotel $50, food $23 and ground transportation $25, ;:us 
'::::12 825 inc::ease ([rOlii $75 to $100) in the per day e;~aIi\iner ehaJ.:;·2. 

The a~end~ents in S2C~IOUS 27 and 28 inereasing the tees therein 
;'·2:'..a::in9 t.o ta:;:e-over la\l :::eJ.ated matters vlil1 result in an estir:ia::ed 
2nnual inerease in fee revenues of appro~:imately $1,150. This esti~ate 
':'3 basecJ on ~he rollo'V/in; assumptions: an average of 2 c:::em?tioll 
order::; pe:: year over the last bienniuQ (2 ~{ $200 = $400); an ave::aJ2 of 
3 in~er?:etive opinions ~2;: year for the last bienniuQ (3 X $250 
inereuse = ~,7S0). 

The 2:-:1enc1Dents in S=C'~'IOlJ 31 inereasing tI1e advertising 
eX2~ination fees will result in an estirnated annual inerease in tee 
:::evenues of approxirnately' $11,000. This estirnate j.s based on the 
folIoHing assuDptions: The additionai $100 fee to reach the 
examination fee under SEC 35.01(2) (a) will affeet an estirnated 75 
registrants ($100 X 75 = $7,500); the additional $100 fee to reaeh the 
naximum fee under (2) (b) for nonregistrants wil1 affeet 35 
nonregistrants ($100 X 35 = $3,500). 

* * * * 



FISCAL ESTIMATE WORKSHEET 1985 Sessi on 

Detailed Estimate of Annual Fiscal Effeet 

AD-MBA-22 (Rev. 11/84) 
X;ORIGINAL OUPDATED LRB or Bill No./Adm. Rule No. Amendment No. 

=CORRECTED OSUPPLEMEi'-JTAL 

Sublect Proposed arnendrnents to Wis. Adm. Code, Rules of the Commissioner of 
Securities under Chapters SEe 1, 2, 3, 4, 5, 7, 8, 9, 27, 31, 32 ana 35. 

I. One-time Costs or Revenue Fluctuations for State and/or Loeal Government (do not include in annualized fiseal effeet): 

None 

II. Annualized Costs: Note: Treat fiscal costs like a "checkbook": increased costs reduce 
available funds (-j; decreased costs increase available funds (+). 

Annualized fiseal impaet on State funds from: 

I nereased Costs I Decreased Costs 

A. State Costs by Category I I 
Sald""S an(j F ""ges S .- S + 

Staff Support C05t5 - + 

Olher Stat" C05t5 - + 

L· ILd' Ass'stdnc-p - + 

A. ds 10 Indl\ Uudis OI OrOdrl1ldl1lll1S - + 

TOT AL Stilte Costs by Ciltegor)' S - 0 IS 
+ 0 

B. State Costs by Souree of Funds lncreased Costs Decrea5ed Costs 

,PH S - S ~ 

FED - T 

PRO PRS - 0 + 0 

SEG SEG S - + 

Increased Pos. Decreased Pos. 
C, FTE Position Changes + 0 I 0 

III. State Revenues- Complete this only when proposal will increase or decrease state Decreased Rev. Increased Rev. 
revenues, such as taxes, license fees, etc. 

GPR Taxps S - S + 

GPR Earr,,'ej - + 

FED - T 

PRO PRS - + 67,323 

SEG SE(j S - + 

TOT AL State Revenues S - S + 67,323 

Net Annualized Flscal Impaet on State & Loeill Funds 

State Annual I nr.reases A"nu.11 Dacreases Loeal Annual Increases Annual Decreases 

Total COSt5 S - 0 S + 0 TO!.II C",,, S - 0 S + 0 

Total RevPllues + 67,323 - 0 Toiiii H"VfllllJl ' \ + 0 - 0 

NET Impaet S (+) 67,323 NET Impaet 0 S (+) 

on State Funds 
(lI 

/ on .2oca' Fund '" 0 (-) .',' I .. ' /) (-) 

Affcy.'Prepared by: (Name & Phon~ No.). Atlthofized Slgrtlfre'riil~~ne 1\I0 . .J1. I l)~JlI' 

lce of the CornrnlSSloner of r'· '-...>-- '-:> '.j",-,~ U lce P'avn. _ /' " <1"'" Jr- ~ 
o 



Re: Fiduciary Activities of Broker-Dealers or Investment Advisers 

On September 15, 1975, a law beeame effeetive in Wisconsin requiring any organization 
engaged in "fiduciary operations," as defined, to be regulated in aceordanee with the 
provisions of the law. A eopy of the law is enclosed. 

See. 223.105, Wis. Stats., provides that any "organization" whieh ho1ds itself 
out to residents of this state as available to aet, for compensation, as "trustee" or 
whieh seeks or consents to serve in any "fidueiary capacity" is subjeet to Tules 
established by the Cornrnissioner of Banking or other appropriate regulatory ageney and 
subject to periodi.c examination of its fidueiary operations. 

"'Organization' means any eorporation, association, partnership, 
business trust, other than a national bank, federal savings and 
loan association or eredit union ••• " 

"'Trustee' means a person holding in trust, title to, or ho1ding 
in trust a power over property." 

"'Fidicuary operation' means any action taken by an organization 
aeting as trustee in any fidueiary eapäeity requiring appointment 
or issuanee of letters by a eourt or probate registrar in this state." 

With respeet to the regulatory jurisdietion of this offiee, the effeet of the 
law is to require that any securities broker-dealer or investment adviser, whether 
engaging as a eorporation, association or partnership, intending to engage in fidueiary 
operations, must so notify this offiee. 

All notification of fiduciary operations must contain the information speeified 
on forros that will be sent to those license applieants indieating they do engage, or 
intend to engage, in such fidueiary operatjons. 

In order to determine if any applieants are subjeet to the prOV1Slons of this 
law, we are requesting your response as to whether or not your firm intends to hold 
itself out to residents of Wiseonsin as avai1able to act, for eornpensation, as a 
trustee, or seeks or consents to serve in any fidueiary eapaeity for compensation. 
To facilitate your response, p1ease eomplete and return the questionnaire below. 

Office of the Cornrnissioner of Securities 
P. O. Box 1768 
Madison, Wisconsin 53701 

At tention: 

(1) No, this applieant does not now, nor does it have any intention to, 
engage in fidueiary operations, as defined. 

(2) Yes, this applieant presently engages in fidueiary operations, as 
defined. Please send the neeessary notifieation forms. 

(3) This applieant does not presently engage in fidueiary operations, 
as defined, but intends to or may do so in the future. Please send 
the neeessary notification forms. 

Date 

Name of firm 

By 
---------------------

(Signatory's name and title. Please 
type information and manually sign.) 



Ft>Y'~ -r-R-{b"y.oJ -\0 "'" j<;C 9'.0. (t)(b) /6. I 

Summary of Piduciar'y Operations Information 

The following information is submitted by the undersigned for the 

)urpose of·providing to the Wisconsin Commissioncr of Securities, a Notice 

:hat it·present1y.engages, or intends to engage, in furnishing certain. 

,ervices . asa .fiduciary. organiza,tion under Section 223.105 (4) of the 

iisconsin Statutes. 

(1) Business Name --------------------------------------------------------
t2) Address at Principa1 Place of Business ----------------------------

(3) Te1ephone No. ______ ~~--------------------------------------~--
(4) Address(es) in Wisconsin where fiduciary activities are or will 

be conducted, together with the name and title of any person 

furnishing such services at that address. 
----~-------------------

(5) Name and title of chief executive of party filing hereunder. 

(6) Name andtitle of the person in charge of the filing partyls 

fiduciary operations. 

(7) Kinds of fiduciary activities engaged in or proposed to be 

engaged in: (Trustee under an inter vivos trust, guardian, 
-

custodian of individua1 retirement account fund, trustee under 

any retirement account fund, trustee under any retirement, or 
I 

emp10yee benefit p1an, etc;) 



(8) With regard to the activities specified above. set forth the 

currcnt, book value of assets held, in'each such capacity. 

Submitted to the Wisconsin Commissioner of Securities this day 

of ___________________ , 1978. 

(Name of filing party) 

By ____ ~=-----~~~~~-------
(Name and title) 

RES:mb· 

.. 

/ 


