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OROER OF THE'STATE OF WISCONSIN 
NATURAL RESOURCES BOARO 

CREATING RULES 

IN THE MATTER OF creating s. NR 400.02(46m) 
and ch. NR 405 of the Wisconsin Administrative 
Code pertaining to the prevention of 
significant deterioration (PSO) of air quality 

A-20-86 

Analysis Prepared by Oepartment of Natural Resources 

Under Part C (Sections 160 to 169A) of the federal clean air act, eaeh state 
is required to adopt an implementation plan whieh contains emission 
limitations and such other measures as may be necessary to prevent signifieant 
deterioration of air quality in areas whieh attain the ambient air quality 
standards. The Administrator of the U.S. Environmental Protection Agency has 
promulgated regulations in 40 CFR 51.24 which establish the requirements each 
state must meet in its implementation plan to prevent signifieant 
deterioration of air quality in attainment al"eas. 

The rules contained in this order incorporate the prevention of significant 
deterioration (PSO) requirements of 40 CFR 51.24 into the state Administrative 
code. The incorporation of these requirements is in implementation of 
ss. 144.3(1)(e) and (f) and 144.38, Wis. Stats. 

In aceordanee with s. 227.024(lm), Wis. Stats., (renumbered to s. 227.14(lm), 
Wis. Stats., by 1985 Wisconsin Act 182) the format of these rules is based on 
the format used in 40 CFR 51.24 beeause the psb program established through 
these rules will be administered according to standards, requirements and 
methods whieh are substantially similar to the federal PSO program. The 
format in these rules varies in minor ways from that in the federal 
regulations and the variations are identified in the notes in the rules. For 
example, the definitions in these rules are in alphabetieal order even though 
they do not appear in alphabetieal order in the federal regulations. 

Pursuant to the authority vested in the State of Wiseonsin Natural 

Resources Board by ss. 144.31(1)(a) and (f), 144.38, and ss. 227.014(2)(a) 

and 227.024(lm), Stats., (renumbered to ss. 227.11(2)(a) and 227.14(lm), Wis. 

Stats., by 1985 Wisconsin Act 182) the State of Wiseonsin Natural Resourees 

Board hereby ereates rules implementing and interpreting ss. 144.31(1)(e) and 

(f) and 144.38, Stats., and revising the State Implementation Plan (SIP) 

developed under s. 144.31(1)(f), Stats., as follows: 



· SECTION 1. NR 400.02 (46m)· i s crea ted to read: 

NR 400.02(46m) liIncrease in the net amount of emissions ll has the same 

meaning as the phrase II ne t emissions increasell which is defined in s. NR 

405.02(24). 

SECTION 2. Chapter NR 405 is created to read: 

CHAPTER NR 405 

PREVENTION OF SIGNIFICANT DETERIORATION 

NR 405.01 APPLICABILITY; PURPJSE. (1) APPLICABILITY. The provisions of 

this chapter apply to all new major stationary sources and all major 

modifications to major sources located in areas designated as attainment or 

unclassified. 

(2) PURPOSE. The purpose of this chapter is to establish, pursuant to 

s. 144.391, Stats., the requirements and procedures for reviewing and issuing 

air pollution control permits to all new major stationary sources and all 

major modifications to major sources located in areas designated as attainment 

or unclassified. 

Note: Throughout the proposed rule changes have been made which result in 

the provisions of this PSD rule differing from 40 CFR 51.24, the federal 

regulation on which it is based. In this rule, the term lI air contaminant ll is 

substituted for the term II po ll utant ll in the federal regulation and the term 

lI administrator of U.S. EPA II for lI administrator ll , IIfederal clean air act" for 

Ilaet" and "department" for "the State", IIthe Governor ll and II rev iewing 

authority". The federal definition for IIbuilding, structure, facility or 

installation ll is applied to the phrase IIfadlity, building, structure, 

equipment, vehicle or action ll 
- a similar term which appears in Wisconsin's 
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· statutory provisions on air pollution. In this rule, the term "volatile 

organie compounds (VOC's)" does not include methylene chloride, methyl 

chloroform, methane, ethane and freon 113 - eompounds which are excluded from 

regulation as VOC's under Wiseonsin's administrative rules. In addition, 

cross referenees in the federal regulation have been changed in the rule to 

eomparable provisions in Wiseonsin's rule (e.g., "40· CFR Parts 60 and 61" has 

been ehanged to "ehs. NR 440 and 445 to 449"). E 1 i mi na ted from the ru 1 e are 

provisions of the federal regulations whieh do not apply to the state's PSD 

program (i .e., provisions governing U.S. EPA approval of plan revisions). 

NR 405.02 DEFINITIONS. In addition to the terms defined in ch. NR 400, 

the following definitions apply to the terms used in this ehapter. 

(1) "Aetual emissions" means the aetual rate of emissions of an air 

eontaminant from an emissions unit, as determined in aeeordance with pars. (a) 

through (e). 

(a) In general, aetual emissions as of a partieular date shall equal the 

average rate, in tons per year, at whieh the unit aetually emitted the air 

eontaminant during a 2-year period whieh preeedes the particular date and 

whieh is representative of normal souree operation. The department may allow 

the use of a different time period upon a determi'na"tion that it is more 

representative of normal souree operation. Aetual emissions shall be 

calculated using the unit's actual operating hours, production rates, and 

types of materials processed, stored, or eombusted during the seleeted time 

period. 

(b) The department may presume that souree-specific allowable emissions 

for the unit are equivalent to the aetual emissions of the unit. 
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(e) For any emissions unit which has not begun norma1 operat1ons on . .the 

particu1ar date, actua1 emissions sha11 equa1 the potentia1 to emit of the 

unit on that date. 

(2) "A11owab1e emissions" means the emissions rate of a stationary source 

calcu1ated using the maximum rated capacity of the source (unless the source 

is subject to federa11y enforceab1e limits which restrict the operating rate, 

or hours of operation, or both) and the most stringent of the following: 

(a) The app1icab1e standards as set forth in chs. NR 440 and 445 to 449. 

(b) The app1icab1e emissions 1imitations, as set forth in chs. NR 400 to 

499; or 

(e) The emissions rate specified as a federa11y enforceab1e permit 

condition. 

(3) liBaseline area" means any intrastate area (and every part thereof) 

designated as attainment or unc1assifiab1e under section 107(d)(1)(O) or (E) 

of the federal clean air act in which the major source or major modification 

estab1ishing the base1ine date wou1d construct or wou1d have an air qua1ity 

impact equa1 to or greater than 1 ug/m 3 (annua1 average) of the air 

contaminant for which the base1ine date is estab1ished. Area redesignations 

under section 107(d)(1)(O) or (E) of the federal clean air act cannot 

intersect or be sma1ler than the area of impact of -any major stationary source 

or major modification which: 

(a) Establishes a baseline date; or 

(b) Is subject to this chapter. 

(4)(a) liBasel ine concentration" means that ambient concentration level 

which exists in the baseline area at the time of the applicable baseline 

date. A baseline concentration is determined for each air contaminant for 

which a base1ine date is established and sha1l include: 

1. The actual emissions representative of sources in existence on the 

applicable baseline date, except as provided in par. (b). 
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2, The a11owab1e emissions of major stationary sources which commenced 

construction before January 6 i 1975, but were not in ,operation by the 

app1icab1e base1ine date. 

(b) The following wi11 not be inc1uded in the base1ine concentration and 

wi11 affect the app1icab1e maximum a11owab1e increases: 

1. Actua1 emissions from any major stationary source on which 

construction commenced after January 6, 1975; and 

2. Actua1 emiss;ons increases and decreases at any stationary source 

occurring after the base1ine date. 

(5)(a) liBaseline date" means the ear1iest date after August 7, 1977, that 

a major stationary source or major modification subject to this chapter 

submits a comp1ete app1ication. 

(b) Jhe base1ine date is estab1ished for each air contaminant for which 

increments or other equiva1ent measures have been estab1ished if: 

1. The area in which the proposed major source or major modification 

wou1d construct is designated as attainment or unc1assifiab1e under 

section l07(d)(1)(D) or (E) of the c1ean air act for the air contaminant on 

the date of its comp1ete app1ication under this chapter; and 

2. In the case of a major stationary source, the air contaminant wou1d 

be emitted in significant amounts or, in the case' of a major modification, 

there wou1d be a significant net emissions increase of the air contaminant. 

(6) "Begin actua1 construction" means, in general, initiation of physica1 

on-site construction activities on an emissions unit which are of apermanent 

nature. Such activities inc1ude, but are not 1imited to, insta11ation of 

building supports and foundations, 1aying of underground pipework and 

construction of permanent storage structures. With respeet to a change in 

method of operation, this term refers to those on-site activities, other than 

preparatory activities, which mark the initiation of the change. 
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(7) liBest available control technologyll means an emissions limitatio(1 

Cincluding a visible emissions standard) based on the maximum.degree of 

reduction for each air contaminant subject to regulation under the federal 

clean air act which would be emitted from any proposed major stationary source 

or major modification which the department, on a case-by-case basis, taking 

into account energy, environmental, and economic impacts, and other costs, 

determines is achievable for such source or modification through application 

of product~on processes or available methods, systems, and techniques, 

including fuel cleaning or treatment or innovative fuel combination techniques 

for control of such pollutant. In no event may application of best available 

control technology result in emissions of any air contaminant which would 

exceed the emissions allowed by any applicable standard ur.Jer chs. NR 440 and 

445 to 449. If the department determines that technological or economic 

limitations on the application of measurement methodology to a particular 

emissions unit would make the imposition of an emissions standard infeasible, 

a design, equipment, work practice, operational standard or combination 

thereof, may be prescribed instead to satisfy the requirement for the 

application of best available control technology. Such standard shall, to the 

degree possible, set forth the emissions reduction achievable by 

implementation of such design, equipment, work practice or operation, and 

shall provide for compliance by means which achieve equivalent results. 

(8) IIBuilding, structure, facility, or installation ll and IIfacility, 

building, structure, equipment,·vehicle or action ll means all of the air 

contaminant emitting activities which belong to the same industrial grouping, 

are located on one or more contiguous or adjacent properties, and are under 

the control of the same person (or persons under common control) except the 

activities of any vessel. Air contaminant emitting activities shall be 

- 6 -



considered as part of the same industrial grouping if they belong to the same 

"major group" (i .e., whieh have the same 2-digit eode) as deseribed in the 

Standard Industrial Classifieation Manual, 1972, as amended by the 1977 

Supplement (U.S. Government Printing Offiee stock numbers 4101-0066 and 

033-005-00176-0, respeetively). 

(9) "Commenee" as applied to eonstruetion of a major stationary sour~e or 

major modifieation means that the owner or operator has all neeessary 

preeonstruetion approvals or permits and either has: 

(a) Segun, or eaused to begin, a eontinuous program of aetual on-site 

eonstruetion of the souree, to be eompleted within a reasonable time; or 

(b) . Entered into binding agreements or eontraetual obligations, whieh 

eannot be eaneelled or modified without substantial lo~s to the owner or 

operator, to undertake a program of aetual eonstruetion of the souree to be 

eompleted within a reasonable time. 

(10) "Complete" means, in referenee to an applieation for a permit, that 

the applieation eontains all the information neeessary for proeessing the 

applieation. Designating an applieation eomplete for purposes of permit 

proeessing does not preelude the department from requesting or aeeepting any 

additional information. 

(11) "Construetion" means any physieal ehange- or ehange in the method of 

operation (ineluding fabrieation, ereetion, installation, demolition, or 

modifieation of an emission unit) which would result in a ehange in aetual 

emissions. 

(12) "Emissions unit" means any part of a stationary souree whieh emits or 

would have the potential to emit any air eontaminant subjeet to regulation 

under the federal elean air aet. 
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(13) liFederalland manager" means, with respeet to any lands in the l)nited 

states, the secretary of the department with authority over such lands. 

(14) "Federally enforceable" means all limitations and conditions which 

are enforceable by the administrator of U.S. EPA, including those requirements 

set forth in chs. NR 440 and 445 to 449, and any permit requirements 

established pursuant to this chapter. 

(15) "Fugitive emissions" means those emissions which could not reasonably 

pass through a stack, chimney, vent, or other functionally equivalent opening. 

(16) "High terrain" means any area having an elevation 900 feet or more 

above the base of the stack of a source. 

(17) "Indian governing body" means the governing body of any tribe, band, 

or group of Indians subject to the jurisdicLion of the United states and 

recognized by the United States as possessing power of self-government. 

(18) "Indian reservation" means any federally recognized reservation 

established by treaty, agreement, executive order, or act of congress. 

(19) "Innovative control technology" means any system of air pollution 

control that has not been adequately demonstrated in practice, but would have 

a substantial likelihood of achieving greater continuous emissions reduction 

than any control system in current practice or of achieving at least 

comparable reductions at lower cost in terms of ehe~gy, economics, or nonair 

quality environmental impacts. 

(20) "Low te~rain" means any area other than high terrain. 

(21) "Major modification" means any physical change in or change in the 

method of operation of a major stationary source that would result in a 

significant net emissions increase of any air contaminant subject to 

regulation under the federal clean air act. 
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(a) Any net emissions increase that is significant for volatile organic 

compounds shal1 be considered significant for ozone. 

(b) A physical change or change in the method of operation may' not 

include: 

1. Routine maintenance, repair, and replacement; 

2. Use of an alternative fuel or raw material by reason of any order 

under sections 2(a) and (b) of the energy supply and environmental 

coordination act of 1974 (or any supersedi~g legislation) or by reason of a 

natural gas curtailment p1an pursuant to the federa1 power act; 

3. Use of an a1ternative fue1 by reason of an order or ru1e under 

section 125 of the federa1 c1ean air act; 

4. Use of an a1ternative fue1 at a steam generating unit to the extent 

that the fue1 is generated from municipa1 solid waste; 

5. Use of an a1ternative fuel or raw material by a stationary source 

which: 

a. The source was capab1e of accommodating before January 6, 1975, 

un1ess such change wou1d be prohibited under any federa11y enforceab1e permit 

condition which was estab1ished after January 6, 1975 pursuant to this chapter 

or ch. NR 406; or 

b. The source is approved to use under any permit issued under this 

chapter or ch. NR 406; 

6. An increase in the hours of operation or in the production rate, 

un1ess such change wou1d be prohibited under any federa11y enforceab1e permit 

condition which was estab1ished after January 6, 1975, pursuant to this 

chapter. 
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7. Any change in ownership at a stationary source. 

(22)(a) "Major stationary source" means: 

1. Any of the following stationary sources of air contaminants which 

emits, or has the potential to emit, 100 tons per year or more of any air 

contaminant subject to regulation under the federal clean air act: Fossil 

fuel-fired steam electric plants of more than 250 mil1ion British thermal 

units per hour heat input, coal cleaning plants (with thermal dryers), kraft 

pulp mills, portland cement plants, primary zinc smelters, iron and steel mill 

plants, primary aluminum ore reduction plants, primary copper smelters, 

municipal incinerators capable of charging more than 250 tons of refuse per 

day, hydrofluoric, sulfuric, and nitric acid plants, petroleum refineries, 

lime plants, phosphate rock processing plants, coke oven batteries, sulfur 

recovery'plants, carbon black p1ants (furnace process), primary lead smelters, 

fuel conversion plants, sintering plants, secondary metal production plants, 

chemical process plants, fossil fuel boilers (or combinations thereof) 

totalling more than 250 million British thermal units per hour heatinput, 

petroleum storage and transfer units with a total storage capacity exceeding 

300,000 barrels, taconite ore processing plants, glass fiber processing 

plants, and charcoal production plants; 

2. Notwithstanding the stationary source si·ze- specified in subd. 1., any 

stationary source which emits, or has the potential to emit, 250 tons per year 

or more of any air contaminant subject to regulation under the federal clean 

air act; or 

3. Any physical change that would occur at a stationary source not 

otherwise qualifying under this subsection, as a major stationary source if 

the change would constitute a major stationary source by itself. 
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(b) A major souree that is major for volatile organie eompounds shall be 

considered major for ozone. 

(e) Volatile organie eompounds do not inelude methylene ehloride, methyl 

ehloroform, methane, ethane, and freon 113. 

(23) "Neeessary preeonstruetion approvals or permits" means those permits 

or approvals required under ehs. NR 400 to 499. 

(24)(a) "Net emissions increase" means the amount by whieh the sum of the 

following exeeeds zero: 

1. Any inerease in aetual emissions from a partieular physieal ehange or 

ehange in the method of operation at a stationary souree; and 

2. Any other increases and decreases in aetual emissions at the souree 

that are eontemporaneous with the partieular ehange and are otherwise 

ereditable. 

(b) An inerease or deerease in aetual emissions is eontemporaneous with 

the increase from the partieular ehange only if it oeeurs between: 

1. The date 5 years before eonstruetion on the partieular ehange 

eommenees and 

2. The date that the inerease from the partieular ehange oeeurs. 

(e) An inerease or deerease in aetual emissions is ereditable only if the 

reviewing authority has not relied on it in issuing-a permit for the souree 

under this ehapter, whieh permit is in effeet when the inerease in aetual 

emissions from the partieular ehange oeeurs. 

(d) An inerease or deerease in aetual emissions of sulfur dioxide or 

partieulate matter whieh oeeurs before the applieable baseline date is 

ereditable only if it is required to be considered in ealeulating the amount 

of maximum allowable increases remaining available. 

(e) An inerease in aetual emissions is ereditable only to the extent that 

the new level of aetual emissions exeeeds the old level. 

(f) A deerease in aetual emissions is ereditable only to the extent that: 
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1. The old level of actua1 emissions or the old level of a11owab1e 

emissions, whichever is 1ower, exceeds the new level of actua1 emissions. 

2. It is federa11y enforceab1e at and after the time that actua1 

construction on the particu1ar change begins; and 

3. It has approximate1y the same qua1itative significance for public 

hea1th and we1fare as that attributed to the increase from the particu1ar 

change. 

(g) An increase that resu1ts from a physica1 change at a source occurs 

when the emissions unit on which construction occurred becomes operationa1 and 

begins to emit a particu1ar po11utant. Any replacement unit that requires 

shakedown becomes operationa1 only after a reasonab1e shakedown period, not to 

exceed 180 days. 

(25) "Potentia1 to emit" means the maximum capacity of a stationary source 

to emit an air contaminant under its physica1 and operationa1 design. Any 

physica1 or operationa1 1imitation on the capacity of the source to emit an 

air contaminant, inc1uding air po11ution contro1 equipment and restrictions on 

hours of operation or on the type or amount of material combusted, stored, or 

processed, sha11 be treated as part of its design if the 1imitation or the 

effect it wou1d have on emissions is federa11y enforceab1e. Secondary 

emissions do not count in determining the potenti-a1- to emit of a stationary 

source. 

(26) "Secondary emissions" means emissions which occur as aresult of the 

construction or operation of a major stationary source or major modification, 

but do not come from the major stationary source or major modification 

itself. For the purposes of this chapter, secondary emissions must be 

specific, we11 defined, quantifiab1e, and impact the same general areas as the 

stationary source or modification which causes the secondary emissions. 
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Secondary emissions include emissions from any offsite support facility which 

would not be constructed or increase its emissions except as aresult of the 

construction or operation of the major stationary source or major 

modification. Secondary emissions do not include any emissions which come 

directly from a mobile source, such as emissions from the tailpipe of a motor 

vehicle, from a trai.n, or from a vessel. 

(27)(a) "Significant" means, in reference to a net emissions increase or 

the potential of a source to emit any of the following air contaminants, a 

rate of emissions that would equal or exceed any of the following rates: 

Pollutant and Emissions Rate 

Carbon monoxide: 

Nitrogen oxides: 

100 tons per year (tpy) 

40 tpy 

Sulfur dioxide: 40 tpy 

Particulate matter: 25 tpy 

Ozone: 40 tpy of volatile organic compounds 

Lead: 0.6 tpy 

Asbestos: 0.007 tpy 

Beryllium: 0.0004 tpy 

Mercury: 0.1 tpy 

Vinyl chloride: tpy 

Fluorides: 3 tpy 

Sulfuric acid mist: 7 tpy 

Hydrogen sulfide (HzS): 10 tpy 

Total reduced sulfur (including H2 S): 10 tpy 

Reduced sulfur compounds (including H2 S): 10 tpy 
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(b) Vo1ati1e organie eompounas do not ine1ude the following eompounds: 

methy1ene eh10ride, methy1 eh10roform, methane, ethane, and freon 113. 

(e) "Signifieant" means, in referenee to a net emissions inerease or the 

potentia1 of a souree to emit an air eontaminant subjeet to regu1ation under 

the federa1 e1ean air aet that par. (a) does not list, any emissions rate. 

(d) Notwithstanding par. (a), "signifieant" means any emissions rate or 

any net emissions inerease associated with a major stationary souree or major 

modifieation, whieh wou1d eonstruet within 10 kilometers of a Class I area, 

and have an impaet on such area equa1 to or greater than ug/m 3 (24-hour 
\ 

average). 

(28) "Stationary souree" means any building, strueture, faeility or 

installation and any faei1ity, building, strueture, equipment, vehiele or 

action whieh emits or may emit any air eontaminant subjeet to regu1ation under 

the federal elean air aet. 

Note: The ambient air inerements contained in 40 CFR 51.24 have 

previous1y been promulgated in s. NR 404.04. 

NR 405.03 RESTRICTIONS ON AREA CLASSIFICATIONS. (1) All of the following 

areas whieh were in existenee on August 7, 1977, sha11 be C1ass I areas and 

may not be redesignated by the department: 

(a) International parks, 

(b) National wi1derness areas which exceed 5,000 aeres in size, 

(e) National memorial parks which exceed 5,000 acres in size, and 

(d) National parks whieh exceed 6,000 aeres in size. 

(2) Any other area, unless otherwise specified in the 1egislation 

creating such an area, is initia11y designated C1ass II, but may be 

redesignated as provided in this chapter. 
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(3) The following areas may be redesignated only as C1ass I or II: 

(a) An area which as of August 7, 1977, exceeded 10,000 acres in size and 

was a national monument, a national primitive area, a national preserve, a 

natfona1 recreationa1 area, a national wild and scenic river, a national 

wildlife refuge, a national 1akeshore or seashore; and 

(b) A national park or national wi1derness area estab1ished after 

August 7, 1977, which exceeds 10,000 acres in size. 

NR 405.04 EXCLUSIONS FROM INCREMENT CONSUMPTION. (1) The following 

concentrations sha11 be exc1uded in determining comp1iance with a maximum 

a11owab1e increase: 

(a) Concentrations attributab1e to the increase in emissions from 

stationary sources which have converted from the use of petro1eum products, 

natural gas, or both by reason of an order in effect under sections 2 (a) and 

(b) of the energy supp1y and environmenta1 coordination act of 1974 (or any 

superseding 1egis1ation) over the emissions from such sources before the 

effective date of such an order. 

(b) Concentrations attributab1e to the increase in emissions from sources 

which have converted from using natural gas by reason of natural gas 

curtai1ment p1an in effect pursuant to the federal power act over the 

emissions from such sources before the effective date of such p1an; 

(c) Concentrations of particu1ate matter attributab1e to the increase in 

emissions from construction or other temporary emission-re1ated activities of 

new or modified sources; 

(d) The increase in concentrations attributab1e to new sources outside 

the United states over the concentrations attributab1e to existing sources 

which are inc1uded in the base1ine concentration; and 
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(e) Concentrations attributable to the temporary increase in emissions of 

sulfur dioxide or particulate matter from stationary ,sources which are 

affected by plan revisions approved by the administrator of U.S. EPA as 

meeting the criteria specified in sub. (4). 

(2) All sources which have concentrations which are excluded from 

increment consumption under sub. (1) (a) and (b) shall no longer have those 

concentrations excluded 5 years after the effective date of the order to which 

sub.(l)(a) refers or the p1an to which sub. (l)(b) refers, whichever is 

app1icable. If both such order and plan are applicable, no such exclusion 

shall apply more than 5 years after the later of such effective dates. 

(3) No exclusion under this section shall occur later than 9 months after 

August 7, 1980, unless the department submits a state implementation plan 

revision meeting the requirements of 40 CFR 51.24 to the administrator of U.S. 

EPA. 

(4) For purposes of excluding concentrations pursuant to sub. (l)(e), the 

administrator of U.S. EPA may approve a plan revision that: 

(a) Specifies the time over which the temporary emissions increase of 

sulfur dioxide or particulate matter would occur. Such time is not to exceed 

2-years in duration unless a longer time is approved by the administrator of 

U.S. EPA; 

(b) Specifies that the time period for excluding certain contributions in 

accordance with par. (a) is not renewable; 

(c) Allows no emissions increase from a stationary source which would: 

1. Impact a Class I area or an area where an applicable increment is 

known to be violated; or 

2. Cause or contribute to the violation of a national ambient air 

quality standard; 
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(d) Requires 1imitations to be in effeet the end of the time ~eriod 

speeified in aeeordanee with par. (a) whieh wou1d ensure that the emissions 

1eve1s from stationary sourees affeeted by the p1an revision wou1d not exeeed 

those 1eve1s oeeurring from such sourees before the p1an revision was approved. 

NR 405.05 REDESIGNATION. (1) All areas of the state (exeept as otherwise 

provided under s. NR 405.03), sha11 be designated either C1ass I, C1ass II, or 

C1ass III. Any designation other than C1ass II sha11 be subjeet to the 

redesignation proeedures of this seetion. Any redesignation must be approved 

by the administrator of U.S. EPA as arevision to the app1ieab1e state 

imp1ementation p1an. 

(2) The department may redesignate areas of the state C1ass I or C1ass II 

if the following eriteria are met: 

(a) At 1east one public hearing has been he1d in the area affeeted; 

(b) Other states, Indian governing bodies, and federa1 1and managers 

whose 1ands may be affeeted by the proposed redesignation are notified at 

1east 30 days prior to the public hearing; 

(e) A diseussion of the reasons for the proposed redesignation, ine1uding 

a satisfaetory deseription and analysis of the health, environmental, 

eeonomie, social and energy effeets of the proposed- redesignation, is prepared 

and made avai1ab1e for public inspeetion at 1east 30 days prior to the hearing 

and the notice announeing the hearing contained appropriate notifieation of 

the avai1abi1ity of such diseussion; 

(d) Prior to the issuanee of notice respeeting the redesignation of an 

area that ine1udes any federa1 1ands, the department sha11 provide written 

notice to the appropriate federa1 1and manager and the federa1 1and manager 

sha11 be a110wed 30 days to eonfer with the department respeeting the 
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redesignation and to submit written eomments and reeommendations. In 

redesignating any area with respeet to whieh any federa1 1and manager submits 

written eomments and reeommendations, the department sha11 pub1ish a list of 

any ineonsisteney between such redesignation and such eomments and 

reeommendations (together with the reasons for making such redesignation 

against the reeommendation of the federa1 1and manager); and 

(e) The department proposes the redesignation after eonsu1tation with the 

e1eeted 1eadership of 10ea1 and other substate general purpose governments Jn 

the area covered by the proposed redesignation. 

(3) Any area other than an area to whieh s. NR 405.03 refers may be 

redesignated as C1ass III if: 

(a) The redesignation meets the requirements of provisions estab1ished in 

aeeordanee with sub. (2); 

(b) The redesignation, exeept any estab1ished by an Indian governing 

body, is speeifieal1y approved by the department; 

(e) The redesignation may not eause, or eontribute to, a eoneentration of 

any air eontaminant whieh exeeeds any maximum a110wab1e inerease permitted 

under the e1assifieation of any other area or any national ambient air qua1ity 

standard; and 

(d) Any permit app1ieation for any major statiDnary souree or major 

modifieation subjeet to provisions estab1ished in aeeordanee with 

s. NR 405.10, whieh ean reeeive a permit only if the area in question is 

redesignated as C1ass III, and any material submitted as part of that 

app1ieation is avai1ab1e, insofar as is praetieab1e, for public inspeetion 

prior to any public hearing on redesignation of any area as C1ass III. 

(4) Lands within the exterior boundaries of Indian reservations may be 

redesignated only by the appropriate Indian governing body. The appropriate 
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Indian governing body may submit to the administrator of U.S. EPA a proposa1 

to redesignate areas C1ass I, C1ass II, or C1ass III provided that: 

(a) The Indian governing body has fo110wed procedures equiva1ent to those 

required of the department under subs. (2), (3)(c), and (3)(d); and 

(b) Such redesignation is proposed after consu1tation with the state in 

which the Indian reservation is 10cated and which border the Indian 

reServation. 

(S) If the administrator of U.S. EPA disapproves a proposed 

redesignation, the c1assification of the area sha11 be that which was in 

effect prior to the disapprova1 of the redesignation. 

(6) If the administrator of U.S. EPA disapproves any proposed area 

redesignatio~, the department or Indian governing body, as appropriate, may 

resubmit the proposa1 after correcting the deficiencies noted by the 

administrator of U.S. EPA. 

Note: The time period provided for a federa1 1and manager's comments in 

the federa1 regu1ations (not in excess of 60 days) is specified as 30 days in 

s. NR 40S.0S(2)(d). 

NR 40S.06 STACK HEIGHTS. The degree of emission 1imitation required for 

contro1 of any air contaminant under chs. NR 400 to 499 may not be affected in 

any manner by: 

(1) So much of a stack height, not in existence before December 31, 1970, 

as exceeds good engineering practice, or 

(2) Any other dispersion technique not imp1emented before then. 
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NR 405.07 REVIEW OF MAJOR STATIONARY SOURCES AND MAJOR MODIFICATIONS -

SOURCE APPLICABILITY AND EXEMPTIONS. (1) No major stationary souree or major 

modifieation may begin aetua1 eonstruetion un1ess the requirements of ss. 

NR 405.08 to 405.16 have been met. 

(2) The requirements of ss. NR 405.08 to 405.16 sha11 app1y to any major 

stationary souree and any major modifieation with respeet to eaeh air 

eontaminant that it would emit, except as this ehapter would otherwise a11o~. 

(3) The requirements of ss. NR 405.08 to 405.11 apply only to any major 

stationary souree or major modifieation that would be eonstrueted in an area 

whieh is designated as attainment or unelassifiable under seetion 107(a)(1)(D) 

or (E) of the federal e1ean air aet; and 

(4) A major souree or major modifieation is exempt from the requirements 

of ss. NR 405.08 to 405.16 if: 

(b) The souree or modifieation wou1d be a major stationary souree or 

major modifieation only if fugitive emissions, to the extent quantifiab1e, are 

considered in ea1eulating the potentia1 to emit of the stationary souree or 

modifieation and such souree does not belong to any of the following 

eategories: 

1. Coal eleaning plants (with thermal dryers); 

2. Kraft pulp mills; 

3. Portland eement plants; 

4. Primary zine smelters; 

5. Iron and steel mills; 

6. Primary aluminum ore reduetion plants; 

- 20 -



7. Primary copper sme1ters; 

8. Municipa1 incinerators capab1e of charging more than 250 tons of 

refuse per day; 

9. Hydrof1uoric, su1furic, or nitric acid p1ants; 

10. Petro1eum refineries; 

11. Lime p1ants; 

12. Phosphate rock processing p1ants; 

13. Coke oven batteries; 

14. Su1fur recovery p1ants; 

15. Carbon black p1ants (furnace processes); 

16. Primary lead sme1ters; 

17. Fue1 conversion p1ants; 

18. Sintering plants; 

19. Secondary meta1 production p1ants; 

20. Chemica1 process plants; 

21. Fossi1-fue1 boi1ers (or combination thereof) tota1ing more than 250 

mi11ion British therma1 units per hour heat input; 

22. Petro1eum storage and transfer units with a tota1 storage capacity 

exceeding 300,000 barre1s; 

23. Taconite ore processing p1ants; 

24. G1ass fiber processing p1ants; 

25. Charcoal production p1ants; 

26. Fossi1 fue1-fired steam electric p1ants of more than 250 mi11ion 

British therma1 units per hour heat input; 

27. Any other stationary source category which, as of August 7, 1980, is 

being regulated under section 111 or 112 of the federa1 c1ean air act; or 
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(e) The major souree or major modifieation is a portab1e stationary 

souree whieh has previously reeeived a permit under requirements set forth in 

ss. NR 405.08 to 405.16 if: 

1. The souree proposes to re10eate and emissions of the souree at the 

new 1oeation wou1d be temporary; and 

2. The emissions from the souree wou1d not exeeed its a11owab1e 

emissions; and 

3. The emissions from the souree wou1d impaet no C1ass I area and no 

area where an app1ieab1e increment is known to be vio1ated; and 

4. Reasonab1e notice is given to the department prior to the reloeation 

identifying the proposed new 1oeation and the probab1e duration of operation 

at the new loeation. Such notice shal1 be given to the department not 1ess 

than 30 days in advanee of the proposed re1oeation unless a different time' 

duration is previously approved by the department. 

(5) The requirements of ss. NR 405.08 to 405.16 do not apply to a major 

stationary souree or major modifieation with respeet to a partieular air 

eontaminant if the owner or operator demonstrates that, as to that air 

eontaminant, the souree or modifieation is 10eated in an area designated as 

nonattainment under seetion 107 of the federal elean air aet. 

(6) The requirements eontained in ss. NR 406 .. ~9, 406.11, and 406.13 do 

not app1y to a proposed major stationary souree or major modifieation with 

respeet to a partieular air eontaminant, if the al1owab1e emissions of that 

air eontaminant from a new souree, or the net emissions inerease of that air 

eontaminant from a modifieation would be temporary and impaet no Class I area 

and no area where an app1ieab1e increment is known to be violated. 
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(7) The requirements eontained in ss. NR 406.09, 406.11, and 406.13 as 

they relate to any maximum allowable inerease for a Class II area do not apply 

to a modifieation of a major stationary souree that was in existenee on 

Mareh 1,1978, if the net inerease in allowable'emissions of eaeh air 

eontaminant from the modifieation after the applieation of best available 

eontrol teehnology would be less than 50 tons per year. 

(8) The department may exempt a proposed major stationary souree or major 

modifieation from the requirements of s. NR 406.11 with respeet to monitoring 

for a partieular air eontaminant if: 

(a) The emissions inerease of the air eontaminant from a new stationary 

souree or the net emissions inerease of the air eontaminant from a major 

modifieation would eause, in any area, air quality impaets less than the 

followi ng amounts:. 

1. Carbon monoxide - 575 ug/m 3
, 8-hour average; 

2. Nitrogen dioxide - 14 ug/m 3
, annual average; 

3. Total suspended partieulates - 10 ug/m 3
, 24-hour average; 

4. Sulfur dioxide - 13 ug/m 3
, 24-hour average 

5. Ozone l 

6. Lead - 0.1 ug/m 3
, 24-hour average; 

7. Mereury - 0.25 ug/m 3
, 24-hour average; 

8. Beryllium - 0.0005 ug/m 3
, 24-hour average; 

No de minimis air quality level is provided for ozone. However, any net 

inerease of 100 tons per year or more of volatile organie eompounds 

subjeet to regulation under this ehapter would be required to perform an 

ambient impaet analysis, ineluding the gathering of ambient air quality 

data. 
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9. Fluorides - 0.25 ug/m 3
, 24-hour average; 

10. Vinyl chloride - 15 ug/m 3
, 24-hour average; 

11. Total reduced sulfur - 10 ug/m 3
, l-hour average; 

12. Hydrogen sulfide - 0.04 ug/m 3
, l-hour average; 

13. Reduced sulfur eompounds - 10 ug/m 3
, l-hour average; or 

(b) The eoneentrations of the air eontaminant in the area that the source 

or modifieation would affeet are less than the eoneentrations listed in par. 

(a); or 

(e) The air eontaminant is not listed in par. (a). 

Note: The advanee notice requirement for reloeation of a portable souree 

in the federa1 regu1ations (not 1ess than 10 days advanee notice) has been 

changed to not less than JO days in s. NR 405.07(4)(e). 

NR 405.08 CONTROL TECHNOLOGY REVIEW. (1) A major stationary souree or 

major modifi~ation sha11 meet eaeh applieable emissions 1imitation under ehs. 

NR 400 to 499. 

(2) A new major stationary souree shall apply best avai1able eontro1 

teehno1ogy for eaeh air eontaminant that it would have the potential to emit 

in signifieant amounts. 

(3) A major modifieatlon shall apply best avai1able eontrol teehnology 

for eaeh alr eontamlnant for whleh lt would be a slgnlfleant net emlsslons 

inerease at the souree. Thls requlrement applles to eaeh proposed emlsslons 

unlt at whleh a net emlsslons lnerease ln the pollutant would oeeur as a 

result of a physieal ehange or ehange ln the method of operatlon ln the unlt. 

(4) For phased eonstruetlon projeets, the determlnatlon of best avallable 

eontrol teehnology shall be revlewed and modlfled as approprlate at the latest 

reasonable tlme whleh oeeurs no 1ater than 18 months prior to eommeneement of 
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construction of each independent phase of the project. At such time, the 

owner or operator of the applicable stationary source may be required to 

demonstrate the adequacy of any previous determination of best available 

control technology for the source. 

NR 405.09 SOURCE IMPACT ANALYSIS. The owner or operator of the proposed 

major source or major modification shall demonstrate that a11owab1e emission 

increases from the proposed major source or major modification, in conjunction 

with all other app1icab1e emissions increasesor reduction (including 

secondary emissions) wou1d not cause or contribute to air po11ution in 

vio1ation of: 

(1) Any national ambient air qua1ity standard in any air qua1ity contro1 

region; or 

(2) Any app1icab1e maximum a11owab1e increase over the base1ine 

concentration in any area. 

NR 405.10 AIR QUALITY MODELS. (1) All estimates of ambient 

concentrations required under this section sha11 be based on the applicable 

air qua1ity models, data bases, and other requirements specified in the 

Guidelines on Air Quality Mode1s (OAQPS 1 .2-080, U.~. Environmental Protection 

Agency, Office of Air Quality Planning and Standards, Research Triangle Park, 

N.C. 27711, Apri1 1978). Incorporated by reference in sub. (6). 

(2) Where an air quality impact model specified in the Guide1ine on Air 

Quality Models is inappropriate, the model may be modified or another model 

substituted. 

(3) A substitution or modification of a mode1 shall be subject to the 

public comment procedures set forth in s. NR 405.16. 
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(4) Written approval of the administrator of U.S. EPA sha11 be obtained 

for any modification or substitution. 

(5) Methods 1ike those out1ined in the Workbook for the Comparison of Air 

Qua1ity Mode1s (U.S. Environmental Protection Agency, Office of Air Qua1ity 

P1anning and Standards, Research Triang1e Park, N.C. 27711, May 1978) shou1d 

be used to determine the comparabi1ity of air qua1ity mode1s. Incorporat~d by 

reference in sub. (6). 

(6) INCORPORATEO BY REFERENCE. The Guide1ines on Air Qua1ity Mode1s and 

the Workbook for the Comparison of Air Qua1ity Mode1s 1isted in sub. (1) or 

(5) are incorporated by reference. Copies of these materia1s are avai1ab1e 

for inspection in the offiees of the department of natural resources, 

secretary of state, and revisor of statutes, Madison, Wisconsi~. Copies are 

avai1ab1e as supp1ies permit from the Library Service Office (MO-35), U.S. 

Environmenta1 Protection Agency, Research Triang1e Park, N.C. 27711. A1so, 

copies may be purchased from the National Technica1 Information Service, 5285 

Port Roya1 Road, Springfie1d, Va. 22161. 

NR 405.11 AIR QUALITY ANALYSIS. (1) PREAPPLICATION ANALYSIS. (a) Any 

app1ication for a permit under this chapter sha1l contain an analysis of 

ambient air quality in the area that the major stationary source or major 

modification wou1d affect for each of the following air contaminants: 

1. For the major source, each air contaminant that it wou1d have the 

potentia1 to emit in a significant amount; 

2. For the major modification, each air contaminant for which it would 

result in a significant net emissions increaseo 
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(b) Any air contaminant for which no national a~bient air quality 

standard exists, the analysis shall contain such air quality monitoring data 

as the department determines is necessary to assess ambient air qua1ity for 

that air contaminant in any area that the emissions of that air contaminant 

would affect. 

(c) Any air contaminant (other than nonmethane hydrocarbons) for which a 

standard does exist, the analysis sha11 contain continuous air qua1ity 

monitoring data gathered for purposes of determining whether emissions of that 

air contaminant wou1d cause or contribute to a violation of the standard or 

any maximum allowable increaseo 

(d) In general, the continuous air monitoring data that is required shal1 

be gathered over a period of one year and sha11 represent the year preceding 

receipt of the app1ication, except that, if the department determines that a 

comp1ete and adequate analysis can be accomplished with monitoring data 

gathered over a period shorter than one year (but not to be less than 

4 months), the data that is required sha11 be gathered over at least that 

shorter period. 

(e) The owner or operator of a proposed major stationary source or major 

modification of vo1atile organic compounds who satisfies all conditions of 40 

CFR Part 51 Appendix S, section IV, incorporated by reference in sub. (4), may 

provide post-approval monitoring data for ozone in lieu of providing 

pre-construction data as required under this section. 

(2) POST-CONSTRUCTION MONITORING. The owner or operator of a major 

stationary source or major m6dification sha11, after constructfon of the 

stationary source or modification, conduct such ambient monitoring as the 

department determines is necessary to determine the effect emissions from the 

stationary source or modification may have, or are having, on air quality in 

any area. 
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(3) OPERATION OF MONITORING STATIONS. The owner or operator of major 

stationary souree or a major modifieation shall meet the requirements of 

Appendix B to 40 CFR Part 58 ineorporated by referenee in sub. #4, during the 

operation of monitoring stations for purposes of satisfying this seetion. 

(4) INCORPORATION BY REFERENCE CODE OF FEDERAL REGULATIONS. The federal 

regulations or appendix materials in effeet on June 30, 1984 listed in 

sub. (1) or (3) are ineorporated by'referenee in the respeetive subseetion. 

Copies of these materia1s are avai1ab1e for inspeetion in the offiees of the 

department of natural resourees, seeretaryof state, and revisor of statutes, 

Madison, Wiseonsin or may be purehased for personal use from the 

Superintendent of Doeuments, U.S. Government Printing Offiee, Washington, D.C. 

20402. 

NR 405.12 SOURCE INFORMATION. (1) The owner or operator of a proposed 

major souree or major modifieation shall submit all information neeessary to 

perform any analysis or make any determination required under proeedures 

established in aeeordanee with this ehapter. 

(2) Such information sha1l inelude: 

(a) A deseription of the nature, loeation, design eapaeity, and typiea1 

operating sehedu1e of the major souree or major mod-ifieation, ine1uding 

speeifieations and drawings showing its design and p1ant 1ayout; 

(b) A detai1ed sehedu1e for eonstruetion of the major souree or major 

modifieation; 

(e) A detailed deseription as to what system of eontinuous emission 

reduetion is p1anned by the major souree or major modifieation, emission 

estimates, and any other information as neeessary to determine that best 

avai1ab1e eontrol teehno1ogy as app1ieab1e wou1d be applied; 
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(3) The owner or operator sha11 a1so provide information on: 

(a) The air qua1ity impact of the major source or major modification, 

inc1uding meteoro10gica1 and topographica1 data necessary to estimate such 

impact; and 

(b) The air qua1ity impacts and the nature and extent of any or all 

general, commercia1, residentia1, industria1 and other growth which has 

occurred since August 7, 1977, in the area the major source or major 

modification wou1d affect. 

NR 405.13 ADDITIONAL IMPACT ANALYSES. (1) The owner or operator sha11 

provide an analysis of the impairment to visibi1ity, soi1s, and vegetation 

that wou1d occur as aresult of the major source or major modification and 

general commercia1, residentia1, industria1 and other growth associated with 

the major source or major modification. The owner or operator need not 

provide an analysis of the impact on vegetation having no significant 

commercia1 or recreationa1 va1ue. 

(2) The owner or operator sha11 provide an analysis of the air qua1ity 

impact projected for the area as aresult of general, commercia1, residentia1, 

industria1 and other growth associated with the major source or major 

modification. 

NR 405.14 SOURCES IMPACTING FEDERAL CLASS I AREAS - ADDITIONAL 

REQUIREMENTS. 

(1) NOTICE TO EPA. The department sha11 transmit to the administrator of 

U.S. EPA a copy of each permit app1ication re1ating to a major stationary 

source or major modification and provide notice to the administrator of U.S. 

EPA of everyaction re1ated to the consideration of such permit. 
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(2) FEDERAL LAND MANAGER. The federal land manager and the federal 

official charged with direet responsibility for manaQement of Class I lands 

have an affirmative responsibility to proteet the air quality related values 

(including visibility) of any such lands and to consider, in consultation with 

the administrator of U.S. EPA, whether a proposed source or modification would 

have an adverse impact on such values. 

(3) DENlAL - IMPACT ON AIR QUALITY RELATED VALUES. The department shall 

allow the federal land manager of any Class I lands the opportunity to present 

to the department after the department's preliminary determination required 

under procedures developed in accordance with s. NR 405.16, a demonstration 

that the emissions from the proposed major source or major modification wou1d 

have an adverse impact on the air qua1ity related va1ues (inc1uding 

visibility) of any federal mandatory Class I lands, notwithstanding that the 

change in air quality resu1ting from emissions from such source or 

modification would not cause or contribute to concentrations which wou1d 

exceed the maximum a1lowable increases for a Class I area. If the department 

concurs with such demonstration, the permit may not be issued. 

(4) CLASS I VARIANCES. The owner or operator of a proposed major source 

or major modification may demonstrate to the federal land manager that the 

emissions from such source would have no adverse -impact on the air 

quality-related values of such lands (including visibility), notwithstanding 

that the change in air quality resulting from emissions from such source or 

modification wou1d cause or contribute to concentrations which would exceed 

the maximum allowable increases for a Class I area. If the federal land 

manager concurs with such demonstration and so certifies to the department, 

the department may, provided that applicable requirements of this chapter are 

otherwise met, issue the permit with such emission limitations as may be 
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necessary to assure that emissions of su1fur dioxide and particu1ate matter 

wou1d not exceed the following maximum a11owab1e increases over base1ine 

concentration for such air contaminants. 

Particu1ate matter 
Annua1 geometric mean 
24-hour maximum 

Su1fur dioxide 
Annua1 arithmetic mean 
24-hour maximum 
3-hour maximum 

Maximum 
a11owab1e increase 

(micrograms 
per cubic m~ter) 

19 
37 

20 
91 

325 

(5) SULFUR DIOXIDE VARIANCE BY DEPARTMENT WITH FEDERAL LAND MANAGER'S 

CONCURRENCE. (a) The owner or operator of a proposed major source or major 

modification which cannot be approved under procedures deve10ped pursuant to 

sub. (4) may demonstrate to the department that the source or modification 

cannot be constructed by reason of any maximum a11owab1e increase for su1fur 

dioxide for periods of 24-hours or 1ess app1icab1e to any C1ass I area and, in 

the case of federa1 mandatory C1ass I areas, that a varianee under this 

subsection wou1d not adverse1y affect the air qua1ity re1ated va1ues of the 

area (inc1uding visibi1ity). 

(b) The department, after consideration of the federa1 1and manager's 

recommendation (if any) and subject to his or her concurrence, may grant, 

after notice and an opportunity for a public hearing, a varianee from such 

maximum a11owab1e increase; and 
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(e) If such varianee is granted, the department shall issue a permit to 

such major souree or major modifieation in aeeordanee with provisions 

developed pursuant to sub. (7), provided that the applieable requirements of 

this ehapter are otherwise met. 

(6) VARIANCE BY THE DEPARTMENT WITH THE CONCURRENCE OF THE PRESIDENT OF 

THE UNITED STATES. (a) The reeommendations of the department and the federal 

land manager shall be transferred to the President in any' ease where the 

department reeommends a varianee in whieh the federal land manager does not 

coneur; 

(b) The President may approve the department's reeommendation if he or 

she finds that such varianee is in the national interest; and 

(e) If such a varianee is approved, the department shall issue a permit 

in aeeordanee with provisions developed pursuant to the requirements of 

sub. (7), provided that the applieable requirements of this ehapter are 

otherwise met. 

(7) EMISSION lIMITATIONS FOR PRESIDENTlAL DENlAL OR DEPARTMENTAl 

VARIANCE. In the eas e of a permit issued under proeedures developed pursuant 

to sub. (5) or (6), the major souree or major modifieation shall eomply with 

emission limitations as may be neeessary to assure that emissions of sulfur 

dioxide from the major souree or major modifieatio~ would not (during any day 

on whieh the otherwise applieable maximum allowable increases are exeeeded) 

eause or eontribute to eoneentrations whieh would exeeed the following maximum 

allowable increases over the baseline eoneentration and to assure that such 

emissions would not eause or eontribute' to eoneentrations whieh exeeed the 

otherwise applieable maximum allowable inerease for periods of exposure of 24 

hours or less for more than 18 days, not neeessarily conseeutive, during any 

annual period. 
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MAXIMUM ALLOWABLE INCREASE 

(Mierograms per eubie meter) 

Period of exposure Terrain areas 
Low High 

24-hour maximum 
3-hour maximum 

36 
130 

62 
221 

NR 405.15 PUBLIC PARTICIPATION. (1) The department shall notify all 

applieants within 20 days as to the eompleteness of the applieation or any 

defieieney in the applieation or information submitted. In the event of such 

a deficieney, the date of reeeipt of the applieation shall be the date on 

whieh the department reeeived all required information. 

(2) Within 120 days after reeeipt of a eomplete applieation, the 

department shall: 

(a) Make a preliminary determination whether eonstruetion should be 

approved, approved with eonditions, or ~isapproved. 

(b) Make available in at least one loeation in eaeh region in whieh the 

proposed souree would be eonstrueted a eopy of all materials the applieant 

submitted, a eopy of the preliminary determination, and a eopy or summary of 

other materials, if any, considered in making the preliminary determination. 

(e) Notify the public, by advertisement in a nBwspaper of general 

eireulation in eaeh region in whieh the proposed souree would be eonstrueted, 

of the applieation, the preliminary determination, the degree of increment 

eonsumption that is expeeted from the souree or modifieation, and of the 

opportunity for eomment at a public hearing, as well as written public eomment. 
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(d) Send a copy of the notice of public comment to the applicant, the 

administrator of U.S. EPA and to officials and agencies having cognizance over 

the location where the proposed concentration would occur as follows; any 

other state or local air pollution control agencies; the chief executives of 

the city ~nd county where the source would be located; any comprehensive 

regional land use planning agency; and any state, federal land manager, or 

Indian governing body whose lands may be affected by emissions from the major 

source or major modification. 

(e) Provide opportunity for a public hearing for interested persons to 

appear and submit written or oral comments on the air quality impact of the 

source, alternatives to it, the control technology required, and other 

appropriate considerations. 

(f) Consider all written comments submitted within a time specified in 

the notice of public comment and all comments received at any public hearing 

in making a final decision on the approvability of the application. The 

department shall make all comments available for public inspection in the same 

locations where the department made available pre-construction information 

relating to the proposed major source or major modification. 

(g) Make a final determination whether construction should be approved, 

approved with conditions, or disapproved. 

(h) Notify the applicant in writing of the final determination and make 

such notification availab1e for public inspection at the same location where 

the department made avai1ab1e pre-construction information and public comments 

re1ating to the source. 

Note: The requirement that a preliminary determination and notice of an 

application be accomp1ished within one year of receipt of a permit application 

in the federal regu1ations has been changed to within 120 days of receipt of 

app1ication in s. NR 405.15(2). 

- 34 -



NR 405.16 SOURCE OBLIGATION. (1) Approva1 to construct does not re1ieve 

any owner or operator of the responsibi1ity to comp1y fu11y with applicab1e 

provisions of the chs. NR 400 to 499 and any other requirements under 1oca1, 

state or federa1 law. 

(2) At such time that a particu1ar source or modification becomes a major 

stationary source or major modification sole1y by virtue of a re1axation in 

any enforceab1e 1imitation which was estab1ished after August 7, 1980, on the 

capacity of the source or modification otherwise to emit an air contaminant 

such as a restriction on hours of operation, then the requirements of ss. 

NR 405.08 to 405.17 sha11 app1y to the source or modification as though 

construction had not yet commenced on the major source or major modification. 

NR 405.17 INNOVATIVE CONTROL TECHNOLOGY. (1) An owner or operator of a 

proposed major stationary source or major modification may request the 

department to approve a system of innovative contro1 techno1ogy. 

(2) The department may, with the consent of the governor(s) of other 

affected state(s), determine that the major source or major modification may 

emp10y a system of innovative contro1 techno1ogy if: 

(a) The proposed contro1 system wou1d not cause or contribute to an 

unreasonab1e risk to public health, we1fare, or safety in its operation or 

function; 

(b) The owner or operator agrees to achieve a level of continuous 

emissions reduction equiva1ent to that which wou1d have been required under s. 

NR 405.08(2) no 1ater than 3 years from the time of start-up or 6 years 'from 

the date of permit issuance; 

- 35 -



(e) The souree or modifieation would meet the requirements equivalent to , 

those in s. NR 405.08 and 405.09 based on the emissiQns rate that the 

stationary souree employing the system of innovative eontrol teehnology would 

be required to meet on the date speeified in par. (b); 

(d) The major souree or major modifieation would not before the date 

speeified: 

1. Cause or eontribute to any violation of an applieable national 

ambient air quality standard; 

2. Impaet any Class I area; or 

3. Impaet any area where an applieable increment is known to be 

violated; and 

(e) All other applieable requirements ineluding those for public 

partieipation have been met. 

(3) The department shall withdraw any approval to employ a system of 

innovative eontrol teehnology made under this seetion, if: 

(a) The proposed system fails by the speeified date in sub. (2)(b) to 

achieve the required eontinuous emissions reduetion rate; or 

(b) The proposed system fails before the speeified date in sub. (2)(b) so 

as to eontribute to an unreasonable risk to public health, welfare, or safety; 

or 

(e) The department deeides at any time that the proposed system is 

unlikely to achieve the required level of eontrol or to proteet the public 

health, welfare or safety. 

(4) If a major souree or major modifieation fails to meet the required 

level of eontinuous emissions reduetion within the speeified time period, or 

if the approval is withdrawn in aeeordanee with sub. (3), the department may 

allow the souree or modifieation up to an additional 3 years to meet the 
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requfrement for the application of best available control technology through 

use of a demonstrated system of control. 

Note: The deadline for achieving the required continuous emissions 

reduction through innovative control technology in the federal regulations 

(not later than 4 years from the time of startup or 7 years from permit 

issuance) has been changed to no later than 3 years from time of startup or 6 

years from the date of permit issuance in s. NR 405.17(2)(b). 

The foregoing rules were approved and adopted by the state of Wiscons;n 
Natural Resources Board on August 28, 1986 

The rules contained herein shall. take effect as provided in s. 227.026(1) 
(intro.), Stats. ( 

Dated at Madi son, Wi scons i n ~ rhJ.Vvvt 10 ut I D i 9 B b 

(SEAl) 

9552S 
07/01/86 

, I 
STATE OF WISCONSIN 
DEPARTMENT OF NATURAL RESOURCES 

By ~ 

- 37 -


