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STATE OF WISCONSIN )
) SS

DEPT. OF INDUSTRY, )

LABOR & HUMAN RELATIONS)

TO ALL TO WIIOM THESE PRESENTS SHALL COME, GREETINGS:

I, John T. Coughlin , Secretary of the Department of

Industry, Labor and Human Relations, and custodian of the official records

of salid department, do hereby certify that the annexed rule(s) relating to

Equal Opportunities - Fair Housing ' were duly
(Subject)
approved and adopted by this department on _ June 5, 1987 .
(Date)

1 further certify that saild copy has been compared by me with the original
on file in this department and that the same is a true copy thereof, and of

the whole of such original.

IN TESTIMONY WHEREOF, I have hereunto
set my hand and affixed the official

seal of the department at 8:00 a.m.

in the city of Madison, this bth

day of June A.D. 1987

(ot T el
&

Secretary

DILHR-ADM-6056 (N.04/80) §—1-8 )/



JUN 51987

Revisor of Statutes
Bureau

ORDER OF ADOPTION

Pursuant to authority vested in the Department of Industry, Labor and

Human Relations by section(s) 101.22(3)

Stats., the Department of Industry, Labor and Human Relations [:]creates;
[] amends; repeals and recreates; [ | repeals and adopts rules of Wisconsin
Administrative Code chapter (s):

89 Equal Opportunities - Fair Housing
(Number) (Title)

The attached rules shall take effect on _ the dav following publication

pursuant to section

227.22, Stats.

- Adopted at Madison, Wisconsin, this

date: June 5, 1987

DEPARTMENT OF INDUSTRY, LABOR AND HUMAN
RELATIONS

e 3 e T .
{ /37‘5”%, ~7. —f C\M»é/j%ww ,/%A{WQ/

Secretary
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SECTION 1: Chapter Ind 89, Wis. Adm. Code, is repealed and recreated to
read:

Chapter Ind 89 Wisconsin Administrative Code
Equal Opportunities-Fair Housing

Ind 89.001 PURPOSE, The purpose of this chapter is to implement the laws
prohibiting discrimination in housing, to provide a constructive, impartial
and speedy procedure for resolving disputes of alleged housing discrimination

and to work toward the goal of eliminating housing discrimination in this
state.

Ind 89.01 DEFINITIONS. 1In addition to those terms defined in s. 101.22,
Stats., the following are definitions for terms used in this chapter:

(1) "Act" means s. 101.22, Stats., unless the context requires otherwise.

(2) "Administrative law judge" means the examiner appointed to conduct
hearings under s. 101.22, Stats.

(3) "Age" in reference to protected classes of persons covered by the act
means 18 years of age or older.

(4) "Complainant" means the person who files a complaint stating that an act
of discrimination has occurred.

(5) "Day", when used in time computations in these rules, means a calendar
day, except that if the last day of a time period is a Saturday, Sunday or
legal holigay, the last day shall be the next working day.

(6)  "Department" means the department of industry, labor and human
relations.

(7) "pivision'" means the equal rights division of the department.
q g

(8) "Lawful source of income" includes but is not 1limited to lawful
compensation or lawful remuneration in exchange for goods or services
provided, profit from financial investments, any negotiable draft, coupon or
voucher representing monetary value such as food stamps, social security,
public assistance or unemployment compensation payments.,

(9) "Licensing or chartering agencies" means those regulatory agencies
established under state law to license persons to perform activities which are
covered by the act.

(10) '"Marital status'" means the state of being single, married, separated,
widowed or divorced.
\

(11) "Person" includes but is not 1limited to one or more individuals,
partnerships, associations, corporations, joint stock companies, trusts,
unincorporated organizations, trustees, or trustees or receivers in
bankruptcy.



(12) "Probable cause"” means a reasonable ground for Dbeljef that
discrimination probably has been or is being committed.

(13) '"Respondent" means the person maned in a complaint as the person who has
committed or who is responsible for an alleged act of discrimination.

(14) "Test" means a simulation of any transaction covered by the act for the
purpose of comparing the responses given by persons such as landlords, sellers
of real estate, lenders of money for real estate, and their agents, to
individuals such as renters or buyers of real estate or borrowers of money for
real estate, to determine whether discrimination as defined under s, 101.22,
Stats., is being or has been committed.

Ind 89.02 TESTING. (1) CONDITIONS. The department may engage in testing for
the purpose of verifying allegations of unlawful housing discrimination or to
determine whether sufficient evidence exists to initiate its own complaint,
Testing may occur under circumstances including but not limited to the
following:

(a) where there exists no other means for verifying or refuting the
allegations contained in a complaint or where the findings of the investigator
would be significantly strengthened by the inclusion of test results;

(b)  Where the number or content of complaints against a specific respondent

is sufficient to indicate that a pattern of unlawful discrimination may exist;
or

(¢) Where demographic statistics would lead a reasonable person to believe

that a pattern of unlawful discrimination exists in a particular geographical
area.

(2)  PROCEDURES. (a) Any person engaged in testing for the department shall
do so only after having received specific authorization by the department and
after having successfully completed a specific training program approved by
the department. Requests for test authorization or training program approval
shall be filed with the administrator of the equal rights division.

(b) The results of each test for potential discrimimation shall be submitted
to tne department in written form by those persons who conducted the test.

(¢) No test which entails any form of entrapment may be utilized by the
department.

3) NOTICE. The department may not give notice of testing to the persons
who will be tested. If the testing is undertaken as the result of a complaint
naming a specific respondent, the department shall delay sending the notice of
the complaint to the respondent until after the completion of the testing.

Ind 89.03 COMPLAINT., (1) CONTENT. A complaint shall identify the full name
and address of each complainant and respondent. It shall state clearly and
concisely the facts constituting the alleged wunlawful discrimination,
including the dates of each occurrence.




(2)  FORM. A complaint shall be written on a form which is available at any
division office or job service office of the department, or on any other form

acceptable to the department. The complaint shall be signed, notarized and
verified.

(3)  WHO MAY FILE. A complaint may be filed by any person or by the person's
duly authorized representative. A complaint filed by a representative shall
state that the representative 1is authorized to file the complaint, The

department may make and file complaints on its own motion as provided in s.
101.22(4)(b), Stats.

(4) FILING. A complaint may be filed at any division office. A complaint

which does not meet the requirements of subs. (1) and (2) may not be accepted
for filing.

(5)  ASSISTANCE. Appropriate assistance in completing complaint forms shall
be made available by the department. The division shall inform a complainant
of the complainant's right to bring a private civil action as provided in s.

101.22(7), Stats., and this information shall be included on the complaint
form.

Ind 89.04 REFERRAL OF COMPLAINTS. If the department determines, after a
review of a complaint filed with the department, that the complaint would be
appropriate as a class action under the jurisdiction of the United States
department of housing and urban development (HUD), the department shall refer
the complaint to HUD.

Ind 89.05 REVIcW OF COMPLAINTS. (1) PRELIMINARY REVIEW. The department
shall review every complaint filed to ascertain whether the complainant is
protected by the act, whether the respondent is subject to the act, whether
tne complaint states a claim for relief under the act and whether it has been
filed within the time period prescribed by the act. The department shall
serve upon the parties a preliminary determination and order dismissing any
complaint which fails to meet these requirements. The department shall serve
the preliminary determination and order upon the complainant by certified
mail, return receipt requested.

(2)  APPEAL TO THE ADMINISTRATOR. A complainant may appeal from an order
dismissing a complaint under sub. (1) by filing a written request with the
administrator of the division. The request shall be filed within 20 days of
the complainant's receipt of the order and shall state specifically the
grounds upon which it is based. If a timely request 1is filed, the
administrator, or a person designated by the administrator, shall review the
preliminary determination and shall either affirm, reverse, modify or set
aside the preliminary determination and order. Such decision shall be served
upon the parties. If the decision reverses or sets aside the preliminary
determination, the complaint shall be referred for investigation. TIf the
decision affirms the preliminary determination, it is the final decision of
the department and shall be subject to review in court.



Ind 89.06 WITHDRAWAL AND AMENDMENT OF COMPLAINTS. (1) WITHDRAWAL. A
complaint may be withdrawn at any time. A request for withdrawal shall be
written and shall be signed by the complainant or by the complainant's duly
authorized representative or attorney of record. Upon the filing of a request
for withdrawal, the department shall dismiss the complaint by written order.
Such dismissal shall be with prejudice unless otherwise expressly stated.

(2) AMENDMENT. Subject to the approval of the department, a complaint may
be amended no later than 10 days before hearing unless good cause is shown for
the failure to amend the complaint prior to that time. A supplemental
complaint alleging that the respondent has violated s. 101.22(4m), Stats., in
response to the initial complaint may be filed at any time prior to hearing.
Any amended or supplemental complaint shall be investigated by the division.

Ind 89.07 NOTICE TO RESPONDENTS. Upon the filing of an initial, amended,
final or supplemental complaint, the department shall promptly serve a copy of
the complaint upon the respondent, except where testing may be conducted under
8. Ind 89.02. The initial complaint shall be served prior to the commencement
of the investigation by the division, except where testing may be conducted
under s. Ind 89.02. The notice shall be sent by first class mail. The notice
to the respondent shall include a written statement from the division
directing the respondent to respond in writing within 10 days of the date of
the notice to the allegations in the complaint and further stating that if the
respondent fails to answer the allegations of the complaint in writing the
division will make an initial determination as to whether or not
discrimination has occurred based only upon the division's investigation and
the information supplied by the complainant.

Ind 89.08 COOPERATION OF COMPLAINANT. The department may dismiss the
complaint if the person who filed the complaint fails to respond to the
department within 10 days from the date of mailing of any correspondence from
the department concerning the complaint, provided that such correspondence was

sent by certified mail, return receipt requested, to the last known address of
the complainant.

Ind 89.09 INVESTIGATIONS, (1) The department shall investigate all
complaints which satisfy the review under s. Ind 89.05 and may subpoena
persons or documents for the purpose of the investigation. Subpoenas may be
enforced pursuant to s. 885.12, Stats.

(2) If, during an investigation, it appears that the respondent has engaged
in discrimination against the complainant which is not alleged in the
complaint, the department may advise the complainant that the complaint should
be amended. If the complaint is amended, the department shall investigate the
allegations of the amended complaint as well as the allegations of the initial
complaint.

Ind 89.10 TEMPORARY RESTRAINING ORDERS. (1) The department may seek
appropriate temporary injunctive relief from the circuit court in instances
including but not limited to the following:




(a) If an impending action on the part of the respondent would result in the
clear loss of appropriate remedy to the complainant if the action were not
temporarily halted; and

(p). 1f, based on a limited investigative inquiry, there is sufficient reason
to believe that a full investigation would result in a finding of probable
cause that discrimination did occur.

(2) If a temporary restraining order is requested by the department and is
granted by the court, the department shall immediately expedite its
investigation of the complaint. :

Ind 89.11 INITIAL. DETERMINATIONS AS TO CAUSE. (1L GENERAL. At the
conclusion of the investigation, the department shall issue a written initial
determination which shall state whether or not there is probable cause to
believe that any discrimination occurred as alleged in the complaint. The
initial determination shall state the facts upon which it is based and shall
be served upon the parties and their attorneys of record.

(2) PROBABLE CAUSE. If the department initially determines that there is
probable cause to believe that any discrimination occurred as alleged in the
complaint, it may refer those allegations to conciliation. The department
may, by a notice to be served with the initial determination, notify the
parties that conciliation services are available but that if conciliation
fails or is waived the matter shall be set for hearing. Service of the notice
and accompanying initial determination shall be made upon the parties by first
class mail.

(3) NO PROBABLE CAUSZ. If the department initially determines that there is
no probable cause to believe that discrimination occurred as alleged in the
complaint, it may dismiss those allegations. The department shall, by a
notice to be served with the initial determination, notify the parties of the
complainant's rights to appeal as provided in Ind 89.12. Service of the
initial determination and notice shall be made by certified mail, return
receipt requested.

Ind 89.12 APPEALS OF INITIAL DETERMINATIONS OF NO PROBABLE CAUSE, Within 10
days after receipt of an initial determination that there is no probable
cause, a complainant may file with the division a written request for a
hearing on the issue of probable cause. If no timely written request 1is
filed, the initial determination's order of dismissal shall be final., If a
timely written request is filed, the division shall issue a notice certifying
the matter to hearing. A hearing on the issue of probable cause shall be
noticed and conducted in accordance with the provisions of ss. Ind 89.14 and
Ind 89.16 to 89.22, except that the parties may stipulate prior to the hearing
that the administrative law judge may decide the case on the merits.

Ind 89.13 CONCILIATION, (1) RESOLUTIONS OF DISPUTES. When a matter is
referred to conciliation following a determination of probable cause, the
department shall attempt to resolve the dispute between the parties by
conciliation, unless either party waives conciliation in writing.




(2) CONCILIATION AGREEMENT. If conciliation resolves the dispute, a written
conciliation agreement shall be prepared which shall state all measures to be
taken by any party. The agreement may provide for dismissal of the complaint,
provided that such dismissal is without prejudice to the complainant's right
to pursue the complaint against any respondent who fails to comply with the
terms of the agreement.

(3) WAIVER OR FAILURE OF CONCILIATION; CERTIFICATION TO HEARING. If an
attempt at conciliation is waived or unsuccessful, the department shall issue
a notice certifying the matter to hearing. A hearing on the merits shall
thereafter be noticed and conducted in accordance with the provisions of ss.
Ind 89.14-89.22. The department shall also notify the appropriate licensing
and chartering agencies of its probable cause finding pursuant to s. 101.22(8)
Stats.

Ind 89.14 NOTICE OF HEARING. (1) GENERAL, 1In any matter which has been
certified to hearing pursuant to either s. Ind 89,12 or s. Ind 89.13(3), the
department shall advise the parties and their representatives in writing, by
first class mail, of the specific time, date and place established for the
hearing by issuance of a notice of hearing. The notice of hearing shall fully
identify the parties and the case number. It shall specify a time and date of
hearing not less than 10 days after the date of mailing of the notice of
hearing. The notice of hearing shall specify the nature of the discrimination
which is alleged to have occurred and shall state the legal authority on which

the hearing is based. A copy of the complaint shall be attached to the notice
of hearing.

(2)  PLACE OF HEARING. The hearing shall be held in the county where the
alleged act of discrimination occurred. For purposes of this subsection, the
county where the alleged act of discrimination occurred is the county where
the housing which is the subject of the complaint is located, unless no
specific housing is involved, in which case the county where the alleged act
of discrimination occurred is the county where the respondent resides.

Ind 89.15 ANSWER. (1) WHEN REQUIRED; FILING AND SERVICE. Within 10 days
after the date of a notice of hearing on the merits, each respondent shall
file with the division an answer to the allegations of the complaint. The
department shall serve a copy of the answer upon 811 other parties.

(2)  ANSWER; CONTENTS. The answer shall contain the respondent's current
address. It shall also contain a specific admission, denial or explanation of
each allegation of the complaint. If the respondent is without knowledge or
information sufficient to form a belief as to the truth of an averment, the
respondent shall so state and this will have the effect of a denial.
Admissions or denials may be to all or part of an allegation, but shall fairly
meet the substance of the allegation. Any affirmative defense relied upon,
including without limitation the statute of limitations, shall be raised in
the answer unless it has been previously raised by motion in writing. Failure
to raise the affirmative defense that & complaint is barred by the statute of
limitations in an answer filed within the time permitted under sub. (1) may,
in the absence of good cause, be held to constitute a waiver of such
affirmative defense.



Ind 89.16 PRE-HEARING CONFERENCE. 1In any case set for hearing, pre-hearings
may be held in accordance with the provisions of s, 227.44(4) Stats.

Ind 89.17 "SUBPOENAS AND MOTIONS. (1) SUBPOENAS. The administrative law
judge may issue subpoenas whenever necessary to compel the attendance of
witnesses or the production of documents. This may be done on the
administrative law judge's own motion or upon proper application of any
party. Service shall be in the manner prescribed by law. Subpoenas may be
enforced pursuant to s. 885.12, Stats.

(2) MOTIONS. HMotions made during a hearing may be stated orally and shall,
with the ruling of the administrative law judge, be included in the record of
the hearing. All other motions shall be in writing and shall state briefly
the relief requested and the grounds upon which the moving party is entitled
to relief. All written motions shall be filed with the administrative 1law
judge or with the director of the division's bureau of legal services. Any
party opposing the motion may file a written response. All written motions
shall be decided without further argument wunless requested by the
administrative law judge or director.

Ind 89.18 PRE-HEARING DISCOVERY. A party may obtain discovery prior to
hearing, except that discovery directed to a complainant who is not
represented by legal counsel may not be permitted in the absence of written
consent by the administrative law judge. The scope of discovery, the methods
of discovery and the use of discovery at hearing will be the same as set forth
in ch. 804, Stats. The administrative law judge has the same authority to
compel discovery, to issue protective orders and to impose sanctions as the
court has wunder ch. 804, Stats. Copies of all demands for discovery and
responses to demands for discovery shall be filed with the division when they
are served. Discovery may not be used prior to the time that a matter is
certified to hearing, except that the taking and preservation of evidence
shall be permitted prior to certification to hearing under the circumstances
set forth in s. 227.45(7), Stats.

Ind 89.19 DISQUALIFICATION OF THE ADMINISTRATIVE LAW JUDGE. Upon the
administrative law judge's own motion, or upon a timely and sufficient
affidavit filed by any party, the administrative law judge shall determine
whether to disqualify himself or herself because of personal bias or other
disqualification. Such determination shall be made a part of the record and
decision in the case.

Ind 89.20  HEARINGS. (1) PROCEDURE. Hearings shall be conducted in
conformity with tne act and the provisions of ch. 227, Stats.

(2)  APPEARANCL OF PARTIES. Parties may appear at the hearing in person and
by counsel or other representative.

(3)  ACCELERATION OF HEARING. The parties may file a written stipulation
that the hearing be held less than 10 days after service of the notice of
hearing.



(4)  POSTPONEMENTS AND CONTINUANCES. All requests for postponements shall be
filed with the administrative law judge or with the director within 10 days
after the date of the notice of hearing, except where emergency circumstances
arise after the notice is issued but prior to the hearing. Postponements and
continuances may be granted only for good cause shown and not for the mere
convenience of the parties, their attorneys or their representatives.

(5)  FAILURE TO APPEAR. If the complainant fails to appear at the hearing,
either in person or by a representative, the administrative law judge shall
dismiss the complaint., If a respondent fails to appear at the hearing, the
hearing shall proceed as scheduled. If, within 10 days after the date of the
hearing, any party who fails to appear shows good cause in writing for the
failure to appear, the administrative law judge may reopen the hearing.

Ind 89.21 RECORD OF PROCEEDINGS. (1)  TRANSCRIPTION OF RECORD. A
stenographic, electronic or other record of oral proceedings shall be made at
all hearings conducted under the act. Transcription of the record for
purposes other than judicial review shall be at the expense of any party who
requests the transcription, at a reasonable compensatory fee as determined by
the department. The record shall be transcribed into a written transcript at
the department's expense only for the purpose of judicial review,

(2) TRANSCRIPTS. Copies of the written transcripts shall be at the expense
of any party who requests the transcript, at a reasonable fee as determined by
the department, except that copies shall be made available without cost to a
party who submits a sworn affidavit of indigency and the inability to pay the
cost of the transcript.

Ind 8Y.22 DECISION AND ORDER. (1) GENERAL. After the close of the hearing,
including any briefing which may be allowed by the administrative law judge,
the administrative law judge shall prepare a formal written decision which
shall include findings of fact, conclusions of law and an order, and which may
be accompanied by a memorandum opinion. A copy of the administrative law
judge's decision shall be served on the parties by the department.

(2) CONTENTS OF DECISION AND ORDER AFTER HEARING ON THE ISSUE OF PROBABLE
CAUSE. After a hearing on the issue of probable cause, the administrative law
judge shall issue a decision and an order which dismisses the allegations of
the complaint or which orders the matter remanded for conciliation pursuant to
s. Ind 89.13, depending upon the administrative law judge's findings and
conclusions on the 1issue of probable cause. If the decision of the
administrative law judge affirms the investigator's decision that no probable
cause exists, a certified copy of the decision and order and a notice of
appeal rights shall be sent by certified mail, return receipt requested, to
each party and to their attorneys of record.



(3) CONTENTS OF DECISION AND ORDER AFTER HEARING ON THE MERITS. After a
hearing on the merits, the administrative law judge shall issue a decision and
an order which shall either dismiss the allegations of the complaint or shall
order such action by the respondent as will effectuate the purposes of the
act, depending upon the administrative law judge's findings and conclusions on
the merits of the complaint. Penalties may be ordered as provided in s.
101.22(6), Stats. A certified copy of the decision and order shall be served
by first class mail to the last known address of each party to the proceedings
and to their attorneys of record.

(4)  SUMMARY OF PROCEEDINGS. If the record of the hearing has not been
transcribed before the administrative law judge prepares a decision, the
administrative law judge shall prepare and issue with the decision a summary
of the proceedings which will serve as the basis for review in the absence of
a transcript. If, after a hearing on the issue of probable cause, the
administrative law judge issues a decision and an order fimding probable cause
and remanding the matter for conciliation, no summary of proceedings need be
prepared or served, whether or not a transcript has been prepared.

Ind 89.23 PETITION FOR REVIEW. (1) GENERAL. Any party may file a written
petition for review of the administrative law judge's decision and order by
the labor and industry review commission. The petition shall be filed with
the division's Madison or Milwaukee office.

(2) APPEAL OF ADMINISTRATIVE LAW JUDGE'S DECISION OF NO PROBABLE CAUSE. If,
after a hearing on the issue of probable cause, the administrative law judge
issues a decision that no probable cause exists, the complainant may file a
petition for review within 21 days from the date of receipt of the decision.

(3) APPrAL OF OTHER DECISIONS. A petition for review of any decision which
is appealable to the labor and industry review commission, other than as set
forth under sub. (1), shall be filed within 21 days after the date that a copy
of the administrative law judge's decision and order is mailed to the last
known addresses of the parties.

Note: This rule will take effect on the first day of the month following
publication in the register, in accordance with s. 227.22 (2), Stats.
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SUMMARY OF FINAL REGULATORY
FLEXIBILITY ANALYSIS

Department of Iindustry, Lebor and Humen Relations

CLEARINGHOUSE RULE NO, 86-222

RULE NO., - Ind 89, Wis. Adm. Code

RELATING TO: Equal Opportunities - Fair Housing

Final Regulatory Flexibility Analysis Summary

Ind 89, as recreated, will have no effect on small businesses.

Summary of Comments of Legislative Standing Committees

Assembly Committee

Senate Committee

X No comments received,

Summary of comments:

DILHR-ADM-7235(N.03/84)



State of Wisconsin \Department of Industry. Labor and Human Relations

Ly, Bwar S5 *l il
Ff ? § . mfr’: rﬁiﬁﬂg} Office of the Secretary
201 E. Washington Avenue

P.O. Box 7946

JUN 5 1987 Madison,Wisconsin 53707
Telephone 608/266-7552
June 5, 1987 Revizor of Statutes
Bureau
Gary Poulson Douglas LaFollette
Assistant Revisor of Statutes Secretary of State
Suite 904 Room 271, GEF-1
30 West Mifflin Street 201 East Washington Avenue
Madison, Wisconsin 53703 Madison, Wisconsin 53702

Dear Messrs. Poulson and LaFollette:

TRANSMITTAL OF RULE ADOPTION

CLEARINGHOUSE RULE No, 86-222

RULE NO. Ind 89, Wis. Adm. Code

RELATING TO Equal Opportunities - Fair Housing

Pursuant to section 227.20, Stats,, agencies are required to file a certified
copy of every rule adopted by the agency with the offices of the Secretary of
State and the Revisor of Statutes.

At this time, the following material is being submitted to you:
1. Order of Adoption.

2. Rules Certificate Form.

3. Rules in Final Draft Form.

Pursuant to section 227,114, Stats,, a summary of the final regulatory
flexibility analysis is also included.

Respectfully submitted,
——/‘ ¢
CE;}ﬂw’sz\ [ C:fzﬁr“‘"7”kZ’QJﬂ\
John T, Coughlin
Secretary

-
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