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TO ALL TO WlIOM THESE PRESENTS SHALL COME, GREETINGS: 

I, __ .:..Jo.:..h.;.,;n_T...;.._co_u....,g .... h_l_i_n _______ , See reta ry of the Depa rtmen t 0 f 

Industry, Labor and Human ReIations, and eustodian of the offieial records 

of said department, do hereby eertify that the annexed rule(s) relating to 
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on file in this department and that the same is a true copy thereof, and of 

the whole of such original. 
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RECEIVED 

JUL 1 519B7 

Revisor of Statutes 
Bureau 

ORDER OF ADOPTION 

Pursuant to authority vested in the Department of Industry, Labor and 

Human Relations by section(s) 101.02(1), 66.293(3)(n) 5 and 103.49(7)(e) 

Stats., the Department of Industry, Labor and Human Relations GU creates; 

[] amends; [] repeals and recreates; [] repeals and adopts rules of Wisconsin 

Administrative Code chapter (s): 

Ind 94 Debarment of Public Works Contractors 
(Number) ( THle) 

The attached rules shall take effect on the first day of the month 
following publication in the ----------------------------------

___________ W_i_s_c_o_n_s_in __ A_d_m_i_n_i_s_t_r_a_t_iv_e __ R_e_g_i_s_t_e_r ___________ pursuant to section 

227.22, Stats. 

ADM-6055 (R.01/87) 

Adopted at Madison, Wisconsin, this 

date: 

DEPARTMENT OF INDUSTRY, LABOR AND HUMAN 

RELATI0ä6~~ 
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DRAFT FORM 

Rule: Ind 94 
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******************************* 

RULES IN FINAL DRAFT FORM 

******************************* 

Pursuant to the authority vested in the state of Wiseonsin department of 
industry. labor and human relations under ss. 101.02(1), 66.293(3)(n) 5 and 
103.49(7)(e). Stats .• the department hereby creates Chapter Ind 94 regarding the 
debarment of public works contraetors as follows: 

SECTION 1. Chapter Ind 94 is created to read: 

Ind 94.01 APPLICABILITY. (1) SCOPE OF CHAPTER. This ehapter: 

(a) Preseribes eertain polieies and proeedures governing the debarment of 
eontraetors from eontraets involving any state agency or municipality. 

(b) Sets forth the treatment to be aeeorded to debarred eontraetors. 

(e) Preseribes the proeedures to be used to inform state agencies, 
municipalities and the general public of the eontraetors that have been deelared 
ineligible to perform work on public works eonstruction projeets. 

(2) POLICY. (a) Every state ageney or munieipa1ity sha1l solicit bids from, 
negotiate with or award eontracts to and approve or allow subcontracts with only 
responsible eontraetors. Debarment is an appropriate means to effeetuate this 
policy. 

(b) Debarment is a serious action imposed only to proteet the public interest. 

Ind 94.02 DEFINITIONS. In this ehapter: 

(1) "Consolidated list" means a list compiled and maintained by the department 
which eontains the names, addresses and other pertinent information as required by 
this ehapter of all eontractors that have been debarred under this ehapter within a 
3 year period from the date of publieation. 

(2) "Construction business" means (a) any business engaged in ereeting, 
eonstrueting, remodeling, repairing, altering, painting and deeorating buildings, 
structures or facilities and (b) any business engaged in supplying mineral aggregate 
as provided by ss. 66.293(3)(e), 103.49(2) or 103.50(2), Stats. 

(3) "Contraetor" means any individual or legal entity in the eonstruetlon 
business invo1ved in a project of public works, ineluding its offieers and 
direetors, that either submits bids or proposals, or is awarded a eontraet by any 
state ageney or munieipality. This definition ineludes any subeontraetor of a 
eontraetor, or any individual or legal entity that conducts business with any state 
ageney or municipa1ity as an agent or representative of a eontraetor. 

(4) "Conviction" means a judgment or conviction of a criminal offense by any 
court of competent jurisdiction. whether entered upon a verdict or a plea and 
ine1udes a conviction entered upon a nolo eontendere plea. 



(5) "Debannent" means action taken by the department under s. Ind 94.05 to 
exclude a contractor from perfonning work, either as aprime contractor or 
subcontractor, for any state agency or munieipality for a specified period. A 
eontraetor so exc1uded is "debarred." 

(6) "Department" means the Wisconsin department of industry, 1abor and human 
re1ations. 

(7) "Designated representative" means a designee of the secretary who is 
authorized to eonduet a debannent hearing and who may be authorized to issue 
debannent deeisions pursuant to this chapter. 

(8) "Judgment" means a judgment in a civil action by any eourt of competent 
jurisdietion. 

(9) "Municipality" means a unit of 10eal government as defined in 
s. 66.293(3)(b), Stats. 

(10) "Secretary" means the secretary of the Wisconsin department of industry, 
1abor and human relations or an authorized representative or designee. 

(11) "state ageney" means a unit of state government as defined in 
s. 20.001(1), Stats. 

Ind 94.03 LIST AND RECORDS OF DEBARRED CONTRACTORS. (1) LIST. (a) The 
department shall compile and maintain a current eonsolidated list of all debarred 
contraetors. 

(b) The department sha11 use the conso1idated list to ensure that every state 
ageney or munieipa1ity does not solicit bids from, negotiate with or award contraets 
to and approve or a110w subcontracts with 1isted eontraetors, exeept as otherwise 
provided in s. Ind 94.05. 

(2) RECORDS. The department shall maintain reeords relating to each debarred 
contractor. Records sha11 contain the following: 

(a) Name and address of eaeh debarred eontraetor. 

(b) Cause for each debannent and the date each cause occurred. 

(e) Any limitations on or deviations from the nonnal effeet of debannent. 

(d) Effeetive and tennination dates of the debannent. 

Ind 94.04 TREATMENT OF LISTED CONTRACTORS. (1) EFFECT. No state agency or 
municipality may knowingly solieit bids from, negotiate with or award contraets to, 
and approve or allow subcontraets with a debarred eontraetor, except as otherwise 
provided in s. Ind 94.05. 

(2) REVIEW. Prior to any of the procurement actions enumerated in sub. (1), 
with respeet to a particular bidder, offeror or proposed subcontractor, every state 
agency or municipality shall review the consolidated list. If a bidder, offeror or 
proposed subcontraetor is listed, it may not be awarded a eontract or a110wed to 
participate as a subcontractor, except as otherwise provided in s. Ind 94.05. 
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(3) INADVERTENTLY AWARDED CONTRACTS OR SUBCONTRACTS. 
learns that a debarred contractor is employed on a project, 
state agency or municipality to terminate the employment of 
as otherwise provided in s. Ind 94.05. 

(a) If the department 
it shall require the 
the contractor, except 

(b) Contract termination decisions shall be made only after review by and in 
consultation with the state agency or municipality purchasing personnel, department 
legal counsel and designated representative, and affected contractors to assure the 
propriety of the proposed contract termination. 

Ind 94.05 DEBARMENT. (1) GENERAL. (a) The department may, in the public 
interest, debar a contractor for any of the causes contained in sub. (2), using the 
procedures in sub. (3). The existence of a cause for debarment, as specified in 
sub. (2), shall not always require that a contractor be debarred. The seriousness 
of a contractor's ac ts or omissions, past compliance history, attitude and any other 
mitigating factors shall be considered in making any debarment decision. 

(b) Debarment of a contractor constitutes a debarment of all divisions or 
other organizational elements of the contractor that are engaged in construction 
business activities, unless the debarment is explicitly limited to specific 
divisions or organizational elements. The department shall determine whether a 
debarment shall apply to a contractor affiliated with a debarred contractor. A 
corporation is an affiliate of another corporation if substantially the same group 
of persons owns and manages the two corporations. 

(e) A contraetor may not be debarred from performing work on a project that is 
being bid or negotiated if a written or oral offer to perform work for another 
contractor was received or accepted before the name of the contractor making the 
offer initially appeared on the eonsolidated list. 

(d) A contractor may not be debarred from completing any work on a project if 
the contract for the work was awarded to the contractor prior to the date that the 
name of the contractor initially appeared on the consolidated list. 

(2) CAUSES FOR DEBARMENT. The department may debar a contractor for any one 
or more of the following causes: 

(a) A conviction or civil judgment of a Wisconsin court, a finding of any 
Wisconsin state agency or municipality, a finding of the department or an admission 
of: 

1. Failing to pay an employe the proper prevailing wage rate determined for a 
public works project. 

2. Failing to pay an ~nploye at least 1.5 times the proper hourly basic rate 
of pay for all hours worked in excess of the prevailing hours of labor determined 
for a public works project. 

3. Inducing any employe to give up, waive or return any part of the proper 
prevailing wage rate determined for a public works project. 

4. Falsifying, deliberately destroying or failing to keep adequate payroll 
records on a public works project when such conduct is related to a violation of 
subd. 1, 2 or 3. 
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(3) PROCEDURES FOR DEBARMENT. (a) Referra1. Department emp10yes and all 
other persons having information appropriate for department consideration under this 
section sha11 prompt1y report that information to the secretary or designated 
representative. 

(b) Decision-making process. 1. The debarment decision-making process sha11 
be as informa1 as practica1, consistent with fundamenta1 fairness princip1es. The 
process sha11 permit contractors to request a hearing before the department. If a 
request for a hearing is received by the department, then a hearing sha11 be 
afforded to the requesting party. 

2. The hearing sha11 be conducted by a designated representative and sha11: 

a. Permit the contractor to appear with counse1, to submit documents, to 
present witnesses and to confront and cross-examine any witness the department 
presentsj and 

b. Ensure that an accurate written summa ry or tape reeording of the hearing is 
prepared or taken and made avai1ab1e to the eontraetor, if requested. 

(4) NOTICE OF PROPOSAL TO DEBAR. The department sha11 initiate a debarment 
proeeeding by notifying the involved contractor by certified mail to its last known 
address. Themail notice shal1 state: 

(a) The department is considering a debarment; 

(b) The eauses for the proposed debarment in terms sufficient to inform the 
contractor of the conduct or transaction upon whieh debar~ment is proposed; 

(e) The eontraetor may submit, within 20 ea1endar days from the date of 
receipt of the department' s mai1ed notice, a written response or argument in 
opposition to the proposed debarmentj 

(d) The department's proeedures governing debarment deeision-making as 
speeified in sub. (5)j and 

(e) The potentia1 effeet of the proposed debarment as provided under s. 
Ind 94.04. 

(f) The contractor may request a hearing before the department within the 
period provided for in par. (e). 

(5) DEPARTMENT'S DEBARMENT DECISION. (a) The designated representative sha11 
issue a proposed finding of faet and order within 60 ea1endar days after the 
department reeeived the last written response providing information or argument s in 
opposition to the proposed debarment as provided for in sub. (4)(e) or within 60 
ca1endar days after a hearing has been he1d as provided for in sub. (4)(f). Any 
party to the action may request a copy of the proposed finding of faet and order and 
appea1 it within 20 ea1endar days froIu the date of issuanee by requesting, in 
writing, an opportunity to present ora1 or written arguments to the designated 
representative. 



(b) If a timely appeal is filed, the designated representative shall hold a 
hearing Dr review the written arguments on why the proposed order should be modified 
Dr reversed. The designated representative shall issue a finding of faet and final 
order within 30 ealendar days of the reeeipt of the last argument filed. 

(e) If a timely appeal is not filed, the designated representative shall issue 
a finding of faet and final order within 20 ealendar days after the appeal period 
expires. 

(6) NOTICE OF DEPARTKENT DECISION. (a) If a debarment is imposed, the 
department shall promptly notify the eontractor by certified mail to its last known 
address, of the following: 

1. Referenee to the notice of proposed debarment that initiated the action 
under sub. (4); 

2. Reasons for debarment; and 

3. Period of debarment, speeifying the effective and termination dates. 

(b) If debannent is not imposed, the department shall give prompt notice of 
that faet to the contraetor by certified mail to its last known address. 

(7) PERIOD OF DEBARKENT. (a) Debarment shall be for a period eommensurate 
with the seriousness of the eause or causes for debarment. Debarment shall not 
exeeed 3 years. Debarment begins on the date the department issues its notice of 
debarment, or on the date of final disposition by a eourt of eompetent jurisdietion, 
whiehever is later. 

(b) The department may terminate a debarment, or may reduee the period or 
extent of a debarment, upon the eontractor's request, for reasons considered 
appropriate by the department, such as: 

1. Newly diseovered relevant evidenee; 

2. Reversal of the eonvietion or judgment upon whieh the debarment was based; 

3. A bona fide ehange in ownership or management of the contraetor; or 

4. Elimination of the eause or causes for whieh the debarment was imposed. 

(e) A eontraetor may not request the department to terminate or reduee the 
period or extent of a debarment until full restitution of any unpaid wages has been 
made to all employes. 

Ind 94.06 NOTIFICATION TO STATE AGENCIES AND MUNICIPALITIES. (1) The 
department sha11 notify all state agencies and municipalities of the names of all 
debarred contraetors by providing them with a copy of the most eurrent eonsolidated 
list avai1able at the same time that the department issues a prevailing wage rate 
deterrnination to them. 

(2) Kunicipalities exempted from applying to the department for prevailing 
wage rate deterrninations, pursuant to S. 66.293(3)(d), Stats., and all state 
ageneies shall be sent a eopy of the most current eonsolidated list, by first-elass 
mail, at 1east quarterly. 
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Ind 94.07 DISTRIBUTION OF CONSOLIDATED LIST TO THE GENERAL PUBLIC. To ensure 
that the general public is kept fully informed of the names of the debarred 
contractors, the department shall supplement the notification requirements provided 
under s. Ind 94.06 by distributing a copy of the current consolidated list, using a 
variety of methods including, but not limited to, the use of the state newspaper, 
press releases and the periodicals of associations that have members who are 
affected by, or are interested in, the information on the list. 

Ind 94.08 DISCLOSURE OF OWNERSHIP. (1) On the date a contractor submits a 
bid to or completes negotiations with a state agency or municipality, the contractor 
shall disclose the name of any other eonstruction business whieh the contractor, or 
a shareholder, offieer or partner of the eontraetor, owns or has owned within the 
preceding 3 years if: 

(a) The contractor, or a shareholder, offieer or partner of the contractor, 
owns at least a 25% interest in the other construction business on the date the 
contractor submits a bid or completes negotiations; and 

(b) The department has determined that the other construction business failed 
to pay the prevailing wage rate or at least 1.5 times the hourly basic rate of pay 
for hours worked in excess of the prevailing hours of labor to any employe at any 
time within the preceding 3 years. 

Note: "Diselosure of Ownership", form DILHR-ERD-7777, may be obtained at no 
charge from the Department of Industry, Labor and Human Relations, Equal Rights 
Division, P. O. Box 8928, Madison, WI 53708. 

SECTION 2. Effective Date. 

These rules shall take effeet on July 1, 1987, or upon publication in 
accordance with s. 227.22, Stats., whichever date occurs later.. 
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State of Wisconsm \ Department of Industry. Labor and Human Relations 

July 15, 1987 

.Ä Poulson 
Assistant Revisor of Statutes 
Suite 904 
30 West Mifflin street 
Madison, Wisconsin 53703 

RECEIVED 

JUL 1 5 1987 

Revisor of Statutes 
Bureau 

Douglas LaFollette 
Secretary of state 
Room 271, GEF-1 
201 East Washington 
Madison, Wisconsin 

Dear Messrs. Poulson and LaFollette: 

TRANSMITTAL OF RULE ADOPTION 

CLEARINGHOUSE RULE NO. 86-211 

RULE NO. Ind 94 

Avenue 
53702 

RELATING TO Debarment of Public Works Contractors 

Office of the Secretarv 
201 E. Washington Avenue 
P.O. Box 7946 
Madison, Wisconsin 53707 
Telephone 608/266·7552 

Pursuant to section 227.20, Stats., agencies are required to file a certified 
copy of every rule adopted by the agency with the offiees of the Secretary of 
State and the Revisor of Statutes. 

At this time, the following material is being submitted to you: 

1. Order of Adoption. 
2. Rules Certificate Form. 
3. Rules in Final Draft Form. 

Pursuant to section 227.114, Stats., a summary of the final regulatory 
flexibility analysis is also included. 

Respectfully submitted, 

~I.~ 
John T. Coughlin 
Secretary 

ADM-7239(R.01/87) 


