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HSS 103.01 Introduction. (1) PERSONS ELIGIBLE. (a) Eligibility for
medical assistance (MA) shall be determined pursuant toss. 49.46 (1)
and 49.47 (4), Stats., and this chapter, except that MA shall be provided
without eligibility determination to persons receiving AFDC or SSL
(b) Presumptive eligibility for pregnant women shall be determined
under s. 49.465, Stats., and this chapter.
(2) SINGULAR ENROLLMENT. No person may be certified eligible in
more than one MA case.
History: Cr. Register, February, 1986, No. 362, eff. 3-1-86; renim.
(b), Register, February, 1988, No. 386, eff. 3-1-88.

(1)

to be (1) (a) and er.

(1)

HSS 103.02 Divestment. (1) PURPOSE. This section implements s. '
49.45 (17), Stats., which makes an applicant for or recipient of MA ineligible when the applicant or recipient disposes of a resource at less than c ·
fair market value within 2 years before or at any time after his or her '
most recent application for MA or any review of eligibility for MA. Section 49.45 (17) (d), Stats., is specifically concerned with an applicant for
or recipient of MA who resides as an inpatient in a skilled nursing facility
(SNF), intermediate care facility (ICF) or inpatient psychiatric facility
and who has disposed of homestead property at any time during or after
the 2-year period prior to the date of the most recent application or any
review of eligibility.
(2) DIVESTMENT OF NON-HOMESTEAD PROPERTY. (a) Amount of divestment. For any person who disposed of a resource, except a homestead or
other exempt resource, at less than fair market value within 2 years
before or at any time after his or her most recent application for MA, or
any review of eligibility, the agency shall determine the amount of the
divestment in the following manner:

1. If the compensation received is less than net market value, the difference between the compensation received and the net market value is
the divested amount and shall be considered an asset.
2. If the divested amount plus other nonexempt assets are equal to or
less than the appropriate assets limit, the divestment shall not be considered a bar to eligibility.
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3. If the divested amount plus the other nonexempt assets are greater
than the appropriate assets limit, the excess over this limit shall be the
amount of divestment to be expended for maintenance needs and medical care.
(b) Divestment as a barrier to eligibility. 1. Divestment by any person
within 2 years before or at any time after his or her most recent application for MA or any review of eligibility shall, unless shown to the contrary, be presumed to have been made in contemplation of receiving MA.
Divestment bars eligibility for MA except as provided in subds. 2 and 3
and par. (c).
2. To rebut the presumption that divestment was made in contemplation of seeking aid, the applicant shall furnish convincing evidence to
establish that the transaction was exclusively for some other purpose.
For example, the applicant may rebut the presumption that the divestment was done in contemplation of receiving aid by showing by convincing evidence that at the time of divesting the applicant had provided for
future maintenance needs and medical care.
3. Divestment shall only be considered a barrier to eligibility when the
net market value of all the resources disposed of exceeds the medically
needy asset levels ins. 49.47 (4) (b) 3, Stats.
4. Division of resources as part of a divorce or separation action, the
loss of a resource due to foreclosure or the repossession of a resource due
to failure to meet payments is not divestment.
(c) Removing divestment as a barrier to eligibility. 1. Divestment is no
longer a barrier to MA eligibility for persons who are determined to have
divested non-homestead property:
a. If the divested amount is $12,000 or less, when the sum of the divestment has been expended for maintenance needs and medical care of the
applicant or recipient or when 2 years have elapsed since the date of divestment, whichever occurs first; or,
b. If the divested amount exceeds $12,000, when the entire sum of the
divestment has been expended for maintenance needs and medical care
of the applicant or recipient.
2. The amount expended for maintenance needs and medical care of
the applicant or recipient shall be calculated monthly, as follows:

a. For a non-institutionalized person, the expended amount is the medical care expenses for the person plus the appropriate medically needy
income limit for either AFDC or SSI, depending upon which program the
person would be eligible for under MA, were it not for the divestment;
and
b. For a person institutionalized in a SNF, ICF or inpatient psychiatric facility, the expended amount is the total cost of the institutional
care.
(3) DIVESTMENT OF HOMESTEAD PROPERTY. (a) Applicability. Divestment by any person of his or her homestead property is a barrier to eligibility only if he or she is a resident of an SNF, I CF or inpatient psychiatric facility.
Register, February, 1988, No. 386
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(b) Amount of divestment. A person who is a resident of an SNF, ICF or
inpatient psychiatric facility who disposed of his or her homestead for
less than fair market value on or after July 2, 1983, but within 2 years
before or at any time after his or her most recent application for MA or
any review of his or her eligibility for MA, shall have the amount of divestment determined in the same manner as in sub. (2) (a).
(c) Divestment as a barrier to eligibility. 1. Divestment of a homestead
by any person residing as an inpatient in an SNF, ICF or inpatient psychiatric facility within 2 years prior to the date of his or her most recent
application for MA or any review of his or her eligibility for MA, shall,
unless shown to the contrary, be presumed to have been made in contemplation of receiving MA. Divestment bars eligibility for MA except as
provided in subds. 2 and 3 and par. (d).
2. To rebut the presumption that divestment was made in contemplation of receiving aid, the applicant shall furnish convincing evidence to
establish that the transaction was exclusively for some other purpose.
For example, the applicant may rebut the presumption that the divestment was done in contemplation of receiving aid by showing by convincing evidence that, at the time of divesting, the applicant had provided
for his or her future maintenance needs and medical care.
3. Divestment shall only be considered a barrier to eligibility when the
net market value of all the resources disposed of exceeds the medically
needy asset levels in s: 49.4 7 (4) (b )3, Stats.
4. Divestment does not occur in cases of division of resources as part of
a divorce or separation action, the loss of a resource due to foreclosure or
the repossession of a resource due to failure to meet payments.
(d) Removing divestment as a barrier to eligibility. 1. Divestment of a
homestead is no longer a barrier to eligibility for institutionalized persons:
a. If the amount of divestment to be expended for maintenance needs
and medical care is less than the average MA expenditures for 24 months
of care in an SNF, when the entire amount of the divestment is expended
for this care, or 2 years has elapsed since the date of the divestment,
whichever occurs first; or
b. If the amount of divestment to be expended for maintenance needs
and medical care is greater than the average MA expenditure for 24
months of care in an SNF, when the entire amount of the divestment has
been expended.
2. Expended amounts shall be determined, as long as the person is institutionalized, by using the average monthly MA expenditure, statewide, for care provided in an SNF.
3. An individual who is an inpatient in aSNF, I CF or inpatient psychiatric facility who has been determined to have divested a homestead,
may be found eligible if:
a. It is shown to the satisfaction of the department that the individual
can reasonably be expected to be discharged from the medical institution
and return to that homestead;
b. The title to the homestead was transferred to the individual's
spouse or child who is under age 21 or is blind or totally and permanently
Register, February, 1988, No. 386
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disabled according to a determination made by the department's bureau
of social security disability insurance;
c. It is shown to the satisfaction of the department that the individual
intended to dispose of the homestead either at fair market value or for
other valuable consideration; or
d. It is determined by the department that the denial of eligibility
would work undue hardship on the individual.
History: Cr. Register, February, 1986, No. 362, eff. 3-1-86.

HSS 103.03 Non-financial conditions for eligibility. In order to be eligible
for MA, a person shall meet both non-financial conditions for eligibility
in this section and financial conditions for eligibility under s. HSS 103.04.
The non-financial conditions for eligibility are:
(1) AFDC-RELATEDNESS OR SSl-RELATEDNESS. (a) Requirement. To be
non-financially eligible for MA, applicants shall be AFDC-related or
SS I-related.

(b) AFDC-related persons. In this subsection, "AFDC-related" means
a person who meets one of the following conditions:

1. The person is pregnant and meets the conditions specified ins. 49.46
(1) (a)lm, 49.465 or 49.47 (4) (a)2, Stats.;
2. The person is a dependent child as defined ins. 49.19 (1) (a), Stats.;
3. The person is a caretaker relative as defined ins. 49'.9 (4) (d) and
(dm) (intro.), Stats.; or
4. The person is a foster child under 19 years of age living in a foster
home licensed under s. 48.62, Stats., or is a child in a subsidized adoption
placement under s. 48.975, Stats.
(c) SSI-related persons. In this subsection, "SSI-related person"
means a person who meets one of the following conditions:

1. The person is age 65 or over; or
2. The person is blind or disabled.
d. Verification of blindness or disability. Except as provided under par.
(e), the blindness or disability claimed under par. (c)2 shall be verified in
one of the following ways:

1. By presentation of a current old age and survivors disability insurance (OASDI) disability award notice;
2. By presentation of a current medicare card indicating blindness or
disability; or
3. By receipt of a disability determination made by the department's
bureau of social security disability insurance, along with current medical
reports.
(e) Presumption of disability in an emergency. 1. Under emergency circumstances, a person may be presumed disabled for purposes of demonstrating SSI-relatedness and be eligible for MA without the verification
required under par. (d).
Register, February, 1988, No. 386
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a source active in the market for land contracts in Wisconsin proving
that his or her interest in the land contract cannot be sold.
History: Cr. Register, February, 1986, No. 362, elf. 3-1-86; am. (1) (d), r. and recr. (1) (e),
Register, January, 1987, No. 373, elf. 2-1-87; am. (6), er. (14), Register, July, 1989, No. 403,
elf. 8-1-89.

HSS 103.07 Income. (1) SPECIAL SITUA'l'IONS OF INSTITUTIONALIZED
PERSONS. (a) Support received by institutionalized persons. 1. Any financial
support or contribution received by an institutionalized person shall be
considered available when determining the eligibility of that person for
MA.

2. The income and assets of the parents of children under age 18 who
reside in institutions shall be evaluated by the department to determine
whether, pursuant to s. 46.10 (14), Stats., collections may be made from
one or both parents. If the child is residing in an institution not specified
in s. 46.10 (14), Stats., but the institution is approved to receive MA
payments, the parental liability shall be the same as that provided in s.
46.10 (14), Stats., and collected in the same manner.
3. The agency shall decide if the spouse of an institutionalized applicant or recipient should be referred for support action under s. 52.01,
Stats. When deciding whether to refer for support action, the agency
shall consider the spouse's basic essential needs and present and future
expenses. In no case may support from the spouse of an institutionalized
applicant or recipient be pursued when the spouse's assets, not counting
homestead property and a motor vehicle, are less than $1,500 and when
the spouse's income is less than monthly need as specified in par. (b) 1.
and 2.
(b) Allocation of institutionalized person's income to dependents outside
the institution. No allocation may be made from an institutionalized applicant's or recipient's income to a spouse who is eligible for SSI but who
refuses to obtain SSL No allocation may be made to a spouse or to minor
children under the spouse's care if the spouse or any of the children are
receiving AFDC or SSL Otherwise, allocations shall be made as follows:
1. If the spouse is caring for a minor child for whom either the institutionalized person or the spouse is legally responsible, the AFDC assistance standard plus expenses that would be allowed under s. HSS 103.04
(3) shall be used to determine the need of the spouse and children. If their
total net income is less than their need, income of the institutionalized
person shall be allocated in an amount sufficient to bring the spouse's and
children's income up to their monthly need. In this subdivision, "total
net income" means income equal to unearned income plus net earned
income, and "net earned income" means income equal to gross earned
income minus work-related expenses according to requirements of
AFDC. Income disregards of the AFDC program under 45 CFR 233.20
(a) shall be used as appropriate in computing income.

2. If the spouse is not caring for a minor child, the SSI payment level
for one person living in that person's own household shall be used to determine the spouse's monthly need. The spouse's earned income shall be
netted by subtracting the work-related expenses according to sub. (3)
and $20 from earned or unearned income or both. If the spouse's net income is less than the spouse's monthly need, income of the institutionalized person may be allocated in an amount sufficient to bring the spouse's
income up to monthly need. Income disregards of the SSI program under
Register, July, 1989, No. 403
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20 CFR 416.1112 and 416.1124 shall be used as appropriate in computing
income.
3. The following amounts shall be excluded when computing the income of the spouse and children under subd. 1 or the spouse alone under
subd. 2:
a. All earnings of a child less than 14 years old, or less than 18 years old
when the child is a full-time student;
b. All earnings of a child less than 18 years old who attends school parttime and is employed fewer than 30 hours a week;
c. Any portion of any grant, scholarship or fellowship used to pay the
costs of tuition, fees, books and transportation to and from classes;
d. Amounts received for foster care or subsidized adoption;
e. The bonus value of food stamps and the value of foods donated by
the federal department of agriculture;

f. Home produce grown for personal consumption; and
g. Income actually set aside for the post-high school education of a
child who is a junior or senior in high school.
( c)

When both spouses are institutionalized and there is an application for

MA. When both spouses are institutionalized, the following shall apply:

1. If one spouse applies for MA, the total income of both spouses may
be combined to ascertain if their combined income is less than total need,
provided that the spouse not applying has income exceeding that
spouse's needs and is willing to make that income available;
2. If the combined income of both spouses is less than total need, separate determinations shall be made to see if either spouse has excess income. Any excess may be allocated to the other spouse. Either one or
both of the spouses may be eligible depending on income allocation; and
3. If the combined income of both spouses exceeds total need, separate
determinations shall be made. Only the actual amount of income made
available from one spouse to the other may be used in determining the
eligibility of the other spouse. If the spouse refuses to make a reasonable
amount available, the agency shall review the case under par. (a) 3. to
determine if legal action for support should be taken pursuant to s. 52.0l,
Stats.
(d) Computing income available towards cost of care. Institutionalized
recipients of MA shall apply their available income toward the cost of
their care. In this paragraph, "available income" means any remaining
income after the following reductions are made:

1. Unearned income, including support actually received, up to the
personal needs allowance allowed;
2. If employed, the first $65 and one-half of the remainder of gross
earnings;
3. The cost of health insurance;
4. Necessary medical or remedial care recognized under state law but
not covered by MA;
Register, July, 1989, No. 403

