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ORDER OF THE DEPARTMENT OF REVENUE
REPEALING AND RECREATING RULES
The Wisconsin Department of Revenue adopts an order to repeal and
recreate Tax 2.39 relating to the apportionment method of determining
Wisconsin net income for franchise and income tax purposes.
Analysis by the Wisconsi" Department of Revenue
Statutory authority:

s. 71.80(1 )(c), Stats.

Statutes interpreted: ss. 71.04(4), (5), (6),(7), (9), (10) and (11)
and 71.25(5), (6), (7), (8), (9), (11) and (12), Stats.
SECTION 1: Tax 2.39 is repea1ed and recreated for the following reasons:
a. Statutory references are changed as aresul t of the renumbering of
Chapter 71 by 1987 Wisconsin Act 312.
b. Portions of the rule are renumbered and rearranged to provide a c1ear
and consistent presentation of the material. Examp1es are added.
c. The entire ru1e has been revised to remove obso1ete verbiage and
update wording and style according to standards of the Legislative Couneil
Rules Clearinghouse.
d.

The following additiona1 revisions are made:

1. In sub. (1) it is noted that resident individua1s, estates and trusts
do not apportion, as residents are taxed on all income (loss) under
s. 71.04(1), Stats.
2.

Definitions of terms used throughout the ru1e are given in sub. (2).

3. For purposes of computing the property factor of the apportionment
formula:
(a) The computation of the va1ue of mobile or movable property
attributab1e to Wisconsin is revised in subsection (4)(a) to inc1udethe time
the property is serviced and stored in Wisconsin in addition to the time it is
actua11y in use in this state in the performance of its primary function.
(b) The description of "owned" property is c1arified in subsection
(4)(b) to conform to longstanding practice to inc1ude any adjustments to net
income \11hich affect property values, such as capitalizations of repairs and
adjustments of inventory, reduction in the va1ue of depletable property by the
amount of cost depletion al10wed as a deduction and the original cost of
po11ution abatement equipment which has been written off as an expense but
which is sti11 in use.
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(e) The value of rental property is elarified in subseetion (4)(e) to
conform to longstanding practice to not inelude royalty payments for
extraction of natural resourees.
4. The payroll factor provisions of the rule in subsection (5) are
expanded to cite examples of various portions of the Statutes which deal with
the situs of compensation payments.
5. The sales faetor provisions of the rule in subseetion '(6) are
expanded to el arify the si tus of sal es of tangibl e personal property and
serviees, including IIthrowback ll sales, and to revise the rule with respeet to
sales to the federal government to refleet the ehanges to s. 71.25(9){b),
Stats., by 1989 Wiseonsin Act 31.
6. Subseetion (7) is added to provide for the treatment of partnerships
and joint venture interests of eorporations.
SECTION 1.

Tax 2.39 is repealed and reereated to read:

Tax 2.39 APPORTIONMENT METHOD.
and (11) and 71.25(5), (6),
(l)

GENERAL.

(7),

(ss. 71.04(4), (5), (6), (7), (9), (10)

(8), (9), (11) and (12), Stats.)

Except as provided in sub. (3){a), any person, except

resident individuals, resident estates and resident trusts, engaged in
business both \'1ithin and without Wisconsin shall report by the statutory
apportionment method when the personls business in Wiseonsin is an integra1
part of a unitary business unless the department, in writing, a110ws reporting
on a different basis.
NOTE:

Refer to ss. 71.04(4) and 71 .25(6), Stats.

(2) DEFINITIONS.

In this section:

(al IIApportionab1e income ll has the

meaning in s. 71.25(5){a), Stats.
(b)

IIEngaged in business within and without Wisconsinll means having

business activity which is suffieient to create nexus in Wiseonsin and at
1east one other state or foreign country.
(e)

IIGross recei pts II means gross sa1 es 1ess returns and all owanees, pl us

service charges, freight, carrying charges or time-price differential charges
ineidental to the sales.

Federa1 and state exeise taxes, including sa1es and

use taxes, sha11 be inc1uded as part of the receipts if the taxes are passed
on to the purchaser or included as part of the se11ing price of the product.
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(d) "Nexus" means that a taxpayer's business activity in a state or
foreign country is of such a degree that the state or foreign country has
jurisdiction to impose an income tax or franchise tax measured by net income
on the taxpayer.

Nexus may exist even if a state or foreign country does not

impose a tax on the taxpayer.

Conversely, voluntary filing and paying income

or franchise taxes when not required to do so, or paying a fee for
qualification, organization or for the privilege of doing business in that
state or foreign country does not, in itself, create nexus.
NOTE: Refer to s. Tax 2.82 for a description of factors which are
recogn;zed in determining whether nexus exists.
Exampl es: 1) State A imposes a corporati on franchi se tax measured by
net income for the privilege of doing business in that state. Corporation X
files a return and pays the $50 minimum tax, although it carries on no
activities in State A. Corporation X does not have "nexus" in State A under
these circumstances.
.
2) State B requires all nonresident corporations which qualify or
register to do business in State B to pay to the Secretary of State an annual
license fee or tax for the privilege of doing business in the state regardless
of whether the privilege is in fact exercised. The amount paid is determined
according to the total authorized capital stock of the corporation; the rates
are progressively higher by bracketed amounts. The statute sets a minimum fee
of $50 and a maximum fee of $500. Fail ure to pay the tax bars a corporation
from utilizing the state courts for enforcement of its rights. State B also
imposes a corporation income tax. Nonresident Corporation Y is qualified to
do business in State B and pays the required fee to the Secretary of State but
does not carry on any activities in State B other than utilizing its courts.
Corporation Y does not have "nexus" in State B under these circumstances.
3) State C requires all nonresident corporations qualified or registered
to do business in State C to pay to the Secretary of State an annual permit
fee or tax for doing business in the state. The base of the fee or tax ;s the
sum of (l) outstanding capital stock, and (2) surplus and undivided profits.
The fee or tax base attributable to State C is determined by a three-factor
apportionment formula. Nonresident Corporation Z, which operates a plant in
State C, pays the required fee or tax to the Secretary of State.
Corporati on Z by virtue of i ts operati on of a pl ant in State C has "nexus i n
'
State C.
II

4) State D imposes a corporation franchise tax measured by net income
for the privilege of doing business in that state. Corporation Wfiles a
return based upon its business activities in the state but the amount of
computed liability is less than the minimum tax. Corporation Wpays the
minimum tax. Corporation Whas "nexus" in State D under these circumstances.

- 45) Corporation U is actively engagedin rnanufacturing farm equiprnent in
State E. State E irnposes a net incorne tax but exernpts corporations engaged in
rnanufacturing fann equiprnent. Corporation U has IInexusll in State E under
these circurnstances.
6) Corporation V has a sales office and warehouse located in State F.
State F doesn't irnpose a corporation franchise or incorne tax. Corporation V
has IInexusll in State F.
(e) IINonapportionable incorne ll has the rneaning in s. 71.25(5){b), Stats.
(f)

IIState ll means any state of the United States, the Di strict of

Colurnbia, the Cornrnonwealth of Puerto Rico, and any territory or possession of
the United States. A foreign country is not astate.
(3) APPORTIONMENT FRACTION.

(al For the reporting of incomefor the

purposes of franchise or incorne taxation, all businesses except financial
organizations and public utilities as defined in s. 71.04(8) and 71.25(10),
Stats., shall use an apportionment fraction composed of a sales factor
representing 50% of the fraction, a property factor representing 25% of the
fraction and a payroll factor representing 25% of the fraction.

Property,

payroll or sales related to the production of nonapportionable income
described in s. 71 .04(1) and (4) or 71.25(5){b), Stats., may not be included
in either the numerator or the denominator of any of the apportionment
faetors.

If one of these factors is omitted pursuant to s. 71.04(10) or

71.25{l1), Stats., the percentages of the fraction represented by the
remaining factors shall be adjusted as follows:
1.

If either the property factor or payroll faetor is omitted, the other

faetor shall represent 33 1/3% of the fraction and the sales factor shall
represent 66 2/3% of the fraetion.
2.

If the sales factor is ornitted, the property factor and the pqyroll

factor shall each represent 50% of the fraetion.
NOTE: See ss. Tax 2.46, 2.47, 2.48, 2.49, 2.50 and 2.505 for special
apportionment fractions of interstate air carriers, motor carriers, pipelines,
finance companies, public utilities and professional sports elubs.
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(b) The apportionment method may be used only if the taxpayer has nexus
in Wisconsin and at 1east one other state or foreign country and its business
within Wisconsin is an integral part of a unitary business.
NOTE:
(4)

Refer to ss. 71.04(4) and 71.25(6), Stats.
PROPERTY FACTOR.

(a)

Numerator; denominator.

The numerator of the

property factor shal1 include the average va1ue of the real and. tangible
personal property owned or rented and used by the taxpayer in Wisconsin in the
produetion of apportionab1e ineome during the tax period.

The denominator

sha11 ine1ude the average value of all of the real and tangib1e personal
property 10eated everywhere owned or rented and used by the taxpayer in the
produetion of apportionable ineome during the tax period.

Property in transit

on the date or dates for determining its average va1ue, as deseribed in par.
(f),

sha11 be considered to be at its destination, for purposes of eomputing

the property factor.

The value of mobile or movable property such as

eonstruetion equipment, trucks, airp1anes or other equipment whieh is loeated
within and without Wiseonsin during the tax period sha11 be determined for
purposes of the numerator of the faetor on the basis of the ratio of time
used, serviced and stored within Wisconsin to total time used, servieed and
stored during the tax period.

However, an autornobile assigned to a trave1ing

employe sha11 be ineluded in the numerator of the faetor if the employe's
eompensation is assigned to Vliseonsin under the payroll faetor.
NOTE:
(b)

Refer to ss. 71.04(5) and 71.25(7), Stats.
Owned property.

Property owned by the taxpayer is valued at its

origina1 cost for purposes of eomputing the property faetor.

As a general

ru1e "original eost" is deemed to be the basis of the property for federal
ineome tax purposes, prior to any adjustments, at the time of aequisition by
the taxpayer and adjusted by subsequent capital additions or improvements to
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the property and partia1 disposition of the property, by reason of sale,
exchange, abandonment or other means.

If the origina1 cost of property is

unascertainab1e, the property sha11 be inc1uded in the factor at its fair
market va1ue as of the date of acquisitionby the taxpayer.

Any subsequent

adjustments, other than depreciation or amortization, to net income which
affect property, such as capita1izations of repairs and adjustments to
inventory, sha11 a1so be inc1uded in the property factor.

The origina1 eost

of dep1etab1e property such as mines, oi1 and gas we11s and timber sha11 be
reduced by any extraetion to the extent that eost dep1etion has been a110wed.
Inventories sha11 be ine1uded in the factor in aeeordanee with the va1uation
method used for Wiseonsin income or franehise tax purposes.

Property aequired

by gift or inheritanee sha11 be ine1uded in the faetor at its basis for
federa1 ineome tax purposes.

Po11ution abatement equipment or waste treatment

faci1ities written off as an expense under s. 71.04(2b) and (2g), 1985-86 or
prior years Stats., but sti11 in use, sha11 be inc1uded at original cost.
NOTE:
(e)

Refer to ss. 71.04(5)(e) and 71.25(7)(e), Stats.
Rented property.

Property rented by the taxpayer is va1ued at 8

times the net annua1 rental determined at armls length for purposes of
eomputing the property faetor.

Net annual rental is the annual rental paid by

the taxpayer, or alloeated by the department pursuant to s. 71.10(1),71.30(2)
or 71.80(1 )(b), Stats., less any annual rental reeeived by the taxpayer from
sub-renta1s.

In exeeptional cases this definition of net annual rental may

result in a negative va1ue or e1ear1y inaccurate valuation.

In these

exeeptional instanees, any other method whieh wi11 proper1y refleet the net
annua1 renta1 value may be required by the department or may be requested by
the taxpayer; however, in no case sha11 the net annua1 rental be 1ess than an
amount whieh bears the same ratio to the tota1 annua1 renta1 paid by the
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taxpayer as the rental value of the part of the property used by the taxpayer
in the production of apportionable income bears to the total rental value of
the same rental property.
(cm) Annual rental.
1.

In this subsection, annual rental:

Is the amount paid as rental for the property for a 12-month period.

Where property is rented for less than a 12-month period, the net rent paid
for the actual period of rental shall constitute the "annual rental" for the
tax period.

Where a taxpayer has rented property for a term of 12 or more

months and the tax period for which the property factor is being computed
covers a period of less than 12 months, such as may be due to a
reorganization or change of accounting period, the net rent paid for the short
tax period shall be annualized; however, if the rental term is for less than
12 months, the rent shall be adjusted accordingly.
2.

Is the actual sum of money or other consideration payable, directly

or indirectly, by the taxpayer or for its benefit for the use of the property
and includes:
a.

Any amount payable for the use of real or tangible personal property,

or any part of the property, whether designated as a fixed sum of money or as
a percentage of sales, profits, or otherwise;
b.

Any amount payable as additional rent or in lieu of rents, such as

interest, taxes, insurance, repairs or any other items which are required to
be paid by the terms of the lease or other arrangement, but does not include
amounts paid as service charges, such as utilities or janitor services.

If a

payment includes rent and other charges unsegregated, such as rental charges
for public warehouses, the amount of rent shall be determined by making a
reasonable allocation between the rent and the other items.
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3.

Does not include incidental day-to-day expenses such as hotel or

motel accommodations, daily rental of automobiles or royalties based on
extraction of natural resources, whether represented by delivery or purchase.
For this purpose, a royalty includes an amount paid to a holder of an interest
in real property which constitutes a sharing of current or future production
of natural resources from the property, whether denominated as royalty,
advanced royalty, rental, delay rental or otherwise.
NOTE:
(d)

Refer to ss. 7l.04(5)(c) and 7l.25(7)(e), Stats.
Leasehold improvements.

Leasehold improvements shall, for the

purposes of the property faetor, be treated as property owned by the taxpayer
regardless of whether the taxpayer is entitled to remove the improvements or
the improvements revert to the lessor upon expiration of the leaseo

The

original eost of leasehold improvements shall be included in the factor.
(e) Construction in progress.

Property or equipment under construction

during the tax period, except inventoriable goods in process, shall be
exeluded from the faetor until the property is actually used by the taxpayer
in the regular course of its trade Dr business.

If the property is partially

used by the taxpayer in the regular course of its trade or business while
under construetion, the value of the property to the extent used shall be
ineluded in the property factor.
(f) Averaging property val ues.

As a general rule the Ilaverage val ue ll of

property shall be determined by averaging the value at the beginning and
ending of the tax period, but the department of revenue may require or the
taxpayer may utilize the averaging of monthly values during the tax period if
reasonably required to properly refleet the average value of the taxpayerls
property.

Averaging by monthly values shall generally be applied if

substantial fluetuations in the values of the property exist during the tax
period, or where property is acquired after the beginning of the tax period Dr
disposed of before the end of the tax period.
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NOTE:

Referto ss. 71.04{S){d) and 71 .2S(7){d), Stats.

(S) PAYROLL FACTOR.

(al Numerator; denominator.

The numerator of the

payroll factor shall include the total amount paid in Vliseonsin during the tax
period by the taxpayer for compensation in the production of apportionable
income and the denominator shall include the total compensation paid
everywhere during the tax period by the taxpayer in the production of
apportionable income.

Compensation is p.aid in Wisconsin and ineluded in the

numerator if, as provided in ss. 71.04(6){b) and 71.2S(8){b), Stats., one of
the follo\'/ing appl ies:
1. The individual

IS

service is performed entirely within VIiseonsin.

Example: Corporation Ahas a manufacturing plant loeated in Wisconsin.
The compensation of an Illinois resident who works at the Wisconsin
manufacturing plant is included in the numerator of the payroll factor since
the employels service is performed entirely in Hisconsin.
2.

The individual

IS

service is performed within and without Wisconsin,

but the service performed without Wisconsin is incidental to the individual

IS

service within Wisconsin.
Example: Corporation B has its headquarters and a manufacturing plant in
Wisconsin. Corporation B also has a manufacturing plant located in Indiana.
The manager of the Hisconsin manufacturing plant spends two weeks during the
tax year at the manufacturing plant located in Indiana training the new plant .
manager. The compensation of the Hisconsin plant manager is included in the
numerator of the payroll factor because the service performed in Indiana is
incidental to the service performed in Wisconsin.
3. A portion of the service is performed in Wiseonsin and the base of
operations of the individual is in Hisconsin.
Example: Corporation C has a sales office located in Wisconsin. A
salesperson working out of the Wisconsin office solicits sales in Wisconsin,
Minnesota and Iowa. Since a portion of the salespersonls service is performed
in Wiseonsin and the salespersonls base of operations is in VIiseonsin, the
compensation of the salesperson is included in the numerator of the payroll
factor.
4. A portion of the service is performed in Vlisconsin and, if there is
no base of operations, the place from whieh the individual
directed or controlled is in Wisconsin.

IS

service is

- 10 Examä1e: Corporation D has its regional sa1es office in Wisconsin. An
Iowa resi ent works out of her home as a sa1esperson for Corporation D and
solicits sa1es in Iowa, I11inois and Wisconsin. The sa1esperson is directed
from the regional sa1es office 10cated in Wisconsin. The compensation of the
Iowa sa1esperson isinc1uded in the numerator of the pqyro11 factor since a
portion of her service is performed in Wisconsin, she has no base of
operations and she is directed from Wisconsin.
5. A portion of the service is performed within Wisconsin and neither
the base of operations of the individua1 nor the place from which the service
is directed or contro11ed is in any state in which some part of the service is
performed, but the individua1

IS

residence is in Wisconsin.

Examp1e: Corporation E is headquartered in and has its sa1es office in
Indiana and maintains inventory in ~lisconsin. A Wisconsin resident
sa1esperson solicits sa1es in Wisconsin and Minnesota. The compensation of
the Wisconsin sa1esperson is inc1uded in the numerator of the pqyro11 factor
since a portion of the sa1esperson s service is performed in Wisconsin, the
sa1esperson is aresident of Wisconsin and the sa1esperson is directed or
, contro11ed from Indiana but performs no services in Indiana.
l

6.

The individua1 is neither aresident of nor performs services in

Wisconsin but is directed or contro11ed from an office in Wisconsin and
returns to Wisconsin periodica11y for business purposes and the state in which
the individua1 resides does not have jurisdiction to impose income or
franchise taxes on the emp10yer.
Examp1e: Corporation F has its sa1es offi ee in Wisconsin. A salesperson
resides in Nebraska and solicits sa1es in Nebraska and Kansas. Corporation F
does not have nexus in Nebraska or K~nsas. The sa1esperson returns to the
Wisconsin sa1es office for two weeks each year for meetings and training. The
compensation of the Nebraska sa1esperson is inc1uded in the numerator of the
payroll factor since he is directed from an office in \4isconsin, returns to
Wisconsin periodica11y for business purposes and Corporation F does not have'
nexus in Nebraska.
NOTE:
(b)

Refer to ss. 71.04(6)(a) and (b) and 71 .25(8)(a) and (b), Stats.
Services.

An individua1 sha11 be considered to be performing a

service in Wisconsin during the year if the individua1 performs services in
Wisconsin for at 1east 5 days during the year.

The compensation of any one

emp10ye may not be sp1it between two or more states during the year; however,
this does not app1y if the emp10ye is transferred or changes positions during
the year.

- 11 (e) Compensation. Compensation includes: 1.

Wages, salaries,

eommissions and any other form of remuneration paid to employes for personal
services including amounts contributed to a qualified cash or deferred
arrangement under s. 401(k) of the interna1 revenue eode on beha1f of employes
who have e1ected to participate in the plan.

However, matching eontributions

to the trust by an employer under s. 401 (k) of the i nterna1 revenue' code are
not ine1uded since the emp10yes do not have a right to reeeive the matching
eontributions direct1y in cash.
2.

The value of board, rent, housing, lodging and other benefits or

services furnished to employes by the taxpayer in return for personal
services, provided that these amounts constitute income to the recipient under
the federa1 internal revenue eode for the year for which the payroll factor is
computed.

In the case of emp10yes not subject to the federal internal revenue

eode, such as citizens of foreign countries employed in foreign countries, the
determination of whether the benefits or services constitute income to the
emp10yes sha11 be made as though the emp10yes are subject to the federal
interna1 revenue code.
3. Deductible management or service fees paid, or management or service
fees allocated by the department under

S.

71.10(1), 71.30(2) or 71.80(1 Hb),

Stats., to a re1ated corporation, as defined in s. 267(f)(1) of the interna1
revenue code, as consideration for the performance of personal services. As
provided in s. 7l.25(8)(d), Stats., the recipient of these fees may not
inelude the compensation paid to its employes with respect to the personal
services in either the numerator or denominator of its payroll factor and the
situs of the fees is in Wisconsin if the services fu1fi11 one of the
requirements of par. (a).

Exeept for these management or service fees,

payments made to an independent eontraetor or any other person not proper1y
classifiab1e as an emp10ye are exc1uded.

- 12 Examtle 1: Corporation A, headquartered in Illinois, owns 100% of the
stock oforporation B which is headquartered in Wisconsin. Employes of
Corporation A perform all the accounting functions for Corporation B. For
these services Corporation A charged $30,000 of office payroll as management
fees to Corporation B, which paid that amount to Corporation A. If the
. employes of Corporation A that performed the accounting services for
Corporation B were based in Illinois and spent only part of their time in
Wisconsin while performing these services, no portion of the $30,000 is
includable in the numerator of the payroll factor of Corporation B because the
services do not meet the requirements of par. (a). The entire $30,000 is
includable in the denominator of the payroll factor of Corporation B. If
Corporation A files a Wisconsin return on the apportionment basis, it may not
include in its computation of the payroll factor the $30,000 paid to its
employes for services they performed for Corporation B.
Examte 2: Corporation C, headquartered in viiseonsin, owns 100% of the
stock oforporation D which is also headquartered in Wisconsin. Employes of
Corporation C prepare all tax returns for Corporation D. For these services
Corporation C charged $20,000 of tax department payroll as management fees to
Corporation D, which paid that amount to Corporation C. All of the services
were performed in Wisconsin. The $20,000 is included in both the numerator
and denominator of the payroll factor of Corporation D. Corporation C may not
include the $20,000 in either the numerator or denominator of its payroll
factor.
NOTE:

Refer to ss. 71 .04(6){d) and 71.25(8){d), Stats.

(d) Excludable compensation.

Compensation paid to produce

nonapportionable income or losses or income exempt from taxation under ch. 71,
Stats., may not be i ncl uded i n the numerator or denomi nator of the payroll
factor.
NOTE:

Refer to ss. 71.04(6)(c) and 71.25(8)(c), Stats.

(6) SALES FACTOR.

{al Numerator; denominator.

The numerator of the

sales factor shall include the gross receipts from sales which are in
Wisconsin in the production of apportionable income; and the denominator shall
include all gross receipts from sales in the production of apportionable
income.
NOTE:

Refer to ss. 7l.04(7} and 71.25(9), Stats.

{b} Sales of tangible personal property attributable to Wisconsin.
1. Gross receipts from the sales of tangible personal property, except
sales to the federal government as described in subd. 4, are in Wisconsin if

- 13 the property is delivered or shipped to a purchaser within Wisconsin
regardless of the f.o.b. point or other conditions of the sales.

Some

situations in which property is considered to be delivered or shipped to a
purchaser wi th i n Wi scons i n a re it:
a. The property is picked up outside Wisconsin by a purchaser having a
Wisconsin business location and the purchaser returns to Wisconsin with the
property.
Example: Corporation B is a Minnesota brewer that sells beer to a
Wisconsin purchaser to be picked up at the brewerls shipping doe!< in
Minnesota. The purchaser is a beer distributor which used its own vehicle to
pick up the beer and haul it back to Wisconsin. Corporation B is subject to
the tax by the State of Wi scons i n. These dock sa 1es are ass i gned to vii scons i n
in Corporation BiS sales factorin its apportionment formula for Wisconsin tax
purposes, since the purchaserls location is in Wisconsin and the product Is
shipped to Wisconsin. Therefore, Corporation B, for Wisconsin franchise tax
purposes, will include the amount of this dock sale in both the numerator and
the denominator of the sales factor.
NOTE: In Pabst Brewing Co. v. Wisconsin Department of Revenue (Ct. App.
Dist.-YV: 1986), 130 wis. 2a 291, the taxpayer so1a beer to an I'1inois
distributor who picked it up in its mm truck at the taxpayerls \~isconsin
shipping dock and hauled it to l11inois. The Court held that the sales were
not Wisconsin sales, since the location of the purchaser, rather than the
location of the pickup of the product, contro11ed the determination of where
the sale was assigned for purposes of the sales factor. The Court noted that
if the sales were assigned to Wisconsin, the method of delivery, a condition
of the sale, would be the determinative, which is contrary to statute. These
sa1es are referred to as "dock sales," which are those sales where a purchaser
uses its owned or rented vehicles or a common carrier it has made arrangements
with to take delivery of the product at the seller-taxpayerls shipping dock.
b.

The taxpayer, at the designation of the purchaser, or the purchaser

de1ivers to or has the property shipped to a recipient other than the
purchaser within Wisconsin.
Example: Corporation M is a Wisconsin manufacturer that sel1s p1umbing
ware to an 111inois wholesaler and retailer to be picked up at the
manufacturerls shipping dock in Wisconsin. The purchaser has its corporate
headquarters in l11inois. The purchaser uses its own vehicle to pick up
plumbing ware and haul it to the job site of the purchaserls customer. The
customer is a p1umbing contractor that is working on a new motel being
constructed in Madison, Wisconsin. These dock sales are assigned to Wisconsin
in Corporation Mis sales factor in its apportionment formu1a for Wisconsin tax
purposes, since the purchaserls customerls location is in Wisconsinand the
product is shipped to Wisconsin. The de1ivery to the plumbing contractor was
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at the designation of the purchaser and that is where the product was
delivered. Therefore, Corporation M, for Wisconsin franchise tax purposes, is
required to include the amount of this dock sale in both the numerator and the
denominator of the sales factor.
c.

The shipment by either the taxpayer or the purchaser terminates in

Wisconsin, even though the property is subsequently transferred by the
purchaser to another state.
Example: Corporation B has a Wisconsin manufacturing plant which makes
engines for an Indiana based manufacturer. Title to the engines passes to the
purchaser after the engines are tested. Corporation B, at the direction of
the purchaser, ships the tested engines to a public warehouse in Wisconsin.
The warehouse stores the engines until directed to ship them by the
purchaser. These sales are included in the numerator of the sales factor for
Corporation B since the public warehouse is considered to be a business
location of the Indiana purchaser and the warehouse is located in Wisconsin.
d.

The recipient is in Hisconsin, even though the property is ordered

from outside

\~isconsin.

Example: Corporation A manufactures batteries at a location in
Wiscons1n. It sells batteries to an Illinois retailer which operates stores
nationwide. The purchaser orders the batteries from its Illinois location and
directs Corporation A to ship the batteries to its warehouse in Wisconsin.
These sales are included in the numerator of the sales factor since the
batteries were sh1pped to a Wisconsin location.
e.

The property is being shipped by a seller or purchaser from one state

to a consignee in another state and is' diverted while enroute to a purchaser
in Wisconsin, or the designee of a purchaser who is in Wisconsin.
Example: Corporation X, a manufacturer located in Superior, Wisconsin,
sells a portion of its manufactured product via a consignment arrangement with
a retailer-consignee in Chicago, 1llinois. Pursuant to an order from the
Chicago consignee for additional inventory, Corporation X ships via its own
trucks additional inventory of its product to Chicago. After entering
1llinois but before reaching Chicago, the driver receives instructions from
the consignee to deliver the entire load to a customer in Beloit, Wisconsin.
Since the property was shipped to a purchaser in Vlisconsin, the sale is
attributable to Wisconsin and the gross receipts from the sale are included in
both the numerator and denominator of Corporation X·s sales. factor.
2.

If the taxpayer does not have nexus in the state of destination, the

sale is attributed to Wisconsin if the property is shipped from an offiee,
store, warehouse, factory or other place of storage in Wisconsin.

The amount

included in the numerator of the sales factor shall be at 50% of the sales.
For purposes of this subdivision:
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a.

Sales are attributed 'to Wisconsin even though the taxpayer has a

certificate of authority in the state of destination but the business
activities in the destination state do not result in nexus based on the
standards in s. Tax 2.82.
b.

Sa 1es a re not attri buted to Hi scons i n i f the taxpayer has a wri tten

opinion from the state of destination that the taxpayer has nexus in that
state and the taxpayeris in agreement with the written opinion, even if the
business activities in the destination state are not sufficient to create
nexus under the standards of s. Tax 2.82.
c.

Sales are not attributed to Wisconsin if the taxpayer is incorporated

in the state of destination other than Wisconsin.
3.

If a taxpayer's salesperson located in an offiee in Wiscons1n makes a

sale to a purehaser in another state in which the taxpayer does 'not have nexus
and the property is not shipped or delivered from Wisconsin, the following
rul es appl y:
a.

If the taxpayer has nexus in the state from which the property is

delivered or shipped, then the sale is in that state.
b.

If the taxpayer does not have nexus in the state from which the

property is delivered or shipped, then the sale is in Wisconsin and the amount
inc1uded in the numerator of the sales factor shall be at 50% of the sale.
4.

With respeet to sa1es to the federa1 government:

a.

For the taxable years beginning on or after January 1, 1989, gross

reeeipts from the sales of tangible personal property are in Wiseonsin if the
property is shipped from an office, store, warehouse, factory or other place
of storage in Wisconsin and delivered to the federal government, includingits
agencies and instrumentalities, in Wiseonsin regardless of the f.o.b. point or
other conditions of sale.

For purposes of this section, only sa1es for whieh
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the federal government makes direet payment to the seller pursuant to the
terms of its eontraet constitute sales to the federal government.

Thus, sales

by a subeontractor to the prime eontraetor, the party to the eontract wi th the
federal government, do not constitute sales to the federal government.
b.

For taxable years beginning on or after January 1, 1989, and before

January l, 1990, gross reeeipts from the sales of tangib1e personal property
are in Wiseonsin if the property is shipped from an offiee, store, warehouse,
faetory or other place of storage in Wiseonsin and de1ivered to the federal
government, ineluding its agencies and instrumentalities, outside Wiseonsin.
The amount included in the numerator of the sales faetor shall be at 50% of
the sale.
e.

For taxable years beginning on or after January 1,1990, gross

reeeipts from the sales of tangible personal property are in Wiseonsin if the
property is shipped from an offiee, store, warehouse, faetory or other place
of storage in Wiseonsin and delivered to the federal government, ineluding its
ageneies and instrumentalities, outside Wiseonsin and the taxpayer does not
have nexus in the destination state.

The amount ineluded in the numerator of

the sa1es faetor shal1 be 50% of the sale.
~Jote:
For taxable years beginning prior to January 1, 1989, gross
reeeipts from the sa1es of tangible personal property to the federa1
government, ineluding its agencies and instrumenta1ities, are in Wiseonsin if
the property is shipped from an offiee, store, warehouse, factory or other
place of storage in Wiseonsin.

(e) Sa1es other than sales of tangible personal property attributab1e to
Wiseonsin.

1.

Sections 71 .04(7)(d) and 71 .25(9)(d), Stats., eontain

provisions for ineluding gross reeeipts from transactions other than sa1es of
tangible personal property' in the numerator of the sales faetor.
2.

Under ss. 71.04(7)(d) and 71.25(9)(d), Stats., gross reeeipts are

attributed to Wisconsin if the incarne produeing activity whieh gave rise to
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the receipts is performed wholly within Wisconsin.

If the incorne producing

activity is performed within and without Wisconsin, the receipts are
attributed to Wisconsin in accordance with subd. 5.
3.

For purposes of this paragraph, lIincorne producing activityll means the

act or acts directly engaged in by the taxpayer for the ultirnate purpose of
obtaining gains or profit. This activity does not include activities
performed on behalf of a taxpayer, such as those conducted on its behalf by an
independent contractor. Accordingly, the incorne producing activity includes
but is not lirnited to the following:
a.

The rendering of personal services by ernployes or the utilization of

tangible and intangible property by the taxpayer in performing a service.
b. The sale, rental, leasing, licensing the use of or other use of real
property.
c.

The rental, leasing, licensing the use of or other use of tangible

personal property.
d.

The sale, licensing the use of or other use of intangible personal

property such as patents, copyrights, trademarks, trade names, etc.
4. For purposes of this paragraph, IIcosts of perfonning ll means direct
costs determined in a rnanner consistent with generally accepted accounting
principles and in accordance with accepted conditions or practices in the
trade or business of the taxpayer.
5.

Receipts from sales, other than sales of tangible personal property,

are in Wisconsin if the incorne producing activity is perforrned wholly within
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\~isconsin.

If the income producing activity is performed partly within and

partly without Wisconsin, receipts shall. be assigned to Wisconsin based upon
the ratio of direct costs of performing the services in Wisconsin to the
direct costs of performing the services in all states having jurisdiction to
tax the business.

The following are special rules for determining when

receipts from certain income producing activities are in Wisconsin during the
taxable year:
a.

Gross receipts from the sale, lease, rental or other use of real

property are in Wisconsin if the real property is located in Wisconsin.
b.

Gross receipts from the rental, lease, licensing the use of or other

use ·of tangi bl e personal property shall be assi gned to Wi sconsi n i f the
property is within Wisconsin during the entire period of rental, lease,
license or other use.

If the property is within and without

~/isconsin

during

the period of rental, gross receipts attributable to Wisconsin shall be based
upon the ratio which the time the property was used in Wisconsin bears to the
total time the property was used in all states having jurisdiction to tax the
business during each year.

However, if mobile property such as automobiles

and trailers is within and without Wisconsin during the period of rental,
gross receipts shall be attributed to the situs where the property is
customarily kept or garaged or, for property that is not customarily kept at
any location, gross receipts shall be attributed to the situs where the
property first comes into the lessee's possession.
c. Gross receipts from the performance of personal services are
attributable to Wisconsin if the services are performed entirely in
Wisconsin.

If the services are performed partly within and partly without

Wisconsin, gross receipts shall be attributable to Wiseonsin based upon the
ratio whieh compensation and other direet eosts of performing the services in

- 19 Wisconsin bear to tota1 compensation and other direct costs of performing the
services in all states having jurisdiction to tax the business during the
taxab1e year.

Where services are performed in a state which does not have

jurisdiction to tax the business, gross receipts are attributed to Vlisconsin
if the compensation re1ated to performing the serviees is allocated to
Wisconsin by s. 71.04(6)(b) or 71.25(8)(b), Stats.
6.

Theprovisions of this paragraph sha11 also apply to sales, other

than sa1es of tangib1e personal property, to the federa1 government.
(7) PARTNERSHIPS AND JOINT VENTURES.

A partnership or unineorporated

joint venture is considered an extension of the partners or owners when the
partners or owners have more than a passive ownership interest in the
partnership or unineorporated joint venture.

When this is the case,

partnership or unineorporated joint venture ineome or loss sha11 retain its
character as apportionab1e or nonapportionab1e income or loss and the
partnerls.or ownerls share of property, payroll and sales used to produee
apportionable business income or loss shall be included in the partnerls or
ownerls apportionment factors.

If the ownership interest is passive, the

partnership or unineorporated joint venture interest sha1l be an investment,
with the apportionment factors being unaffeeted.

The ru1es contained in this order shall take effeet on the first day of
the month following its publication in the Wiseonsin Administrative Register
as provided in s. 227.22(2)(intro.), Wis. Stats.
Final Regulatory Flexibility Analysis
This rule order does not have a signifieant economie impaet on a
substantial number of small businesses.
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State of Wisconsin •

DEPARTMENT OF REVENUE

125 SOUTH WEBSTER STREET

•

P.O. BOX 8933

•

MADISON. WISCONSIN 53708

Tommy G. Thompson

•

608·266·6466

•

FAX 608·266·5718

Mark D. Bugher

Governor

Secretary of Revenue

April 8, 1991

Gary L. Poul son
Assistant Revisor
2nd Floor
119 Martin Luther King, Jr. Blvd.
Madison, Wiseonsin 53703
Re:

Clearinghouse Rule 90-128

Dear Mr. Poulson:
Enelosed are a eertified eopy and an extra eopy of an Order of
the Department of Revenue promulgating rules relating to Tax 2.39.
Stats.

These material s are filed with you pursuant to s. 227.20(1},

Mark D. Bugli
Seeretary of evenue
MDB:MPW:dab
CKLEG/692
Enelosure
ee:

Douglas J. LaFollette, Seeretary of State
Prentiee Hall, Inc.
Commeree Clearinghouse, Inc.

State of Wisconsin •

DEPARTMENT OF REVENUE

125 SOUTH WEBSTER STREET

•

P.O. BOX 8933

•

MADISON, WISCONSIN 5370e

•

608-266-0466

Tommy G. Thompson

FAX 608-266-5718

Mark D. Bugher

Govemor

Secretary of Revenue

April 8, 1991

Douglas LaFollette
Seeretary of State
30 West Mifflin Street, 10th Floor
Madison, Wiseonsin 53703

Dear Seeretary LaFollette:
Enelosed are a Certifieate and an Order of the Department of
Revenue adopting Clearinghouse Rule 90-128.
These material s are filed with you pursuantto s. 227.20, Stats.
d

MDB:MPW:dab
Enclosure
CKLEG/691
ee:

•

Revisor of Statutes

