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ORDER ADOPTING RULE amending s. ETF 10.71 (1) (a), repealing and recreating 
s. ETF 10.71 (1) (intra.) and creating ss. ETF 10.01 (3), 10.71 (1) ee), 
(d), and (e), and ch. ETF 11, Wiseonsin Administrative Gode, relating to 
appeals of determinations made by the department of employe trust funds to 
the employe trust funds board, deferred eompensation board, group 
insuranee board, teaehers retirement board or Wiseonsin retirement board. 

Glearinghouse Rule #GR 91-72 

Analysis Prepared by the Wisconsin Department of Employe Trust Funds 

General Summary of Rule. This rule establishes a regular system for 
handling the administrative· appeals of department of employe trust funds 
determinations to the appropriate board, depending on the subjeet matter. The 
system is intended to be as uniform as possible regardless of whether the appeal 
is to the employe trust funds board, deferred compensation board, group insuranee 
board, teaehers retirement board or Wiseonsin retirement board. The rules are 
extensive and detailed so that appellants reading a eopy of the administrative 
rule will have virtually all information on appeal proeedures and their rights. 

This rule interprets ss. 227.44 to 227.50 and 227.53, Stats., as those 
seetions now apply to the group insuranee board, teaehers retirement board and 
Wiseonsin retirement board. The rule also regulates appeals to the employe trust 
funds board in a manner eonsistent with ss. 227.44 to 227.50, and 227.53, Stats., 
although the ETF board is exempt from the hearing proeedures of ch. 227, 
aeeording to the Attorney General. See OAG 27-90, of August 20, 1990. 

The rule codifies the delegation of responsibility for hearing cases 
associated with the deferred eompensation program from the employe trust funds 
board to the deferred eompensation board. 

Under the rule, all appeal cases will be heard by a hearing examiner. As 
proposed, the boards delegate final decision' making authority to a hearing 
examiner in speeified situations and for eertain elasses of ease. In most cases, 
the hearing examiner will eontinue the present practice of preparing a proposed 
deeision for the board's consideration. Hearing examiners will, under the rule, 
dismiss cases \vhich are moot or upon stipulation of the parties or withdrmval or 
failure to appear or pursue the appeal by the appellant. The examiner ,vi11 a1so 
dismiss appeals or the parts of an appeal ,vhieh are time -barred under ss. 40.02 
(55m), 40.06 (1) (e) 1, 40.08 (10),41.04 (2) (e), 1979 Stats., or another 
statute of limitations. In addition_ the exami~er shall dismiss the appeal if 
the appellant has no substan-tial interest in the matter or ,vhen, under the 



undisputed material facts and law, the appellant is ineligible for the claimed 
right or benefit. 

Final deeision-making authority is also delegated to the hearing examiner 
for appeal cases falling into the following elasses: appeal of the simple result 
of anumeric ealeulation, with no dispute as to applieable 1m,,; reduetion of 
benefits under s. 40.65, Stats., due to reeeipt of offsetting benefits; and, 
disability annuities under s, 40.63, Stats., denied because the employer did not 
provide the necessary certifieation. In other appeals, including any appeal 
requiring an interpretation of an ambiguous statute or eontract provision, the 
final decision will be made by the board. 

The rule codifies certain limits on the boards I authority, available 
remedies and equity powers as diseussed by the Attorney General in OAG 27-90. 
In addition, other limitations on appeals eodified by this rule are: (1) the 
theory of "undue influenee" has no applieation to matters before the boards; (2) 
group health insuranee matters are appealable to the board only when the public 
employe trust fund is the insurer or the appeal involves a matter administered 
by the department or eontraet provisions required by the group insuranee board 
in its guidelines or in eontraets between that board and the insurer; (3) the 
board may not order payment of an insuranee claim as a remedy unless the public 
employe trust fund is the insurer, and (4) when a board has eontraeted with an 
insurer other than the public employe trust funds, the board may not hear an 
appeal of an issue whieh the eontraet reserves to the insurer for determination. 

Presumptions that partieipants are competent and their signatures are 
genuine are eodified and standards for rebutting the presumptions established. 
Other evidentiary provisions allow use. of depositions and requests for admissions 
prior to the hearing and adopt the so-ealled "dead man's statute" concerning the 
eompeteney of an interested witness to testify about transactions \"ith a deeeased 
person. 

A proeedure for handling requests for rehearing is established that 
attempts to reeoneile the time limit of s. 227.49 (5), Wis. Stats., for 
disposition within 30 days and the boards I quarterly meeting sehedule. The 
proeedure delegates authority to the board ehair to decide whether the rehearing 
request shall be referred to the hearing examiner to resolve or plaeed on the 
agenda of the next board meeting. 

The rule also sets fees for eopies of transeripts and defines "full 
ealendar year," a term used in s. 40.08 (10), Stats., to define the effeetive 
period subjeet to appeal in eertain cases. 

Authority for Rule. Seetions 40.03 (2) (i), and 227.11 (2), Stats. 

Final Fiseal Estimate. The Department estimates that there \"ill be no 
direet fiseal impaet from this rule upon the state and antieipates no effeet upon 
the fiseal liabilities or revenues of any eounty, city, village, to\vn, school 
distriet, voeational, teehnical and adult edueation school distriet or 'sewerage 
distriet. 
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TEXT OF RULE 

SECTION 1. Seetions ETF 10.01 (3) is ereated to read: 

ETF 10.01 (3) "Full ealendar year" as used in s. 40.08 (8) (d) and (10), 

Stats., means the time period beginning on a given date and ending on the same 

date in the next year. 

SECTION 2. ETF 10.71 (1) (intra.) is repealed and reereated to read: 

The department shall provide a party to an appeal under ch. ETF 11, Stats., or 

a party to department proceedings under s. 227.42, Stats., with a eopy of the 

transeript of any proceedings upon request and payment of a fee. The party 

shall make the request for the transeript in writing and pay a fee as follows: 

SECTION 3. ETF 10.71 (1) (a) is amended to read: 

ETF 10.71 (1) (a) A For an existing written transcript. a $3.00 flat eharge 

pius 25~ for eaeh page of the transeript for single eopies. 

SECTION 4. Seetion ETF 10.71 (1) (e), (d) and (e) are ereated to read: 

ETF 10.71 (1) (e) For produeing a written transeript from reporter's notes 

or another medium, the reasonable eosts of transeription in addition to the fees 

provided by pars. (a) and (b). 

(d) For an audio tape, $10 per eopy. 

(e) For other eleetronie reeord, the reasonable east of the medium and 

eopying. 
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SECTION 5. Chapter ETF 11 is created to read: 

CHAPTER ETF 11 

APPEALS 

ETF 11.01 PURPOSE AND seOPE. (1) The purpose of this chapter is to establish 

a regular and uniform system of procedures and rules governing the review of 

appealable department determinations by the board responsible for the subject 

matter. This chapter interprets the provisions of ss. 227.44 to 227.48,227.485, 

227.49 and 227.50, Stats., concerning the conduct of proceedings, as those 

provisions apply to the deferred compensation board, group insurance board, 

teachers retirement board and Wisconsin retirement board and establishes rules 

for appeals to the employe trust funds board and its designees. Any appeal to 

a board of a determination made by the department shall be conducted in 

accordance with this chapter. 

(2) The deferred compensation board sha1l hear the time ly appeal of a 

determination made by the department with respeet to a right or ben~fit under the 

deferred compensation plan provided by ss. 40.80 to 40.82, Stats. This authority 

is delegated from the employe trust funds board under s. 40.03 (1) (L), Stats. 

(3) The group insurance board sha11 hear the timely appeal of a 

determination made by the department affecting any right or beneiit under any 

group insurance plan provided under ch. 40, Stats. 

(4) The teachers retirement board shall hear the timely appeal of a 

determination made by the department regarding, a disability annuity for a 

teachers participant, pursuant to S. 40.63 (5) and (9) (d), Stats. 

(5) The Wisconsin retirement board sha11 hear the timely appea1 of a 

determination made by the department regarding a disability annuity for a 

participant other than a teacher, in accordance with S. 40.63 (5) and (9) (d). 
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In addition, the department sha1l make the initial determination of the amount 

of a duty disability benefit and whether to terminate or reduee a benefit under 

s. 40.65 (3) or (5), Stats., and the Wiseonsin retirement board shall hear the 

timely appeal of these determinations. 

(6) The employe trust funds board sha11 hear the timely appeal of any 

other determination made by the department. 

(7) Nothing in this seetion sha11 prevent the board responsible for 

hearing the subjeet matter of an appeal from delegating that responsibility to 

a hearing examiner. 

NOTE: See s. 40.03 (1)(j), (6) (i)\, (7)(f) and (8)(f), and 40.65 (3) and 

(5), Stats. 

ETF 11.02 DEFINITIONS. Words, phrases and terms us ed in this ehapter have the 

same meanings as set forth in s. 40.02, Stats., and s. ETF 10.01, exeept as 

defined in this ehapter or where the context elearly indieates a different 

meaning. In this ehapter: 

(1) "Administrative error" means a elerieal mistake in eopying or writing. 

The term also ineludes the unintentional omission of a number or faetor in making 

a ealeulation or a mathematieal misealeulation by a department employe or board 

staff. The term does not inelude an aetual or alleged erroneous interpretation 

of applieable law, the giving of e'rroneous adviee, or negligenee on the part of 

an employe or agent of the department or member or agent of the board. 

(2) "Administrative agent" means a person who has entered a eontraet 'I"ith 

a board or the department to provide administrative serviees to a program 

administered by that board or the department under ch. 40, Stats. The term 

ineludes the administrative agent of the group insuranee board or department \"ho 
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assists in the administration of a group insurance plan under ch. 40, Stats., for 

which the public employe trust fund is the insurer. 

(3) "Appeal" means the review of a determination made by the department 

eondueted by a board under s. 40.03 (1) (j), (6) (i), (7) (f), or (8) (f), Stats. 

(4) "Appellant" means the person, ineluding a participant, annuitant, 

beneficiary, employer, insured, insurer or deferrer who initiates an appeal to 

the Board. "Appellant" also ineludes a person appealing an adverse determination 

of partieipating employe status. 

(5) "Board" means the employe trust funds board, deferred compensation 

board, group insuranee board, teaehers retirement board or Wiseonsin retirement 

board aeeording to the context of its applieation. 

(6) "Board staff" means the department employes assigned by the seeretary 

to perform tasks in support of the board. 

(7) "Deferrer" means an employe who partieipates in the deferred 

compensation rrogram under ch. 40, Stats. 
l 

(8) "Determination made by the department" means a written finding, 

notifieation or deeision of the department, applying law or eontraet terms to 

actual facts to determine a benefit, right, obligation or interest under ch. 40, 

Stats., ineluding eontraets authorized by ch. 40, Stats., of a person who is, or 

elaims the status of, a participant, annuitant, beneficiary, employer, insured, 

insurer or deferrer. 

(9) "Insured" me ans a person covered under a group insuranee plan provided 

under ch. 40, Stats. 

(10) "Insurer" means the person bearing the finaneial risk and liability 

for payment of elaims under a group insuranee plan provided under ch. 40, Stats., 

ineluding where applieable the public employe trust fund. 
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(11) "Mail" means to send via the D.S. mails as at least first elass mail, 

and ineludes sending by express mail, speeial or overnight delivery, eertified 

or registered mail. 

(12) "Respondent" with respeet to an appeal means the department of 

emp10ye trust funds. In addition: 

(a) The employer is a respondent in the appeal of a department 

determination whieh was based on the employer's determination that a person is 

not a partieipating employe or proteetive oeeupation participant or based on the 

employer's eertifieation, or failure to eertify, under s. 40.63 (1) (e), Stats. 

(b) The insurer and administrative agent are respondents in the appeal of 

a department determination affeeting any right or benefit under any group 

insuranee plan provided under ch. 40, Stats, exeept that the department shall 

represent the interests of the public employe trust fund as insurer. 

(13) "Substantial interest" means, with respeet to an appeal under this 

ehapter, adireet and material interest in the partieular determination made by 

the department, whieh interest is speeially and adversely affeeted, either by the 

partieular determination itself or by the result sought by the appellant of that 

determination, beyond the effeet common to other similarly situated persons. The 

term does not inelude a derivative, indireet or mere nominal interest. 

ETF 11.03 PROCESS AND PROCEEDINGS. (1) LIMITATIONS ON APPEALS. In addition 

to th~ requirements under sub. (3), the following time limitations apply to 

appeals: . 

(a) An appeal seeking eorree tion of an alleged error wi th respee t to 

service eredits or eontribution, premium or benefit payments is barred unless 

eommeneed within 7 years after the date of the alleged error, exeept as some 
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other limitation is speeifieally provided by statute oi this ehapter. Where an 

alleged error has been ineorporated in department reeords and relied upon in 

subsequent administration of ch. 40 benefits, the date of the alleged error for 

the purposes of this seetion and s. 40.08 (10), Stats., is the earliest date on 

whieh the aggrieved person diseovered, or should reasonably have diseovered, the 

alleged error. 

EXAMPLE: If an alleged error involves ereditable service for a given 

year, and the amount of service eredited was first reported to the participant 

on an annual statement the following year, the date of the alleged error is the 

date of the report to the participant, not a subsequent date on whieh the alleged 

error in ereditable service is used to ealeulate retirement benefits or 

repurehase of forfeited service. 

(b) Notwithstanding par. (a), an appeal seeking eorreetion of an alleged 

error with respeet to service eredits or contribution, premium or benefit 

payments, based on a elaim of fraud, is barred uniess eommeneed within 6 years 

from the date of the discovery by the aggrieved person of the facts eonstituting 

the fraud. 

NOTE: See ss. 40.08 (10) and 893.93 (1) (b), Stats. 

(e) All other appeals are barred uniess eommenced within the appropriate 

statutory limitation period, including but not limited to those provided by 

ss. 893.43 and 893.93 (1) (a), Stats. 

(d) An appea1 barred by operation of s. 41.04 (2) (e), 1979 Stats., or 

similar predeeessor statute, is barred regardless of longer time limits set by 

s. 40.08 (10), Stats., or this seetion. 

(1m) LIMITATION ON REQUESTING DEPARTMENT DETERMINATION. An employe's 

appeal to the department under s. 40.06 (1) (e) 1., Stats., of an employer's 
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elassifieation, or denial of elassifieation, as a teaeher, proteetive oeeupation 

participant, or other elassifieation speeified by the department must be made 

within 90 days after the employer notifies the employe of the elassifieation 

action, the right to appeal and this time limit. An appeal of a proteetive 

oeeupation participant classifieation reviewed by the department of employment 

relations under s. 40.06 (1) (dm) , Stats., must be made to the department within 

90 days after the employe is notified by the department of employment relations 

of its determination, the right to appeal and this time limit. 

(2) LIMITATIONS ON BOARD REMEDIES. 

inelude the following: 

Limitations on the boardst powers 

(a) The deferred compensation board, group insurance board, teachers 

retirement board and Wisconsin retirement board have no equity pO\'1ers. The 

employe trust funds board has no equity powers, except as provided under s. 40.03 

(1) (a), Stats., to correet inequity in the computation of the amount of an 

annuity or death benefit resulting from a participant's combination of full-time 

and part-time service, a change in annual earnings period during the high years 

of earnings or the previous receipt and termination of an annuity. 

(b) A right or benefit under ch. 40., Stats., may not be granted by the 

board as the result of an appeal unless under the facts proven and the provisions 

of ch. 40, Stats., and other applicable law, the appellant is eligible for the 

right or benefit, and meets all qualifications established by statute, 

administrative rule and any applicable contract authorized by ch. 40, Stats., as 

of the commencement of the appeal. This paragraph applies regardless of any 

allegation that an employe or agent of the department or member or agent of the 

board gave erroneous or mistaken advice or \'1as negligent in the performance of 

any alleged duty to the aggrieved person. 
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(bm) There is no remedy in an appeal before a board based on a theory of 

undue influenee. Regardless of proof offered by an appellant, the board may not 

change or void any choice, designation, app1ieation or other action of a 

participant, annuitant, beneficiary, insured, or deferrer on the grounds that 

person was acting under the undue influenee of another. Nothing in this 

paragraph sha11 be construed to prevent an aggrieved party from bringing an 

action against the beneficiary of the a11eged undue inf1uenee in a eourt of 

competent j urisdiction and seeking any remedy available under the 1m.,. 

(e) In an appea1 invo1ving a right or benefit under a group insurance plan 

provided under ch. 40, Stats., the group insurance board may grant the right or 

benefit claimed, including payment of a claim at issue, only if the public 

employe trust fund is the insurer. With respeet to other insurers, the group 

insurance board may treat a continued failure of the insurer to grant a right or 

benefit awarded in the board' s final decision as a breach of the insurer' s 

contract with the board. 

(d) The group insurance board may not hear an appeal of a group hea1th 

insurance issue involving a group health plan other than the standard plan unless 

the appea1 involves a provision of the eontract between the group insurance board 

and the insurer or a provision of the board' s guidelines for comprehensive 

medical p1ans seeking group insurance board approval to participate under the 

state of Wisconsin group hea1th benefit program. Otherwise, the dispute is 

direct1y between the insured and the insurer and does not invo1ve the department 

or the boara. 

(e) When the group insurance board has contracted with an insurer other 

than the public employe trust fund, the board may not hear the appeal of a group 

insurance issue which the contraet reserves to the insurer for determination. 
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(3) DETERMINATION; TIMELY APPEAL. An appeal is not timely unIess the 

request is reeeived within 90 days of the date a written determination was mailed 

to the person aggrieved by the department determination. Arequest whieh fails 

to meet this requirement is untimely . An appeal may not be eommeneed on an 

. untimely request. The department shall notify a person making an untimely appeal 

request. 

(3m) NEW DETERMINATION; NEW TIME LIMITS. The department may internally 

review a previous determination made by the department. If the department then 

issuesa new determination that reaehes a different result from the original 

determination, or relies upon different material faets or law from those stated 

in the original determination, any person aggrieved by the new determination 

shall have 90 days from its issuanee to request an appeal. 

(4) COMMENCEMENT OF APPEAL. An appeal is eommeneed upon reeeipt of a 

request for review of the department determination provided the reques t meets the 

following requirements: 

(a) The request is in writing. No appeal may be eommeneed on an oral 

request. 

(b) The request identifies the partieular departmental determination being 

ehallenged and the faetual and legal basis for the appeal, ineluding speeifieally 

identifying the partieular material facts and legal interpretations underlying 

the departmental determination whieh the appellant believes are erroneous. Any 

question about the sufficieney of the pleading under this paragraph shall be 

resolved by the hearing examiner. 

Ce) The request for an appeal is mailed or delivered to the appropriate 

board in eare of the appeals eoordinator at the department of employe trust funds 

by the person requesting the appeal. Appeal requests reeeived which erroneously 
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name a board with respeet to a subjeet matter revimved by another board sha11 be 

redireeted to the appropriate board by board staff. 

(d) The request for an appeal is a time1y appea1. 

(e) The person requesting the appeal has a substantia1 interest in the 

determination made by the department. Any question about the appe1lant I s 

interest shall be resolved by the hearing examiner at the earliest opportunity. 

(5) CASE FILE. Upon commencement of an appeal, the department shall open 

a ease file for the hearing examiner, consisting ofcopies of the determination 

made by the department and the appeal request by the appellant, including any 

attachments and referenced documents. 

(6) CONTESTED CASE. An appeal to the board shall be treated as a elass 

3 contested case. 

(7) PARTIES. Only a person with a substantial interest in the particular 

issue to be decided, as it effects the specific participant, annuitant, 

beneficiary, employer, insured, insurer or deferrer may be an appellant or a 

party to the appeal. No person without a substantial interest may be admitted 

as a party. When an appeal is filed, the department shall notify any respondent 

or other person known to have a substantial interest direetly affeeted by an 

issue raised in the appeal, including the following persons: 

(a) The department shall be a party to each appeal of a determination made 

by the department. 

(b) In an appeal concerning a participant I s or annui tant I s death benefi ts, 

the interested parties inelude any benefieiary with adireet interest in the 

death benefits not yet paid by the department or insurer as they may be 

ealeulated or distributed as aresult of either the department determination or 

the board's final deeision on the issues raised by the appeal. 
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(e) In an appeal concerning disability benefits under s. 40.63, Stats., 

or the determination of partieipating employe or proteetive' oeeupation 

participant status, the interested parties inelude the participant, or the 

appellatlt elaiming the status of partieipating employe, and the employer. The 

department of employment relations is deemed to be the employer if the appeal 

involves a state employe elaiming the status of a proteetive oeeupation 

participant. 

NOTE: See s. 40.06 (1) (dm) , Stats. 

(d) In an appeal concerning a program in whieh an administrative agent is 

involved, the administrative agent may partieipate as a party. 

(e) In an appeal of a group health insuranee determination, the insurer 

is an interested party. 

(8) BURDEN OF PROOF. The appellant shall have the burden of proeeeding 

and the burden of proving eaeh element neeessary to establish that the appellant 

is entitled to, and has fully qualified for, the claimed right or benefit. 

(9) AGENT FOR A PARTY. Any party may appear in person or by an attorney 

or agent provided the following requirements are met: 

(a) Any person who appears as an agent for a party, other than the 

registered agent of a partieipating employer or an attorney, shall obtain and 

file with the department an original power-of-attorney signed by the party 

authorizing the agent, as attorney-in-faet, to aet in all matters involving the 

appeal with the same authority and effeet as the party personally. The person 

offieially designated by a partieipating employer as its registered agent to 

represent the employer to the Wiseonsin retirement system is deemed to have full 

authority to aet for the partieipating employer regarding the appeal. 
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(b) Any party represented by an attorney or agent, other than the 

department or the partieipating employer, shall file a written authorization in 

the form preseribed by the department for the diselosure of eonfidential personal 

information to the agent or attorney, to the same extent as is authorized to the 

party under s. 40.07, Stats., and s. ETF 10.70. The authorization shall be part 

of the appropriate participant file. 

(10) NOTleE. Notice of any hearing or pre-hearing eonferenee shall be 

mailed to eaeh party, or the party's attorney of reeord, at least 10 days prior 

to the hearing or eonferenee, respeetively. The notice shall inelude: 

(a) The time, place and nature of the hearing or eonferenee, ineluding a 

statement that the ease is elass 3 eontested ease proeeeding. 

(b) A statement of the legal authority and jurisdietion for the hearing. 

(e) A short and plain statement of the matters asserted. If speeifieity 

is not possible when notice is served, the notice may state issues involved. 

(11) PRE-HEARING CONFERENCE. The hearing examiner shall hold a 

pre -hearing eonferenee for the purpose of determining the proper parties, 

defining the issues to be resolved and identifying the material faetual and legal 

disputes between the parties. If the parties have not reaehed a stipulation on 

material facts. not in dispute, the hearing examiner shall set a deadline for the 

parties to reaeh a faetual stipulation or advise the examiner that they are 

unable to do so. The hearing examiner may set the date for the hearing at the 

pre-hearing conference. Follo\ving the pre-hearing conference, the hearing 

examiner shall prepare a memorandum to the parties summarizing the actions taken, 

amendments allowed .to the pleading, recording agreements of the parties, 

speeifying the issues to which. the hearing is limi ted and making appropriate 
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orders to the parties. This memorandum shall control the subsequent course of 

the appeal, unIess modified at the hearing to prevent manifest injustice. 

(12) WITNESS ATTENDANCE; SUBPOENA. Upon receipt of the notice of hearing, 

it is the responsibility of each party to contact any witnesses necessary for 

that party's case and to make arrangements to have them attend the hearing. The 

hearing examiner or a party's attorney of re cord may issue a subpoena to compeI 

attendanee of witness or produetion of evidenee at hearing or at a deposition 

authorized under this chapter. Where a party is represented by an agent, rather 

than an attorney at law, the party sha11 request the hearing examiner to issue 

the subpoena. Witness fees sha11 be pa id in advance as provided under s. 885.06, 

Stats., except witnesses for a state agency sha11 be paid in the manner provided 

by s. 885.07, Stats. 

(13) EXTENSION OF TIME AND POSTPaNEMENT. Requests for postponements and 

continuances shall be considered by the hearing examiner only if received within 

a reasonable time before the date of the hearing. Postponements and continuanees 

may be granted by the hearing examiner due to extraordinary cireumstances and a 

postponement, continuance or extension of time may be granted upon the mutual 

agreement of all the parties. 

ETF 11.04 HEARING EXAMINER. (1) EXAMINER TO HEAR APPEAL. A hearing examiner 

shall preside over each appea1 to the board. 

(2) QUALIFICATIONS. Board staff shall contract with a person to serve as 

a hearing examiner. The person sha11 be an attorney or administrative law judge 

know1edgeable in adminiatrative law practice and ch. 40, Stats., or similar 

statutory benefit programs, or a person deemed otherwise qualified by the board. 
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No person who directly participated in making the determination appealed from may 

be designated or serve as hearing examiner. 

(3) IMPARTIALITY. The-hearing examiner shall perform all functions in an 

impartial manner. An examiner shall disqualify himself or herself \vith respeet 

to a particular appeal if by reason of personal interest in, or knowledge of the 

determination appealed from, he or she is unable to act fairly or impartially. 

If bias of the hearing examiner is raised as an issue, the hearing examiner shall 

determine that issue as part of the appeal. The board shall appoint or eontract 

with another hearing examiner if the original hearing examiner is disqualified. 

(4) POWERS. In addition to other powers expressly granted or delegated 

to the hearing examiner by this ehapter, the hearing examiner may: 

(a) Administer oaths. 

(b) Issue, quash and enforee subpoenas. 

(e) Rule on offers of proof and reeeive relevant evidence at hearing. 

(d) Take a deposition -authorized by this ehapter. 

(e) Dispose of proeedural requests or similar matterso 

(f) Limit testimony to only those matters which are disputed. 

(g) Rule on all objeetions and motions made prior to issuance of the 

proposed decision. 

(h) Require briefs. 

(5) nUTIES. The hearing examiner shall have the follmving duties: 

(a) The hearing examiner shall eonduct the hearing, and any pre-hearing 

eonferenee. 

(b) For purposes of proceeding to a hearing, the hearing examiner shall 

determine the parties having a substantial interest in the appeal. The hearing 
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examiner shall exelude as a party any person not having a substantial interest 

in the issues raised. 

(e) When authorized by this chapter or by motion of the board, the hearing 

examiner shall prepare the final deeision in the form required by this chapter. 

(d) Exeept when authorized to make the final deeision of an appeal, the 

hearing examiner shall prepare a proposed decision for the consideration of the 

board. 

(e) A hearing examiner who receives an ex parte communication, other than 

a communication described in s. 227.50 (1) (b) through (e), Stats., shall make 

arecord of the violation, and .notify all parties. 

(6) MAILING ADDRESS. (a) The hearing examiner's mailing address, unless 

otherwise specified by the hearing examiner is: 

c/o Appeals Coordinator 
Department of Employe Trust Funds 

P.O. Box 7931 
Madison, Wisconsin 53707 

(b) A party mailing any communication or document to the hearing examiner 

shall also mail a copy to each party, including·the department. This requirement 

does not pertain to the appeals coordinator or other board staff when submitting 

documents for the hearing examiner's signature for subsequent mailing to all 

parties. 

(7) FINAL DECISION-MAKING AUTHORITY. The hearing examiner shall make the 

final decision of the board only if authority to make the final decision is 

expressly delegated to the examiner in this chapter or if final decision making 

authority in a particular appeal is granted in a motion adopted by the board. 

(8) EXAMINER'S FILE. In the course of presiding over the appeal, the 

hearing examiner shall maintain the official record of the appeal, as well as 
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filing eorrespondenee to the examiner relating direetly to the appeal but not 

part of the reeord. The hearing examiner may delegate some or all of this 

responsibility to board staff. After preparing the final or proposed deeision, 

the hearing examiner shall forward the reeord and hearing examiner' s file to the 

department. The examiner' s personal notes shall not be forwarded to the 

department and are not part of the offieial reeord. 

examiner's personal notes is at his or her diseretion. 

Disposition of the 

ETF 11.05 DISCOVERY. There is no right to take and preserve evidenee prior to 

the hearing, exeept as provided in this seetion. 

(1) No party to an appeal shall have access to individual personal 

information in the reeords of the department exeept as expressly authorized under 

s. 40.07, Stats., and this seetion. 

(2) In an appeal of the denial of an applieation for a disability annuity 

or duty disability benefits under s, 40.63 (5) or (9) (d), or 40.65 (2) (b) 3, 

Stats., the department may provide the hearing examiner, employer and participant 

with copies of any physieian certifieations under s. 40.63 (1) (d) or 40.65 (2) 

(b) 2, Stats., reeeived in eonnee~ion with the applieation. 

(3) The department'may dise10se to the board' s hearing examiner individual 

personal information it deems both relevant to the appeal and reguired to be 

diselosed for the proper administration of a benefit program under ch. 40, Stats. 

Any information diselosed by the department under this subseetion shall also be 

provided to the parties to the appeal. A person reeeiving information under this 

subseetion shal1 maintain the eonfidentiality of the information. 

(4) A party to the appeal may reguest that the hearing examiner review 

personal information in the reeords of the department in camera. If the hearing 
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examiner determines that the irifarmatian is relevant ta the appeal and diselasure 

is required to assure proper administration of a benefit program under ch. 40, 

Stats., the examiner mayorder the department to diselose the informatian as 

provided in sub. (3). 

(5) Testimony may be taken and preserved of a witness: 

(a) ,Who is beyond the reaeh of the subpoena of the ageney or hearing 

examiner; 

(b) Who is about to go out of the state, not intending to return in time 

for the hearing; 

(e) \.Jho is so siek, infirm or aged as to make it probable that the ,,,itness 

will not be able to attend the hearing; or, 

(d) Who is a member of the legislature, if any committee of the 

legislature or the house of whieh the witnesses is a member is in session, 

provided the witness waives his or her privilege. 

NOTE: See s. 227.45 (7), Stats. 

(6) A party may make arequest for admissions as provided in s. 804.11, 

Stats. 

(7) For the eonvenienee of a party or witness, but only ~y advanee written 

agreement between all parties, the oral or written deposition of a witness, as 

deseribed by ss. 804.05 and 804.06, Stats., may be taken and used at the hearing 

in its entirety, so far as it is admissible under this ehapter, as if the witness 

were then present and testifying. 

ETF 11.06 EVIDENGE AT HEARING. (1) PRIVILEGES; RULES OF EVIDENGE. Rules of 

privilege reeognized by law shall be 'given effeet. HOI"ever, common 1m" or 

statutory rules of evidenee do not apply. The hearing examiner shall admit all 
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testimony having a reasonable probative value. The hearing examiner shall 

exelude from the reeord irrelevant, immaterial, or unduly repetitious testimony. 

(2) OBJECTIONS. Failure of a party to objeet on the reeord to admission 

of any evidenee shall be deemed a ,.,aiver of that objeetion. 

(3) WITNESS. Sectian 885.16, Stats., concerning eompeteney of witnesses, 

applies to appeals under this chapter. 

(4) PRESUMPTIONS. In addition to any other presumptions under applieable 

law: 

(a) A signature purporting to be that of a participant, annuitant or 

beneficiary on a doeument previously accepted and filed by the department is 

presumed to be that of the participant, annuitant or beneficiary absent clear and 

convincing proof to the contrary. 

(b) A participant, annuitant, beneficiary, insured or deferrer is presumed 

mentally competent at the time of making any applieation, election, designation 

or taking any other action affeeting rights or benefits under ch. 40, Stats., 

accepted and aeted upon by the department, whether affeeting only the person or 

others. This presumption may be rebutted only by proof in the form of a 

certified eopy of the judgment showing that, at the time of the event at issue, 

the person was adjudged ineompetent with respeet to management of his or her 

property. 

(e) For the purpose of determining timeliness of an appeal request, notice 

of the department det.ermination is conclusively presumed to have been given to 

the addressee and all listed reeipients of copies on the date of mailing of the 

determination. Absent elear and convineing proof to the contrary, the date of 

mailing is presumed to be the day the determination is dated. Absent clear and 

eonvineing proof to the eontrary, arequest for an appeal is presumed received 
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on the day stated by the date stamp affixed to ineoming department 

eorrespondenee. 

(5) OFFICIAL NOTICE. The hearing examiner shall take notice of all rules 

published in the Wiseonsin administrative eode or register and the wri tten 

opinions of the attorney general. The hearing examiner may take offieial notice 

of any generally reeognized faet or established teehnieal or seientifie faet, 

provided the parties are notified of the facts to be notieed and given 

opportunity to contest their validity. 

(6) DEPARTMENT RECORDS. No additional identifieation or evidenee of 

authentieity, beyond a statement or eertifieation from a eustodian or deputy 

eustodian, is required as a pre-requisite for admitting into evidenee doeuments 

or photoeopies of doeuments from the department reeord of a partieular 

partieipating employer, participant or annuitant, ineluding benefieiary elaim 

doeuments. When a photoeopy of a departmental reeord is offered under this 

subseetion, any party shall be permitted, upon request, to compare the photoeopy 

and the original. 

(7) CLOSE OF HEARING AND EVIDENeE. Evidenee in any appeal shall be elosed 

when due opportunity to furnish relevant evidenee, ineluding proper examination 

of witnesses and rebuttal, has been afforded to all parties. If by stipulation 

of the parties or direction of the examiner, doeumentary evidenee is introdueed 

after elose of testimony, the evidenee is elosed ,.,hen the doeument is reeeived 

or when the speeified time for furnishing it has expired without it being 

submitted. The examiner may extend the original time limit for filing 

doeumentary evidenee. Before the examiner makes a proposed or f~nal deeision, 

the examiner may reopen the hearing for the taking of further evidenee. 

-21-



ETF 11.07 INFORMAL DISPOSITION. (1) Dispositian of an appeal under this 

section requires no further action by the hearing examiner or board. 

(2) An appea1 may be reso1ved informa11y by an agreement bet\oJeen all 

parties to dismiss the appea1 with or without prejudice. The department sha11 

then make an order dismissing the appea1 as agreed,attach it to the agreement 

and fi1e it with the reeord. 

(3) If the appe11ant withdraws the appea1, in writing, theappeal sha11 

be immediate1y dismissed by the department. This dismissa1 sha11 be with 

prejudiee if mare than 90 days have e1apsed from notice of the determination 

appea1ed from, or if 8Jl app1ieab1e time 1imit or statute of 1imitations expired 

while the dismissed appea1 was pending. 

ETF 11.08 FINAL DISPOSITION BY HEARING EXAMINER. (1) The hearing examiner's 

findings, conelusions and order dismissing an appea1 as provided in this section 

sha11 be the fina1 deeision of the board. 

(2) The hearing examiner sha11 prepare and issue a dismissa1, in the form 
~ 

and manner required by this ehapter for a fina1 deeision, under the fo11o\oJing 

circumstances: 

(a) If the examiner determines that a party has defaulted, reso1ving the 

issues on appea1, or that the appe11ant has fai1ed to appear or pursue the 

appea1. 

(b) If the examiner determines that the appea1 is \oJho11y or partially 

time-barred for one or mare of the following reasons: 

1. The appea1 was not. fi1ed within 90 days after the departmenta1 

determination appea1ed from was mai1ed to the person aggrieved by the 

determination. The entire appea1 sha11 be dismissed. 
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2. The issue is the classifieation of an employe as a proteetive 

oecupation participant or participating employe and with respeet to service 

rendered more than 7 years prior to the date the appeal is received by the 

department. Any portion of the appeal not time -barred may proceed. Jn s. 40.06 

(1) (e) 1, Stats., and this subdivision only, "appeal received by the 

department" means the request by the employe to review the employer's 

determination, not the challenge to the department's resulting determination. 

3. The appeal coneerns arequest to correet an alleged error with respeet 

to service eredits or eontribution, premium or benefit payments and the request 

was made more than 7 full ealendar years after the date of the alleged error or 

beyond another applieable limitation speeifieally provided by statute. If the 

alleged error is the result of fraud the applieable limitation is instead 6 years 

from the date the aggrieved person diseovered the facts eonstituting the fraud. 

Any portion of the appeal not time-barred may proeeed. 

4. The appeal involves a elaim barred by s. 41.04 (2) (e), 1979 Stats., 

or an applieable statute of limitation, ineluding but not limited to ss. 893.43 

and 893.93 (1) (a), Stats. Any portion of the appeal not time-barred may 

proeeed. 

(e) The appeal is moot. When an appeal seeks eorree tion of an 

administrative error, and the department has aeknowledged and eorreeted the 

error, the appeal, or the appropriate portion of the appeal, is moot. Any 

portion of the appeal not moot may proeeed. 

(d) The appellant does not have a substantial interest affeeted by the 

determination made by the department. 

(e) There is no material issue of faet or lawand under the undisputed 

material facts and law, the appellant is ineligible for the claimed right or 
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benefit or fails to meet all the qualifieations for the claimed right or benefit 

established by statute, administrative rule and applieable eontraet. 

(3) In addition to final deeision-making authority granted by sub. (2), 

the hearing examiner shall also make the final deeision of the board if the 

issues on appeal are limited to one or more of the following: 

(a) The numerie result of a mathematieal ealeulation by the department, 

not involving any ehallenge to the applieation of 1m., in ehoosing the appropriate 

values or formulas used to make the ealeulation. 

(b) The amount of a reduetion in duty disability benefits under s. 40.65, 

Stats., resulting from reeeipt of other benefits. 

(e) The appeal of denial of a disability annuity under s. 40.63, Stats., 

where the sole reas on for the department's denial was that the employer did not 

eertify as provided in s. 40.63 (1) (e), Stats., that the employe's leave of 

absenee or termination was the result of the disability. 

(4) The hearing examiner shall issue the final deeision of an appeal if 

the board has adopted a motion delegating final deeision making authority to the 

hearing examiner for that speeifie appeal. 

(5) The hearin.g examiner shall not exereise final deeision-roaking 

authority under subs. (2) (e), (d) or (e), (3) or (4), if the deeision 

neeessarily involves the interpretation of a statute, rule or elause of a 

eontraet authorized under ch. 40, Stats., which the examiner finds ·to be 

ambiguous. The hearing examiner shall prepare a proposed deeision and allow the 

board to roake the neeessary. interpretation. 

(6) The hearing examiner may issue a proposed deeision if the grant of 

final authority under this seetion is not, in the examiner's opinion, clearly 

applieable to the partieular appeal before the examiner. 
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ETF 11.09 PROPOSED DECISION. (1) CONTENTS. The prop6sed deeision shall be in 

the same form and eomply with the same standards as is required for a final 

deeision. If the hearing examiner coneludes that the deeision may depend upon 

the interpretation of an ambiguous statute, the proposed deeision shall inelude 

the hearing examiner's basis for eoneluding that the statute is ambiguous as a 

matter of lawand a reeommended interpretation giving the same weight to the 

interpretations of the department, attorney general and administrative rules as 

is required for a final decision. 

(2) COPY TO EACH PARTY. A copy of the proposed decision shall be mailed 

to each party or the party's attorney of record, with notice of the opportunity 

to file an objectian and the manner and time limit for daing so. 

(3) OBJECTIONS. Any party aggrieved by the propased decisian may file a 

written objection to the propased decision within 20 days of the date of the 

notice of the proposed decision. The aggrieved party shall specify, in detail, 

the following: 

(a) Each provision of the proposed decisian to which the party abjects and 

the basis for each objection. 

(b) Each change the party requests the board to make in the proposed 

decision and the legal grounds for the change. If minor, the requested change 

may be described as a specific edit to the proposed decisian. If extensive or 

major changes are requested, the party may attach a draft proposed decision, 

clearly marke d as that party's draft, to that party's objectians. 

(4) ARGUMENT. A party filing objections to a proposed decision shall 

attach to the objections a written copy of any argument by the party in support 

of the objections. The board shall consider only written arguments, timely filed 

with the objection. The board shall not entertain oral argument. 
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(5) AGENDA. Board staff shall place the appeal on the agenda for the 

regular board meeting next following the expiratian of the time limit for filing 

objeetions. Board staff shall provide each board member with a copy of the 

reeord, including the proposed decision and the timely filed objections to the 

proposed decision. If board members would have less than 7 calendar days to 

review the re cord , proposed decision and timely obj ee tions, or the board I s agenda 

is already full, the appeal may instead be added to the agenda of the subsequent 

regular board meeting. Nothing in this subsection sha11 prevent the board from 

e1eeting to hear an appeal ease at a specia1 meeting of the board. 

ETF 11.10 EX PARTE COMMUNICATIONS. (1) The seeretary and department employes 

may respond to any request made by the board or a board member for information 

required in the ordinary course of exercising the board I s regulatory and 

supervisory functions, even if the information requested may pertain to the 

subject matter of an appeal current1y pending before the board or a hearing 

examiner. 

(2) Except as provided in sub. (1), no person invo1ved in an appeal 

proeeeding or faetua11y related matter as a party, an advocate for any party or 

as a witness may make any ex parte communication relative to the merits of,the 

appeal to the hearing examiner or a board member prior to the fina1 decision of 

the case. 

ETF 11.105 BOARD MEMBER CONFLICT OF INTEREST. (1) No board member or employe 

of the department may participate in any appeal directly related to a specifie 

benefit, credit, e1aim or app1ieation of the person. 
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(2) No board member may participate in deciding an appeal to ",hich the 

board member is a party. No board member who is the secretary of the department 

of employment relations, or the secretary' s designee, may participate in deciding 

an appeal to which the department of employment relations is a party. No board 

member who is the chief executive, chairperson or member of the governing body 

of a participating employer may participate in deciding an appeal in which that 

particular participating employer is a party. A board member barred under this 

subsection from participating in the board' s decision of an appeal shall not make 

any ex parte communications to the board or another board member concerning that 

appeal and shall not participate in any wayin the board's quasi-judicial 

deliberations. 

NOTE: See s. 40.01 (3), Stats. 

ETF 11.11 COUNSEL FOR THE BOARD. (1) Board staff shall arrange for legal 

counsel to advise the board during its consideration of a final decision, as 

follows: 

(a) In any appeal to which the department is a party, legal counsel shall 

be requested from the department of justice. 

(b) Inany appeal to which the department is not a party, legal counsel 

shall be requested from the department's chief counsel. 

CC) If neither the department of justice or the department's chief counsel 

are able to provide legal counsel, board staff shall follow the appropriate 

procedures for hiring outside counsel familiar with administrative la\., and 

ch. 40, Stats. 

(2) Any legal counsel asked to represent the board under sub. (1) shall 

fully disclose any real or apparent conflict of interest to the board chair and 
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state whether able to render objective advice to the board. The board chair may 

waive the conflict on behalf of the board. 

(3) Counsel to the board shall: 

(a) Identify and explain the material issues of faet and the legal issues 

that it is neeessary for the board to resolve in order to decide the appeal. 

(b) Advise the board and answer board members' questions concerning the 

applieable law, speeifieally ineluding limitations affeeting the appeal or the 

board. 

(e) Assess the proposed deeision offered by the hearing examiner and 

explain how it resolves the legal and faetual issues. 

(d) Make a speeifie reeommendation for the board action with respeet to 

the appeal in the form of a motion a board member may offer for eonsideration. 

(e) Advise the board during board deliberations on the legal 

eonsiderations of alternative results diseussed by the board, speeifieally 

ineluding whether the result is eontrary to law, beyond the authority of the 

board, unsupported by the evidenee and matters offieially noticed, based on 

hearsay or otherwise fails to meet the standards of this ehapter for a final 

deeision. Counsel shall assist the board in identifying and interpreting an 

ambiguous statute, ineluding the legislative intent of the statute. 

(f) Advise and assist the board by drafting legally suffieient revised 

findings of faet or conelusions of law as neeessary to implement the board 

deeision, ineluding the explanation of any varianee from the proposed deeision, 

in the form preseribed in this ehapter for a final deeision. 

ETF 11.12 FINAL DECISION. (1) FORM. Final decisions, and proposed deeisions 

to be considered by the board, shall be in writing and inelude: 
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(a) Findings of faet, eonsisting of a concise and separate statement of 

the ultimate conclusian upon eaeh material issue of faet, without reeital of 

evidenee. 

(b) Conelusions of law based on the faetual findings. 

(e) A list of names and addresses of all persons who are considered 

parties for purposes of judieial review. 

(d) An order stating either that the department determination is affirmed 

or, where the department determination is not affirmed, remanding the matter to 

the department with instruetions to take necessary action on the matter, 

eonsistent with the final deeision. In the following cases, the deelsion shall 

inelude the speeified additional orders and findings: 

1. 'Disability; employer eertifieation.' \.Jhere the appeal is of a 

determination denying a disability annuity under s. 40.63, Stats., and the sole 

basis of the denial was the absence of an employer eertifieation that the 

employe's leave of absence or termination is the result of the disability, the 

deeision shall inelude a finding whether the employer's negative eertifieation 

or failure to eertify was reasonable and correet. If the employer's action was 

unreasonable or ineorreet, the deeision shall inelude an order to the employer 

to make the eertifieation and an order to the department to 'process the 

disability applieation when the eertifieation· is reeeived. 

2. ' Partieipating employe; proteetive oeeupation. ' Where the issue of the 

appeal is whether a person is a partieipating employe or proteetive oecupation 

participant, an affirmative deeision shall inelude an order to the partieipating 

employer to make the neeessary report on that person as required by s. 40.06 (1) 

(e), Stats. 
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3. ' Overpayment refund.' If the final deeis ion coneludes tha t the 

appellant has overpaid the Wiseonsin retirement system and arefund is due, the 

final deeision shall inelude an order to the board staff to eompute the amount 

of the refund, as provided in this ehapter. Tha.t eomputation shall be 

ineorporated by referenee into the final deeision and order to the department to 

pay the refund. 

4. 'Group insuranee.' If the appeal involves a right or benefit under a 

group insuranee plan provided under ch. 40, Stats., and the insurer is not the 

public employe trust fund, a final deeision favorable to the insured shall 

inelude the group insuranee board deeision of whether the insurer's eontinued 

failure to grant the right or benetit to the insured shall be regarded as ·a 

breaeh of the eontraet between the insurer and the board. 

(e) The final deeision shall be signed by the board chair or designee. 

(2) STANDARDS. Final decisions of the board shall be drafted to meet the 

follow standards: 

(a) Findings. Eaeh finding of the final decision shall be based on 

evidenee in the reeord whieh proves the findings to a reasonable eertainty by the 

greater weight of the eredible evidenee, ox to a higher standard of proof 

expressly required by this ehapter or other law. 

(b) Faetual basis. The faetual basis of the final decision shall be 

solely the evidenee and matters offieially notieed. No finding of fact may be 

based upon hearsay. 

(e) Specifie statutory authorization. The final deeision may not order 

or authorize any action solely to further a purpose of the public employe trust 

fund unless the action is specifieally authorized by a provision of ch. 40, 

Stats., other than s. 40.01 (2), Stats. 
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(d) Consistent with law. The final deeision may not be eontrary to law. 

~fuere the final deeision eoneerns a benefi t program qualifying for tax exempt or 

tax deferred treatment under federal law, the final deeision sha1l be consistent 

with the applieable federal eode and regulations to the extent neeessary to 

preserve the qualified status of the program. 

(3) INTERPRETATION OF AMBIGUOUS STATUTE. If the final deeision 

neeessarily depends on the interpretation of a statute whieh is ambiguous as a 

matter of law, the board shall interpret the statute. As soon as possible after 

a statute is found ambiguous under this subseetion, the department shall propose 

an administrative rule interpreting the ambiguous statute. 

(4) DUE DEFERENCE TO RULE, ATTORNEY GENERAL OPINION. In interpreting a 

provision of ch. 40, Stats., the board shall give great weight to a written 

opinion of the attorney general and to the interpretation of the department. The 

board shall give eontrolling weight to anadministrative rule of the department 

interpreting the statute. 

(5) CLOSED SESSION DELIBERATIONS. The board shall meet in elosed session, 

in itsquasi-judieial eapaeity to revlew the proposed deeision of an appeal and 

take action on the appeal, as follows: 

(a) Parties to the appeal and their attorneys of reeord may not be present 

during the elosed session, exeept that board staff and advisory staff of the 

department who were not involved in the proceedings or in making the underlying 

departmental determination may be present at the diseretion of the board. 

(b) Following the elas ed session on the appeal, the board shall reeonvene 

in open session to briefly summarize the board/s action on the appeal for the 

minutes. The summary shall, so far as possible, respeet the eonfidentiality of 

individual personal information. 
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(e) As an alternative to agreeing upon a final deeision to be reduced to 

writing, the board mayorder an appeal to be returned to a hearing examiner for 

additional faet finding. 

(6) VARIANCE FROM PROPOSED DECISION. The board's final deeision may vary 

from the'proposed deeision but, if so, the board's final deeision shall inelude 

an explanation of the basis for eaeh varianee. 

(7) NOTICE. Board staff shall mail a eopy of the final deeision to eaeh 

party or that party's attorney.of re cord by first elass mail. Eaeh party, or 

that party's attorney of reeord shall also be mailed notice of the right to 

petition the board for a rehearing, the right to judieial review of an adverse 

deeision, the time limits for filing a petition for rehearing or judieial review 

and the name of the board to be named as respandent. 

ETF 11.13 RECORD. (1) The hearing examiner and board staff shall ereate a 

reeord of eaeh appeal whieh shall inelude: 

(a) All applieations, pleading, motions, intermediate rulings and exhibits 

and appendiees. 

(b) Evidenee reeeived or considered, stipulations and admissions. 

(e) Statement of matters offieially notieed. 

(d) Questions and offers of proof, objeetions and rulings thereon. 

(e) Any proposed findings or deeisions and exceptions 

(f) Any deeision, opinion or report by the board or hearing examiner. 

(g) Arecord of oral proceedings, whether a stenographie, eleetronie or 

other reeord. 

(2) The wri tten reeord shall be maintained as an adj une t to the 

appropriate participant file, as determined by the department, until a final 

-32-



decision has been rendered and the time limit for all further judicial review has 

expired without an appeal being filed. Thereafter, only the portions of the 

record as deemed necessary for the administration of the department shall be 

retained. 

(3) The board staff shall arrange for a stenographic, electronic or other 

record of the hearing proceedings to be made. A written transcript of the 

hearing shall be prepared only if deemed necessary by the hearing examiner, board 

or department. UnIess otherwise prepared for the hearing examiner's, board's or 

department's own use, a written transcript shall not be prepared at the specific 

request of any person, unIess needed by that person for judicial review purposes 

or other valid reason. If a written transcript is prepared, the stenographic, 

electronic or other record need not be retained. 

(4) When no written transcript is prepared, any party to the appeal and, 

subj eet to s. 40.07, Stats., any other person may request a copy of the 

stenographic, electronic or other record of oral proceedings. The department 

shall provide a copy to authorized recipients and may,charge fees as provided in 

s. ETF 10.71. 

ETF 11.14 PETITION FOR REHEARING. (1) TIME LIMITS; ADDRESS. A party aggrieved 

by the final decision may file a petition for rehearing within 20 days after 

notice of the final decision is mailed. The petition for rehearing is subject 

to the following requirements: 

(a) The petition shall be mailed to the appropriate Board in care of the 

appeals coordinator, department of employe trust fund s . Alternatively, the 

petition may be personally served on a person designated by the board as its 

agent to accept personal service. 
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(b) The petition is deemed filed on the date it is reeeived. 

(e) The petition shall be disposed of Ylithin 30 days of its filing. The 

petition is deemed denied if not othenvise disposed of \vithin 30 days of its 

filing. 

(2) GROUNDS. The board or, Ylhen delegated under sub. (4), the hearing 

examiner may grant arehearing but only on the basis of one or more of the 

following: 

(a) A material error of laYl. 

(b) A material error of faet. 

(e) The discovery of new evidenee suffieiently strong to reverse or modify 

the original deeision, Ylhieh eould not have been previously diseovered by due 

diligenee. 

(3) CONTENTS. The petition for rehearing shall speeify, in detail, the 

grounds for the relief requested, ineluding the speeific, material error of faet 

or law or the newly diseovered evidenee and eite supporting legal authorities for 

granting the petition. 

NOTE: The board requests that, whenever possible, a party limit the 

petition for rehearing to no more than 6 pages. Another party responding for or 

against the petition is requested, whenever possible, to limit the response to 

no more than 4 pages. 

(4) DECISION ON MOTION. The board ehair shall determine \vhether the 

petition shall be added to the agenda of the next board meeting or Ylhether to 

delegate final authori ty to decide the motion to the hearing examiner \vho 

presided over the appeal. The parties to the appeal shall immediately be 

notified of the deeision to grant or deny the petition. If the board itself 

eonsiders and grants the peti tion, the appeal Ylill be referred to a hearing 
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examiner and proceedings eondueted under sub. (6). If the deeision is delegated 

to the hearing examiner: 

(a) The board staff shall immediately forward the petition for rehearing 

and the reeord to the hearing examiner, who shall eonsider and grant or deny the 

petition within 20 days. 

(b) No hearing on the petition is required. 

(e) If the hearing examiner grants the rehearing, the examiner shall 

proeeed to rehear the ease under sub. (6). 

(d) The examiner's deeision to deny the petition is the final deeision of 

the board. 

(5) BOARD MOTION. The board mayorder a rehearing on its own motion 

within 20 days of service of the final order. 

(6) CONDUCT OF REHEARING. Arehearing, if granted, shall be eondueted as 

soon as practicable. 

(a) The proceedings shall conform to those for the original hearing, 

exeept as the board or hearing examiner may otherwise direet. 

(b) If, after the rehearing, the original deeision appears unreasonable 

or unlawfu1, the hearing examiner sha1l prepare for the consideration of the 

board a proposed deeision reversing, changing or modifying the original final 

deeision. The board sha1l eonsider the examiner' s proposed deeision at a 

subsequent board meeting and issue a final deeision as provided in s. ETF 11.12. 

ETF 11.15 JUDICIAL REVIEW. (1) INTERESTED PARTIES. Eaeh person ineluded as 

a party by the hearing examiner who appeared before the hearing examiner in the 

proceedings, ineluding the department, may seek judieial review of the final 

board deeision. If, in the opinion of the seeretary, the final deeision of an 
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appeal results in violation of a fidueiary duty owed to the public employe trust 

fund, the seeretary shall seek judieial review of the board deeision. 

(2) RESPONDENT FOR REVIEvl OF tHSCONSIN RETIREMENT BOARD, TEACHER 

RETIREMENT BOARD, GROUP INSURANCE BOARD OR DEFERRED COMPENSATION BOARD DECISION. 

UnIess otherwise expressly provided by statute, final decisions of the \.Jisconsin 

retirement board, teachers retirement board, group insurance board and deferred 

compensation board are subject. to judicial review as provided in s. 227.53, 

Stats., and as follows: 

(a) Board is· Respondent. The petition for review' shall name the board as 

the sole respondent and shall be mailed by certified mail to the respective board 

or personally served on a person designated by the board to serve as its agent 

to accept personal service. The petitioner shall also serve copies of the 

petition for review upon each party to the appeal before the board, or that 

party's attorney of record. 

(b) Deadlines. The following time limits shall be observed: 

1. The petition for review is timelyonly if filed with the court and 

served upon the board within 30 days. The 30 day period commences on the day 

after the earlier of personal service upon the party or mailing of the board's 

final decision to all parties. However, if·the party has requested arehearing, 

the .deadline for filing and serving the petition for review is 30 days after the 

application for rehearing is finally disposed of whether by action of the hearing 

examiner, board action or operation of law. 

2. Within 30 days of instituting revielo,! proceedings, the petitioner shall 

serve a copy of the petition for review upon each party to the appeal before the 

board, or that party's attorney of record. The court may dismiss the petition 

for failure to serve each party listed as a party for purposes of revielo,! in the 
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board's final deeision. Service shall be by eertified mail or, when service is 

admitted' in writing, by first elass mail. 

3. Parties to the appeal before the board may partieipate in the review 

as provided in s. 227.53, Stats. Wi thin 20 days of being served \"i th the 

petition for review, a party may serve upon the petitioner, the board and the 

attorney general a notice of appearanee. This notice shall elearly state the 

person's position with referenee to eaeh material allegation in the petition for 

review and to the affirmanee, vaeation or modifieation of the board deeision 

under review. Proof of service of the notice shall be filed with the elerk of 

the reviewing eourt within 10 days after the service. 

NOTE: See s. 227.53, Stats. for details of j udieial review proceedings and 

pleading. 

(3) RESPONDENT FOR REVIEH OF ETF BOARD DECISION. Final decisions of the 

employe trust fund board are subj eet to judieial revie\" only by eertiorari. The 

eertiorari petition or complaint shall name the employe trust funds board as the 

respondent and shall be filed in Dane eounty, where the board is deemed to 

reside. 

NOTE: In the absenee of a statutory deadline for filing the eertiorari 

petition, see State ex rel Casper v. Board of Trustees, 30 Wis. 2d 170, 140 

N.W.2d 301 (1966) whieh sets a six month deadline. 

(4) AGENT FOR SERVICE UPON BOARD. Exeept as provided in this subseetion, 

no person or employe of the department is authorized to accept service for the 

board. From time to time the board may by motion designate a person, either by 

name or position, as agent to accept personal service for the board. Persons 

holding the following positions, \"hose names shall be diselosed by the department 
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upon request, are designated as agents to accept personal service on behalf of 

the board: 

(a) The chief counsel of the department. 

(b) The division administrator or program director administering the 

particular program which is the subject matter of the underlying appeal to the 

board. 

ETF 11.16 MISCELLANEOUS PROVISIONS. (1) COMPUTING TIME. For the purposes of 

this chapter, unIess otherwise specified, the time in which an action shall be 

taken when expressed in days shall be computed by excluding the first day and 

ineluding the last, exeept that if the last day falls on a day the department 

offiees are elosed to the public, the action may be taken on the next day the 

offiees are open. 

(2) COMPUTING REFUND OF OVERPAYMENT. If the final deeision of an appeal 

determines that a participant overpaid the department and is entitled to a 

refund, the board shall direet board staff to ealeulate the refund due under 

s. 40.08 (6), Stats. No interest shall be paid upon arefund except as expressly 

authorized in ch. 40. Arefund from a \-lisconsin retirement system aecount shall 

not inelude interest but shall inelude investment earnings as provided in 

s. 40.08 (6), Stats. The board staff's ealeulation sha11 be appended to and 

beeome part of the board's final deeision. Board staff shall: 

(a) Treat the overpayment as a separate aeeount, partieipating in the 

variable and fixed rate trusts to the same extent as the participant, unIess 

another treatment is expressly provided by eh. 40, Stats. 

(b) Make all ealeulations consistent with the board's final decision ancl 

basecl on the actual amounts and dates of payments macle to the clepartment. 
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(e) Apply s. ETF 20.15 (2) (e) to payments reeeived, ineluding 

overpayments as determined by the final deeision, in cases involving the 

reestablishment of ereditable service, when subtraeting the amount finally 

determined to be due from the amount aetually paid to ealeulate the overpayment. 

(3) COSTS TO CERTAIN PREVAILING PARTIES; SPECIAL CIRCUMSTANCES. If the 

hearing examiner entertains a motion for costs, as provided in s. 227.485, Stats. 

the examiner shall find that speeia.l eireumstanees exis t that make the mvard of 

eosts against the department unjust in the following cases: 

(a) An appeal of the denial of a disability annuity applieation when the 

department determination was based on the employer's negative eertifieation, or 

failure to eertify, under s. 40.63 (1) (e), Stats. This paragraph does not 

prohibit the award of costs against an employer whieh is a state ageney. 

(b) An appeal of a determination that a person was not a partieipating 

employe or proteetive oeeupation participant if the department determination was 

in a.ceord with the employer I s determination and the faetual information furnished 

to the department by the employer. This paragraph does not prohibit the award 

of eos ts against an employer whieh is a state ageney, or against the department 

of employment relations in an appeal of its determination under s. 40.06 (1) 

(dm) , Stats. 

ee) An appeal of a determination involving a group health insuranee plan 

other than the standard plan when the department determination was in aeeord wi th 

the insurer's determination and the information furnished to the department by 

the insurer. 

(4) DEPARTMENT AND BOARD MAILING ADDRESS. Mail to a board shall be 

addressed to the board, in eare of the department and mailed or delivered to the 

department. 
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NOTE: The present mailing address of the department is: Department of 

Employe Trust Funds, Post Office Box 7931, Madison, Wisconsin 53707-7931. 

(END OF RULE TEXT) 

Effective Date: Promulgation of this rule has been approved by the Employe 
Trust Funds Board, Deferred Compensation Board, Group Insurance Board, Teacher 
Retirement Board and Wisconsin Retirement Board. This rule shall take effeet on 
the first day of the month following publication of the final rule in the 
"(.Jisconsin Administrative Register as provided in s. 227.22 (2) (intro.), "(.Jis. 
Stats. 

Signed at Madison, 
May, 1992. 

Wisconsin b~· fL/ 
this 

WISCONSIN DEPARTMENT OF EMPLOYE TRUST FUNDS 

Gar/ I. Gates~ 
Secretary 
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Mf\Y 111992 
ReviSOl' of Statutes 

8ureau 

day of 
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State of Wisconsin \ DEPARTMENT OF EMPLOYE TRUST FUNDS 

May 8, 1992 

Mr. Gary Poulson 
Office of the Revisor of Statutes 
119 Martin Luther King Jr, Blvd" 2nd Floor 
Madison, Wisconsin 53703 

IN REPL Y REFER TO: 

Gary I. Gates 
Secretary 

201 EAST WASHINGTON AVENUE 
P.O. BOX 7931 

MADISON, WISCONSIN 53707 

REce'VED 

MAY 111992 
Revisor of Statutes 

8ureau 

RE: Clearinghouse Rule 91-72 relating to appeals of determinations made 
by the Department of Employe Trust Funds to the Employe Trust Funds 
Board, Deferred Compensation Board, Group Insurance Board, Teachers 
Retirement Board or Wisconsin Retirement Board. 

Dear Mr, Poulson: 

The enclosed certified copy of Clearinghouse Rule 91-72, concerning long 
term health care insurance rules promulgated by the Wisconsin Group Insurance 
Board, is submitted in accordance with s. 227,20, Stats., for publication in the 
Administrative Code. An extra uncertified copy is also enclosed as a printer's 
copy. Also enclosed is a copy of the. rule on diskette in the form of a 
WordPerfect 5,1 file. 

A certified copy is also being filed with the Secretary of State. 

If you have any questions about this rule, please call me, 

Sincerely, 

02.~~.-
Robert F. Weber 
Chief Counsel 

Telephone: 
FAX: 

(608) 266-5804 
(608) 267-4549 

Serving State and Local Government Employers and Employes by Administration of 
Retirement, Disability, Survivor and Health Care Plans and Social Security Coverage. 


