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“HSS 129,01 Authority and purpose, This chapter is promulgated under
the authority of ss. 146,40 (3) and () and 227,11 {2) (a), Stats., to pro-
vide conditions of certification for instructional programs and compe-
teney evaluation programs for persons who work as nurse assistants in
hospitals, nursing homes or facilities for the developmentally disabled, as
home health aides with home health agencies or as hospice aides with
hospices certified under 42 USC 1395 to 1895¢ce, and conditions for in-
cluding persons in the department’s registry of nurse assistants, home
health aides and hospice aides.

History: Cr. Register, June, 1991 Nu 428, eff. 7-1-91; emerg. am. eff. 10 1-91; am. Register,
June, 1992, No, 438, eff, 7-1-92,

HSS 129,02 Applicability. ThlS chapter applies to any facility, ageney or
other organization that proposes to train or undertake competency eval-
unation testing of nmurse assistants, home health aides or hospice aides
under a program certified by the department under this chapter, and to
all persons automatically included or eligible for inelusion and requesting
inclusion in the department’s registry of nurse assistants, home health
aides and hospice aides.

History: Cr, Register, June, 1331, No. 4‘26 eff. 7—1-91 emerg. am. eff. 10-1-91; am. Reglster.
June, 1992, No. 438, eff. 7-1-92.

HSS 129.03 Definitions. In ‘this chapter:

(1) “Abuse" means conduct evincing such willful and wanton disre-
gard of a client’s physical and mental needs and interests as is found in
deliberate violations or disregard of client rights, or in carelessness or
negligence of such degree or frequency as to manifest equal culpability,
wrongful intent or evil design, or to show an intentional and substantial
disregard of the aide’s duties and obligations to the client, Mere ineffi-
ciency, unsatisfactory conduet, failure in good perfermance as the result
of inability or incapacity, inadvertency or ordinary negligence in isolated
instances, or good faith errors in judgment or diseretion are not deemed
to be abuse. “Abuse” includes neglect and mistreatment.

{2) “Basic nursing course’’ means a course or combination of courses
which contain the basie nursing skills, competencies and knowledges that
the department is satisfied are generally equivalent in content to the
items contained in s, HSS 129.07 (2).
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(3) “Client” means a person receiving care, treatment or diagnestic
services from a hospital, nursing home, facility for the developmentally
disabled, home health agency or hospice,

(4) “Clinical setting” means a practice settmg where care and treat-
ment of clients oceur.

(5) ““Competency evaluation program” means a testing program for
nurse assistants, home health aides or hospice aides that applies for certi-
fication under thls chapter or is certified under this chapter and that con-
sists of .a written or oral examination and a skills demonstratlon
exammatlon ' . .

(6) “Department” means the Wisconsin department of health and S0~

cial services,

(7) “Employment” means workmg for another for compensation on a '

full-time, part-time, temporary, per diem, contractuai or other basis.

(8) “Facility for the developmentally disabled” means a residential
facility with a capacity of 3 or more clients in which nursing care is pro-
vided to any client and which primarily serves clients who are develop-
mentally dlsabled and who require and receive active treatment. In this
Li\élislegtzgn, ‘active treatment" has the meaning prescribed in s, HSS

. ) .

{9 “Handicapping condition” meansa physlcal or mental impairment
which makes ability to care for oneself unusually difficult or limits the
capacity to work.

( glg) “Home health agency’’ has the meaning specified in s, 141.15 (1)
a), .

(11) “Home health aide’’ means an individual employed by or under
contraet with a home health agency to provide home health aide services
under the supervision of a registered nurse, “Home health aide” does not
mean an individual who is licensed, permitted, certified or registered
under ch. 441, 448, 449, 450, 465 or 459, Stats,

(11m) “Hospice’ means a hospice that is licensed under subch, IV of
ch, 50, Stats., and that is certified as a provider of services under 42 USC
1395 to 1395¢ce.

(11r) “Hospice aide” means an individual employed by or under con-
tract with a hospice to provide hospice aide services under the supervi-
sion of a registered nurse, ‘“Hospice aide” does not mean an individual
who is licensed, permitted, certified or registered under ch, 441, 448, 449
450, 455 or 459, Stats., or who is a volunteer.

-(12) “Hospital” has the meaning specified in 8. 50.33 (2}, Stats.

{13) “Instructional program’ means a training program for nurse as-
sistants, home health aides or hospice aides that applies for certification
under this chapter or is certified under this chapter.

(14) “Nurse’s assistant” means an individual who performs routine
patient care duties delegated by the registered nurse or licensed practical
nurse who supervises the individual, for the direct health care of a elient.
“Nurse's assistant” does not mean a person who is licensed, receives a
permit, is certified or is registered under ch. 441, 448, 449, 450 451, 455
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or 469, Stats., or an individual whose duties primarily involve skills that
are different from those taught in instructional and competency evalua-
tion programs certified under s. HSS 129,05, In this subsection, “regis-
tered nurse” means a nurse leensed as a registered nurse under s, 441.06,
Stats., or who has a temporary permit under s, 441.08, Stats, and “‘li-
censed practical nurse” means a nurse who is licensed or has a temporary
permit under s, 441,10, Stats.

(15) **Nursing home” has the meaning specified in s, 50.01 (3), Stats.

(18) “Program'’ means an instructional program, a competency evalu-
ation program or an instructional and competency evaluation program,
or the facility, agency or other organization or individual that adminis-
ters the instructional, competency evaluataon or instructional and com-
petency evaluation program.

(1n “Reglstrant" means a nurse’s assistant, home health aide or hos-
pice aide included in the registry.

(18) “Registry” means the department’s record, in the form of a list, of
persons who have successfully completed an instructional and compe-
tency evaluation program or a competency evaluation program or are
otherwise eligible under s, HSS 129.10 (3) to be included in the list.

(19) “Student nurse” means an individual who is eurrently enrolled in
a school for professional nurses or a school for licensed practical nurses
that meets standards established under s, 441.01 (4), Stats., and ch, N 1,
or who has suceessfully completed the course work of a basic nursing
course of the school but has not successfully completed the examination
under s. 441,06 or 441,10 {2), Stats.

History: Cr, Register, June, 1991, No, 426, eff, 7-1-91; emerg. am. (3), (5), {13) and (17), er.
(1im) and {11r), eff. 10-1-91; am. (3) (5}, (13)and(17) cr, (11m} and (11r), Register, June,
1992, No. 438, eff, 7-1-92: 1, and recr, (1), Register, December, 1992, No, 444, eff, 1-1-93,

HSS 129.04 Waivers and variances. (1) DEFINITIONS. In this section:

(a) “Varlance means the granting of an alternate requirement in
place of a requirement of this chapter,

(b) “Waiver"” means the granting of an exemption froma 'requirement
of this chapter,

{2} REQUIREMENTS FOR WAIVERS OR VARIANCES. A waiver or variance
may be granted if the department finds that the waiver or variance will
not adversely affect the health, safety or welfare of any client and that:

(a} Strict enforcement of a requiretnent would result in unreasonable
hardship on the instruetional program or competency evaluation pro-
gram; or

(b) An alternative to a rule, including new concepts, methods, proce-
dures, techniques, equipment, personnel qualifications or the conducting
of a pilot project, is in the interest of more effective training or testing
programs or management,

(3) PROCEDURES. (a) Requests. 1. All requests for waiver of or variance
from arequirement of this chapter shall be made in writing to the depart-
ment, specifying the following:

a. The rule from which the waiver or variance is requested;

Register, December, 1992, No. 444




322 S 120 WISCONSIN ADMINISTRATIVE CODE

b, The time period for which the waiver or variance is requested;

e If the request is for a variance, the specific aiternatwe action which
the program proposes;

d. The reasons for the request; and
e. Assurances that sub. (2) would be satisfied.
2. A request for a waiver or variance may be made at any time.

3. The department may require additional information from the pro-
gram prior to acting on the request.

{b) Grants and denials, 1, The department shall grant or deny in writ-
ing each request for a waiver or variance, The notice of denial shall con-
tain reasons for the denial. If a notice of denial is not issued within 60
days after the receipt of a complete request, the waiver or variance shall
be automatically approved.

-2, The terms of a requested waiver or variance may be modified upon
agreement between the department and a program.

3. The department may impose whatever conditions it considers neces-
sary on the granting of a waiver or variance.

4. The department may limit the duration of any waiver or variance,

{¢) Hearings. 1. A program may contest the denial of a requested
waiver or variance by requesting a hearing under ch, 227, Stats., as pro-
vided in s, HSS 129.11

2, The program shall sustain the burden of proving that the denial of 2
waiver or variance was un_reasonable.

(d) Revocation. The department may revoke a waiver or variance if:

1. It is determined that the waiver or variance is adversely affecting
the outcome of the program;

2. The program has failed to comply with the waiver or variance as
granted;

3. The program notifies the department in writing that it wishes to
relinquish the waiver or variance and be subject to the rule previously
waived or varied; or

4, Required by a change in law.
History: Cr. Register, June, 1991, No. 426, eff, 7-1-91.

HSS 123,05 Certification procedures. (1) APPLICATION. (a) Application
for certification of an instructional program for nurse assistants, home
health aides or hospice aides or a competency evaluation program for
nurse assistants, home health aides or hospice aides shall be made on a
form provided by the department,

Note: To obtain a copy of the application form for certification of instrueticnal programsor
the application form for certification of cornpetency evaluation programs, write to the Bureau
of Quality Compliance, Division of Health, P.O. Box 309, Madison, Wisconsin 53701.

(b) The applicant shall provide any additional information requested
by the department during its review of the application.
Register, December, 1992, No, 444
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() The program shall have an individual designated as responsible for
the operation of the program and responsible for compliance of the pro-
gram with all applicable provisions of this chapter, and that designation
shall be noted on the application for certification, When the designee
changes, the program is responsible for notifying the department within
10 days after the change takes place. The program shall provide written
notification to the department as soon as the identity of the permanent
replacement designee is known A program may not operate without this
designated individual.

(d) All aspects of the program shall be in compliance with all applica-
ble federal, state and local laws.

(2) ACTION BY THE DEPARTMENT. {a) Initial review of an tnstructional
program, 1, Upon receiving an application for certification of an instrue-
tional program, the department shall review the program to determine
the applicant’s compliance with ss. HSS 129.06 and 129.07, The depart-
ment shall review the applicant’s program for the following:

" a. Program content, length and ratio of classroom instruction to skills
training;

b. Qualifications of instructors;
¢, Type of clinical supervision;
d. Provision for written evaluation of the program;

e. Reasonable accommodations for students and prospective students
with handicapping conditions;

{. Criteria for successful completion; and

¢. Appropriate furnishing of physical facilities to meet classroom in-
struction and skills training needs,

2. Within 90 days after receiving an application for certification of an
instructional program, the department shalt either approve the applica-
tion and issue a certificate of approval or deny the application. If the
application for certlﬁcatlon is denied, the department shall give the ap-
plicant reasons, in writing, for the denial and describe the process for
appealing the denial.

(b) Initial review of a compelency evaluation program. 1, Upon receiving
an application for certification of a competency evaluation program, the
department shall investigate the program to determine the applicant’s
compliance with s. HS8S 129,08, The department shall review the appli-
cant’s program for the following:

a. Qualifications of the examiners;

b. Examples of test guestions from the written or oral exarmination and
the skills demonstration examination;

¢. Standards for determination of successful and unsuccessful comple-
tion of the written or oral and skills demonstration examinations;

d. Reasonable accommodations for students and prospective students
with handieapping conditions;

Register, December, 1992, No. 444
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e, Effective procedures for maintenance of the security of the written
or oral and skills demonstration examinations; and

f. Provision for written evaluation of the program on an annual basis.

2. The program shall have physical facilities that are appropriately
furnished, safe and otherwise adequate to meet the written and oral ex-
ammatlon and skills demonstration needs of the program.

3. Within 90 days after receiving an application for certification of a
competency evaluation program, the department shall either approve
the application and issue a certificate of approval or deny the applica-
tion. If the application for certification is denied, the department shall
give the applicant reasons, in writing, for the dental and describe the
process for appealing the denial.

‘(e) Post-approval review and monitoring, 1, The department shall con-
duct a post-approval review of a program within one year after the date
on which the department initially approved the program. The depart-
ment may conduct an on-site review of the program at that time or at
any other time to verify that the program remains in compliance with
this chapter.

2. The program shall submit an annual report to the department en a
form provided by the department at least 30 days before expiration of
the anniversary date of the approval and shall provide any additional
information requested by the department during its review of the pro-
gram, The program shall provide reasonable means for the department
to examine records and gather requested information.

3. Any substantial change in the program shall be reported to the de-
partment in writing within 10 days after it takes place. In this subdivi-
gion, "‘substantial change” means any change in the program designee
under s, H8S 129,05 (1) (e), any change in primary instructor under s
HS8 129.06 (1) (d), any change in the training course instructor under s.
HSS 129.06 (3) (b), any change in curriculum under s, HSS 129.07 (2),
any change in examiner under s. HSS 129,68 (1) (b), any change in the
competency examination under s. HSS 129.08 (2} and (3) or any c¢hange
in the program’s site under s. H38 129.07 (3) (a) 5 or 129.08 (4) (¢).

4, If at any time the department determines that a program has failed
to comply with a requirement of this chapter, it may, after prov1dmg
written notice, suspend or revoke certlﬁcatmn of the program or impose a
plan of correction on the program,

" - Mistory: Cr. Register, June, 1991, No, 426, eff. 7-1-91; emerg. am. (1) (a), eﬁ 10-1-91; am.
(1} (a) and (2} (¢) 4., Register, June, 1992, No. 438, off, 7.1 92: am, (1) (a), Register, Decem-
ber, 1892, No, 444, off, 1-1-93.

HSS 129.06 Standards for instructors of instructional programs. (1) PRI-
MARY INSTRUCTOR. {a) The primary instructor for an instructional pro-
gram shall be a registered nurse licensed to practice in Wisconsin who has
a minimum of 2 years of experience working as a registered nurse.

(b) The primary instructor shall provide to the program a resume doe-
umenting his or her education and clinical experience in meeting clients’
psychosocial, behavioral, cognitive and physical needs, and the program
shall maintain that resume on file and shall include a copy of that resume
with its application for certification,

Register, December, 1992, No. 444
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{(e) The primary instructor shall attend a training course for instrue-
tors that is approved by the department under sub. {3), except that the
department may waive this requirement for an instructor whohas had a

substantially equivalent course or substantially equivalent training or
clinical experience.

{d) When the program loses a primary instructor, the program shall
notify the department of the loss within 10 days after it takes place. The

Next page is numbered 325
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ing program or a competency testing program, the department shall re-
view the applicant’s program for the following:

1. For an instructional and competency testing program, classroom
and clinical setting instruction to total a 75-hour curriculum;

2. For an instructional and competency testing program, curriculum
content that includes basie nursing skills, personal care skills, basie re-
storative services, interpersonal communication and social interaction,
and client rights;

3. An instructor or examiner who is a registered nurse;

4. An evaluation process whtéh includes a written or oral testing com-
ponent and a skills demonstration component along with eriteria for sue-
cessful completion of the program; and

_b. Adequate physical facilities and equipment available for use by the
program.

{(b) Within 90 days after receiving an application for approval of a
comparable instructional and competency testing program or a compe-
tency evaluation program, the department shall either approve the ap-
plication or deny the application. If the application for approval is de-
nied, the department shall give the applicant reasons, in writing, for the
denial and describe the process for appealing the dental,

(¢} An instructional and competency testing program or a competency
testing program is eligible to be considered for approval as a comparable
instructional and competency evaiuatlon program or a competency eval-
uvation program if the program was in operation prior to October 1, 1990.

~ History: Cr, Register, June, 1991, No. 426, eff, 7-1-91.

HSS 129,10 Registry, (1) ESTABLISHMENT AND MAINTENANCE. {a) The
department shall establish and mainta_in a registry of persons who have
satisfactorily completed a nurse’s assistant, home health aide or hospice
aide instructional program and competency evaluation program or only
a competency evaluation program, or who otherwise meet the require-
ments of or are exempt under s. 146.40 (2), 8tats., and request inclusion
in the registry,

(b) If an individual has satisfactorily completed in another state a
nurse’s assistant, home health aide or hospice aide instructional program
and competency evaluation program, or only a competency evaluation
program, which meets federal requirements for the program and which
provides training and evaluation equlvalent to Wisconsin’s program,
that individual shall be eligible for listing in the registry under par. {(a)

(2} CONTENT OF REGISTRY. {(a) Information in the registry shall in-
clude the registrant’s:

1. Eligibility for employment in a department-approved hospital or a
department-licensed nursing home or facility for the developmentaily
disabled, or with a department-licensed home health agency or a hospice
certified under 42 USC 1395 to 1395¢ccc;

2. Social security number;

3. Full name, including middle initial;
Register, December, 1992, No. 444
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4. Mailing address;
5. Date of birth; _
6. Date of completion of instructional program, if applicable;

7. Date of completion of competency evaluation program, if
applicable;

8. Competency evaluation program number, if applicable; and

9. Date of completion of program approved under s. HSS 129. 09 if
applicable,

(h) The registry shall also include, in accordance with the procedures
set out in s, HS8129.11, anir finding by the department under s. 146.40
(4r) (b), Stats., or, if appea ed, by a hearing officer under s. 146.40 (4r)
(d), Stats., that the nurse’s assnstant home health aide or hospice aide
has neglected abused or mlsapproprtated the property of a client, and
any statement by the affected nurse’s assistant, home health aide or hos-
pice aid under s. 146.40 (4r) (e), Stats., disputing that finding.

(3) NOTIFICATION OR APPLICATION, (a) The examiner of a competency
evaluation program shall notify the department when an individual has
satisfactorily completed the program. The notification shall be in writing
on a form provided by the department and shall be submitted to the
department within 30 days after the individual satisfactorily eompletes
the program,

“(b) A person who is eligible under sub. (1) for lnclusmn in the registry
but for whom notification is not required under par. (a), or a hospital,
nursing home, facility for the developmentally disabled, home health
agency or hospice on behalf of that person, may apply to the department
to include that person in the registry, Application shall be made on a
form provided by the department.

Note: T'o obtain a copy of the notification/application form for adding a nurse’s assistant,
home health aide or hospice aide to the registry, write to the Bureau of Quality Compilance,
Division of Health, P.O. Box 309, Madison, Wisconsin 53701,

{4) ACTION BY THE DEPARTMENT, (a) Upon receiving an application
under sub. {3) (b) to list a person in the registry, the department shall
review the application and make whatever inquiries are necessary to de-
termine if the person is eligible to be included in the registry.

"~ (b} Within 30 days after receiving an application, the department

shall either approve the application and include the person in the registry

or deny the application. If the application for inclusion is denied the de-

partment shall give the person, or the facility or ageney that submitted

::ihe _a{)plication on behalf of that person, reasons, in writing, for the
erla

(5) RELEASE OF REGISTRY INFORMATION, The registry shall serve as an
ofﬁcaal record of persons who are quailﬁed by training and testing, or
experience, to work as nurse assistants in hospitals, nursing homes or
facilities for the developmentally disabled, as home health aides with
home health agencies or as hospice aides w1th hospices certified under 42
USC 1395 to 1395cce. The department may use registry information in
its surveys of facilities and agencies, The information that a person is
included in the registry is public information, The information included
in the registry about registrants is public information, The department
Register, December, 1992, No, 444
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shall respond promptly to inquiries concerning registry information from
prospective employers and other parties. A written request for registry
information shall be accompanied by a self-addressed, stamped
envelope,

Note: Written requests for registry information should be sent to the Bureau of Quality
Compliance, Division of Health, P,O, Box 309, Madison, Wisconsin 53701,

History: Cr. Register, June, 1991, No. 426, eff. 7:1-91; emerg. am. (1) {a) and (b), (2) (a)
and (), (3) (b} and (b), eff, 10-1-91, am. (1), (2) (a), (i), (3) {b) and (5}, Register, June, 1992,
No. 438, eff. 7-1-92; renum. (2) {intro.) and (a) to (j) to be (2) (a) (intre.) and 1. to 9. and (b)
and am. {2) (a) 8., 9, and (b), Register, December, 1992, No. 444, eff, 1-1-93.

HSS 129.11 Complaints of abuse or mlsappropnatmn of property. (1)
GENERAL. (a) Definitions. In this section:

1. ““Aide” . means any person listed on the registry, any individual pro-
viding nursing or nursing-related services to clients, a person who is en-
rolled in an instructional program under s. HSS 129.07, or a competency
evaluation program under s, HSS 129.08 (2) and (3), or who is currently
or was formerly employed as a nurse assistant in a nursing home, facility
for the developmentally disabled or hospital, or an aide employed by a
home health agency or by a hospice certified under 42 USC 1395 to
1395ece, whether the services were performed under contract, per diem,
lease or on any other basis. “Aide” does not mean an individual who is a
hcensed health eare professional, a registered dietitian or a volunteer

2. “Health care provider’”’ means a nursing home, facility for the devel-
opmentally disabled, hospital or home health agency, ora hosplce certx-
fied under 42 USC 1395 to 1895¢cee.

3. “Licensed health care professional” means a physician, physician’s
assistant or nurse practitioner, a physiecal, speech or occupational thera-
pist, a physical or occupational therapy assistant, a registered nurse, a
licensed practical nurse or any other health or health service professional
?ubject tothe Jurlsdzctlon of the Wlsconsm department of regulatmn and

icensing, -

4. “"Misappropriation of property’” means mtentxonal takmg, carrymg
away, using, transferring, concealing or retaining possession of a client’s
property without the client’s informed consent and with intent to de-
prive the client of possession of such property, or obtaining property of a
client by intentionally deceiving the client with a false representation
which is known to be false, made with intent to defraud, and which does
defraud the person to whom it is made. “False representation’ includesa
promise made with intent not to earry it out.

“Reasonabie cause” means that the preponderance of ev1dence leads
the dec1s10nmaker to believe the incident oceurred.

(2) CoMPLAINTS. (a) Filing a complaint. 1. Any person, health care pro-
vider, agency or other entity may complain {o the department about
abuse or neglect of a client or misappropriation of the client’s property
oceurring on or after April 1, 1992, that involved an aide who at the time
the alleged action occurred worked for a health care provider. The com-
plaint shall be received by the department not more than 60 days after
the alleged action occurred or is discovered.

2. A complaint may be made orally or in writing. The complainant
iha]l include as part of the complaint the following information, 1f
nown:

Register, December, 1992, No, 444
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a. The name of the aide against whom the allegation is made;

b. The name of the health care provider where the alleged incident
occurred;

¢. The date, time and location of the alleged incident;

d. The name of the client involved in the alleged incident;

e. The name, address and telephone number of the complainant;

f. The names of any witnesses;

£, The names of any individuals with knowledge of the alleged action;
h. The name of the administrator of the health care provider; and

i. A description of the alleged action.

Note: A complaint may be Rled with the Department by sending it to the Division of
Health, Bureau of Quality Compliance, P.O. Box 309, Madison, Wisconsin 53701 or by writ-
ing or catlmg the nearest regional office of the Bureau of Quality Comphance A list of those
ofiices is found in Appendix A.

(b) Notice of mandatory reporting. A nursing home required under 42
CFER 483.13 (¢) (2) to report an allegation of abuse to state officials, shall
notify the aide who is the subject of the allegation that a mandatory
report is being made. The notice to the aide shall be made simultaneously
with the mandatory reporting. The notice shall include identification
with reasonable particularity of the action which is the basis for the
allegation.

(c) Imvestigation. 1. The department shall be responsible for investigat-
ing a complaint to determine if the alleged abuse or misappropriation of
property took place.

2, Within b working days after receiving a complaint of alleged abuse
or misappropriation of property, the department shall sereen the com-
plaint and make a determination as to whether an investigation is
necessary.

3. If the department determines that an investigation of a complaint is
not required, it shall notify in writing the complainant, the involved
health care provider and the aide who 1s the subject of the complaint of
its determination.

4, If the department determines that an investigation of a complaint is
necessary, it shall provide the aide who is the subject of the complaint
}wlti.h written notice of the investigation. The notice shall contain the
ollowing:

a. fA brief statement regarding the purpose of the investigation;

b. Identification with reasonable particularity of the alleged abuse or
misappropriation which is the basis for the mvesttgatlon and the evi-
dence the allegation-is based on;

c¢. The statute or rule alleged to have been violated;

d. The potential sanctions that could result if the alleged abuse or mis-
appropriation of property is substantiated;
Register, December, 1992, No. 444
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e. A statement that the department is obligated to complete its inves-
tigation as soon as possible; and ‘

f. A statement that the aide’s right to have a representative of his or
her choice present during any contact or discussion with the depart-
ment’s investigators during the course of the investigation.

5. For the period prior to July 1, 1993, the department shall complete
1ts investigation as soon as posmble after receiving a complaint. Begin-
ning July 1, 1993, the department shall complete its investigation 60
days after receiving a complaint,

(d} Decision. 1. Upon completing its investigation, the department
shall prepare a written decision and mail it to the aide, the health care
provider involved in the alleged incident and the complainant.

2. If the department determines there is credible evidence to substanti-
ate the allegation, the department’s written decision under subd. 1 shall
be sent to the aide, the involved health care provider and the complain-
ant via certified ma:l return receipt requested, and shall contain all of
the following:

a, A brief description of the allegation and the investigation conducted
by the department, with enumeration of the findings and eonclusions;

b. Notice that the aide may contest the department’s decision by
timely requesting a hearing conducted before the department, The no-
tice shall describe the appeal process under sub. (3);

¢. Notice that failure to eontest the department’s decision by timely
requesting a hearing shall result in a finding that the aide committed the
alleged act of abuse or misappropriation of property and that the finding
shall be entered on the nurse aide registry, and what the consequences
are of entermg the finding on the registry;

d. Notice that the aide, whether or not the aide is appealing the de-
partment’s decision, has a right to submit a short rebuttal statement in
writing to dispute the finding and that the statement will be included in
the registry but wiil not by itself have any effect on the consequences of
having the finding entered on the registry; and

e. Notice that the aide may waive the right to a hearing, but, that if
the aide waives the right to a hearing or does not file a timely request Eor
a hearing, the finding shall be entered on the registry.

(e) Hearing right. 1. If an aide waives the right to a hearing or fails to
file a timely appeal pursuant to sub. (8) (a) 2, the department shall enter
the aide’s name, documentation of the department’s investigation, in-
cluding the nature of the allegation and evidence that led the department
to conclude that the abuse or misappropriation of property took place
and the aide’s rebuttal statement, if provided, on the registry. Thisinfor-
mation shall be entered on the registry within 10 days after the last day
of the period under sub. (3) (a) 2 during which the aide may appeal the
department’s decision. The department shall include the information
that the aide did not appeal the decision.

2. If an atde files a timely appeal, the aide’s name and a summary of the
department’s decision may not be entered on the registry until the hear-
ing examiner’s decision is mailed and only in accordance with sub. (3)
(b).
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(3) HEARINGS. (a) Request for hearing. 1, An aide may appeal the de-
partment’s decision that the abuse or misappropriation of property took
p_]ace by filing a request for hearing with the department.

2. The hearing request shall be submittted in writing to the depart-
ment’s office of administrative hearings within 30 days after the aide’s
receipt of the department’s decision, The aide's receipt of the decision
shall be determined by the returned receipt under sub. (2) {d) 2 or, in lien
of a returned receipt, shall be presumed to have occurred mthm 5 days
after the date the decision was mailed.

3. A hearing request is considered filed on the date it is received by the
department’s office of administrative hearings.

Note: A request for a hearing should be sent to the Department’s Office of Administrative
Hearings, P.O. Box 7875, Madison, Wisconsin 53707. Appeals may be delivered in person to
that office at 119 King Sf., Madlson, Wisconsin.

(b) H earing and decision. 1. If an aide files a timely appeal, the depart-
ment’s office of administrative hearings shall hold a hearing in accor-
dance with s, 227.42, Stats., and issue a written decision as the depart-
ment's final order within 120 days after the date the appeal was filed,
except that the hearing examiner may extend the 120-day period if the
aide shows that a substantial reason exists to delay the hearing,

2, The office of admlmstratwe hearings shall promptly send copies of
the hearing examiner’s written decision to the aide, the health care pro-
vider involved in the alleged incident and the complainant.

3. If the hearing examiner finds there is no reasonable eause to substan-
tigte the alleged action, the finding shall not be entered on the registry.

4, If the hearing examiner finds there is reasonable cause, the depart-
ment shall enter a summary of the hearing examiner’s decision on the
reg1stry within 10 working days after the date on which the hearing ex-
aminer’s decision was mailed.

5. The hearing examiner’s written decision shall mclude.

a, Notice that the aide has the right to submit a brief rebuttal state-
ment in writing to the department to dispute the hearing examiner’s de-
cision and, tha}t if submitted, it will be included on the registry; and

b. Notice that the aide has the right to petition for judicial review pur-
suant to s. 227,53, Stats,

(4} DISCLOSURE OF FINDINGS. (a) Disclosure of substantiated allega-
tions. 1. The department in response to an inquiry made to the registry
shall indicate whether a finding of abuse or misappropriation of property
is listed in the registry and, if listed, whether a rebuttal statement exists.
Access to the decision pertaining to a listed finding and the related rebut-
tal statement may be obtained only by sending a written request to the
department pursuant to s, HSS 129,10 (5).

2. Not less than quarterly, the department sha]l report all new sub-
stantiated allegations to health care providers.

(b) Disclosure of unéubstantiated allegations. The decision and other
records relating to an unsubstantiated allegation, which includes an alle-
gation pending investigation, shall not he placed on the registry and are
Register, December, 1992, No. 444
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not accessible to a requestor of registry information, These records may
be disclosed only to the following: _

1. Authorized staff of ‘the department and of the federal department of
health and human services;

2. A law enforcement officer or agency for purposes of related investi-
gations or prosecutions;

3. A court or administrative agency for use in related investigations or
proceedings regarding licensing or regulation of a health care facility, or
a licensed health professional;

4. A person engaged in bona fide research who, at the department’s
discretion, has been granted access but only if information identifying
the aide, individual, client, complainant and health care provider in-
volved are not disclosed to the researcher; or

5. As otherwise required by law.

(c) Duration of placement on the regzs!ry The information placed on the
registry regarding findings of abuse or misappropriation of property shall
remain on the registry permanently, unless:

1. The hearing examiner’s decision is reversed by a court of law;

2. The department is notified of the death of the aide listed on the
registry; or

3. As otherwise required by law,
History: Cr. Register, December, 1992, No. 444, eff. 1-1-93.

HSS 129.12 Appeals. (1) An aggmeved party may appeal to the depart—
ment’s office of administrative hearings any of the following:

(a) A denial of a request for a waiver or variance under s, HSS 129.04
(3 (b) or the revoecation of a waiver or variance under s, HSS 129,04 (3)

(b) A denial of an application for eertification of an instructional pro-
gram under s. HSS 129,05 (2) (a) 2;

(e) A denial of an application for certification of a competency evalua-
tion program under 5. HSS 129,05 (2) (b) 3;

(d) A denial of an application under s. HSS 129.06 (3) for approval of
training course for primary instructors;

(e) A denial of an application under s. HSS 129.09 (2) (b) for approval
of a comparable program; or

(f) A denial under s. HSS 129.10 (4) (b) of an application to include a
person in the registry,

{2) An appeal shall be in writing and shall take the form of a request
for a hearing. The request for a hearing shall be filed with the depart~
ment’s office of administrative hearings no later than 30 days after the
date of the denial, suspension or revoeation, and is considered filed when
received by that office,

Note: 1: The address of the Department’s Office of Administration Hearings is P.O. Box
7875, Madison, Wisconsin 53707.
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Note: 2:. As provided in s, 146.40 {4m), Stats,, an aggrieved party wanting to appeal a
suspension or revocation of certification er the imposition of a plan of correction under s, HSS
129.05 (2) (c) 4 should ask the department of administration’s division of hearings and ap-

eals in writing for a hearing. The address of the Department of Administration’s Division of
earings and Appeals {s 5005 University Avenue, Suite 201, Madison, Wisconsin 53705-5400,

History: Cr, Register, June, 1991, No. 426, eff. 7-1-91; 1, (1) (¢) and (e}, renum, (1} (d) and

{f) to (h) to be (1} (¢) to {f), Register, June, 1992, No. 438, efi. 7-1-92; renum. from HSS
129.11, Register, December, 1992, No. 444, eff, 1-1-93,
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