COMMISSIONER OF SECURITIES SHC 32 115

. Chapter SEC 32

EXEMPTION AND REGISTRATION OF FRANCHISES
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History: Emergency rules covering general subject matter were adopted eﬁ‘ective July I,

SEC 32 01 Requirement for I‘ranchlse exemplmn nolice ﬁlmgs A notice
of exemption pursuant to astatute or rule under ch, 553, Stats., that does
not specify the information to be provided, shall constst of the foliowmg.

(1) The examination fee prescribed under s. SEC 35.01;

{2) A statement by the franchisor or the franchisor's attorney on its
behalf describing how the franchlsor meets the conditions for use of the
exemption; and

(8) A copy of either an offering circular prepared in the form required
by s. SEC 32.06 or a disclosure document prepared in the form required
by 16 CFR Part 436, the federal trade commission’s disclosure reguire-
mertts and prohlbltlons concerning franchising and business opportunity
ventures.

' History: Cr, Reglster, October, 1972, No. 202, eff. 11-1-72; am. Register, December, 1980,
No. 300, eff. 1-1-81; am, (3), Register, December, 1981, No. 312 off. 1-1-82; r, and reer. Regis-
ter, December, 1988, No, 396, eff, 1-1-89.

SEC 32.03 Material  evenis or material changes affecung exempted
franchisors .and their franchises. Franchisors whose franchises are ex-
empted under s, 5563.22 or 558,25, Stats., shall be required, as a condition
of maintenance of the exemption, to notify the commissioner in writing.
within 30 days after the happening of any material event or material
change within the meaning of s. SEC 31.01 (3), affectmg the exempted
franchises or the franchisor.

“History: Cr. Register, October, 1972, No. 202, elf, 11-1-72; renum, from SEC 32.04 and
a&nlflleglster, December, 1980, No. 300, et’f 1-1-81; am, Regaster, December, 1988, Ne. 396,
e -

SEC 32,05 Exemptions by the commissioner, (1) The fo]lowmg'transac-
gons shall be exempted from s. 553 21, Stats., pursuant to s. 663.25,
tats.:

(a) Any offer to sell or sale by a governmental entity of a franchise for
cable telecommunieations rights except offers to sell and sales of such
franchises where: ~

1, The franchisee of a governmental entity offering or selling such
rights sells or offers rights to participate in such a business or a prospec-
tive business of a eable telecommunications nature; or

Register, December, 1992, No. 444




116 SEC 32  WISCONBSIN ADMINISTRATIVE CODE

2. A franchisee or. prospective franchisee of a governmental entity ad-
vertises, offers to sell or sells an interest in'such franchise or prospective
franchise which may consist of, but not be limited to, access to the use of
existing facilities, rights granted by the governmental entity, or rights or
facilities to be acquired.

(b) Any offer to sell or sale of a franch1se which includes payment by a
person for the right to participate in a distribution or marketing plan
where such payment, computed on an annual basis, does not exceed
$1 000 in excess of the bona fide wholesale price for such product or ser-
vice in wholesale transactlons. . .

(e) Any oﬂ‘er to sell, or sale, of a franchise n‘ all of the followmg cond;-_
tions are met:

1. There is filed on behalf of the franchiscr an xrrevocable guaranty of
performance in the form required by the commissioner pursuant to
which a corporation owning at least 80% of the franchisor absolutely and
unconditionally guarantees the franchisor's performance of lts obhga-
tions under the franchlse agreements,

2, The corporation actmg as guarantor in subd. 1 has a net worthon a
consolidated basis according to its most recent audited financial state-
ment of not less than $5,000,000.

3. The franchisor either: a. has at least 25 Iranchlsees conducting the
business of the franchise at 25 lecations in this state at all times during
the b-year period immediately preceding the offer or sale; or b. has con-
ducted business which is the subject of the franchise continuously for not
less than 5 years preceding the offer or sale, :

4, The franchisor discloses in writing the information required under s.
SEC 82.01 (3) to each prospective franchisee at least 10 business days
prior o the execution by the prospective franchisee of any binding
franchise or other agreement or at least 10 business days prior to the
receipt of any consideration, whichever first oceurs.

B, There is filed by or on behalf of the franchisor, at least 10 business
days prior to the offer of a franchise in this state, a notice of the proposed
offer or sale, mciudmg any. prospectus, eircular or other material to be
delivered to prospective franchisees and other information the commis-
sioner may require, together with a consent to sérvice of process as speci-
fied in s, 553.27 (10), Stats., and the commissioner ‘does not by order
withdraw, deny or revoke the exemption within 10 business days. The
commissioner may, within 10 days after the filing date of the notice or
other information, require that additional information reasonably re-
lated to the offering be filed. If the commissioner requires additional in-
formation, the date by which the commissioner may withdraw, deny or
revoke the exemptlon is 10 days after the date of filing that information.

6. The franchisor files annually with the commissioner within 120 days
after the close of its fiscal year, a copy of ifs current offering circular pre-
pared in the form required by s. SEC 32. 08, or disclosure document pre-
pared i in the form required by 16 CFR Part 436, the federal trade com-.
mission’s disclosure requirements and prohlbitlons concerning
franchising and  business opportunity ventures. The filing by the
franchisor shall be signed by an officer or general partner of the franchisor
in the manner preseribed by s. SEC 32.11, and shall be accompanied by a:
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statement by the franchisor setting forth how the requirements for use of
the exemption continue to be met.

(d) Any offer to sell or sale of a franchise to any of the followmg
1. The franchisor of the franchise;

2. A bank, trust company, credit union or savmgs and loan association
purchasing a franchlse for its own account.

(e) The offer or sale to a {ranchisee or prospective franchisee where the
franchisee or prospective franchisee is not domiciled in this state and
where the franchise business will not be Oﬁerated in this state, and pro-
vided that the offer, sale and purchase of the franchise is effected in com-
pliance with any applicable franchise law of the state in which the
franchise business will be operated or the franchisee is domiciled.

(f) The offer or sale to an existing franchisee of an additional franchise
thatisthesameasa franchlse that the franchisee ig operatmg at the time
of the offer or sale. :

(2 The offer or sale of a franchise or interest in a fi*anchise which also
constitutes a security that is either registered or exempt from registra-
tion pursuant to ch. 551, Stats.

(h) Any modification or amendment of an exlstmg franchlse agreement
if there is no interruption in the operation of the franchise business and
there is no material change in the franchise relationship. For purposes of
this paragraph, an interruption in the operation of the franchise business
solely for the purpose of relocating that business shall not be considered a
material change in the franchise relationship or an interruption m the
operation of the franchise business, '

(i} The offer and sale of a franchise by the franchisor during the pen-
dency of an application to renew the franchisor’s registration statement
under s. 553,20, Stats,, or an application to amend a reglstratxon state-

ment pursuant to 5. 55_3 31, Stats., if all of the following requirements are
met: :

1. ’I‘he offer and sale is made by means of the prospectus contained in
the effective registration statement.

2. The prospectus is supplemented b a supplemental disclosure docu-
ment, filed with the commissioner at the time of the renewal or amend-
ment application, diselosing all differences between the prospectus for
the effective registration statement and the prospectus filed in connec-
tion with the renewal or amendment application,

3. The supp!emental disclosure document is delivered to, and left w1th
the prospective franchisee,

(2) Unless otherwise specified, nothing in this rule shall prevent the
commissioner from exercxsing authority under 8. 563.28 (1) (a), (b), (e},
(e), (f) or (h), Stats.

History: Cr. Register, October, 1972, No 202, eff, 11-1-72; renum, from SEC 32 06 Regis-
ter, December, 1980, No. 300, off. 1-1-81; am, (1}(intro ) Reglster, December, 1981, No. 312,
eff. 1-1-82; am. (1) {a) and (2), Register, December, 1984, No. 348, eff, 1-1-85; am. (1) (bl r.
and reer, (1) {c), cr, (1) (d), Register, December, 1985, No 360, eff, 1-1-86;am, (1) (b) and (c)

s er (1) {e) to (i), Register, December, 1987, No, 384, «ff. 1~1-88 cr. (1) {e) 6., Register,
December, 1988, No. 396, eff, 1-1-89; am. (1) (mtro ), Register, December, 1991, No. 432, off
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1-1-92; am, (1) (¢) 5., Register, December, 1992, No. 444, eff, 1-1-93, Correction in (2) made
under s. 13,93 (2Zm) (b) 5, Stats., Register, December, 1992, No. 444,

SEC 32,06 Form of ap?llcauon (1) All applications for registration of an
offer to sell or sale of a franchise, all registration renewal statements and
all applications to amend the registration statement shall be filed upon
the uniform franchise registration application adopted in September,
1975 by the Midwest Securities Commissioners Association and adopted
in April, 1980 by the North American Securltles Admlnlstrators
Association.

(2).In determmmg whether an appllcant has complied with the re-
quirements of the uniform franchise registration application, the com-
missioner shall follow the Guidelines for Preparation of the Uniform
Franchise Offering Circular and Related Documents adopted in October,.
1977 by the Midwest Securities Commissioners Association and in April,
1980 by the North American Securities Administrators Association, as
amended November 20, 1986 and October 31, 1988. Copies of the Guide-
lines are available from the commissioner’s office for a prepaid fee of $20,
The Guidelines are published in the CCH NASAA Reports published by
Commerce Clearing House and are on file at the ofﬁces o[ the Wisconsin
secretary of state and the revisor of statutes.

(3) An applicant’s offering circular shall disclose, and its franchise con-
tract or agreement shall state, that ch. 135, Stats., the Wisconsin Fair
Dealership Law, supersedes any provisions of the apphcant’s franchise
contract or agreement ineonsistent with that law.

History: Cr, Register, December, 1980, No, 300, eff, 11-81 cr. {3), Register, December,
1988, No. 372, efi, 1-1-87; am. (2}, Reglster, December, 1987, No. 384, off, 1-1-88; am. (2),
Register, December, 1989, No. 408, eff, 1-1-90, ;

SEC 32.07 Renewal or amendment of regisiralion statemenis, (1) A re-
gistration renewal statement under s, 5563.30, Stats., shall be filed on a
form préscribed by the commissioner not less than 15 busmess days prior
to the end of one year from the effective date of the reglstratxon state-
ment unless such period is waived by order of the commissioner, and
shall be accompanied by thelatest form of prospectus or offering circular,
meeting the requirements of 5. SEC 32.06, used in connection with the
sale of the registered franchises together with a halance sheet of the
franchisor as of a date within 120 days of the proposed renewal date and
an income statement and analysis of surplus of the franchisor for its last
fiscal year preceding the date of the balance sheet and for the period be-
tween the close of the franchisor’s last fiscal year and the date of the
balance sheet, all meeting the requirements of s. SEC 85.05. I no stop
order or other order under s, 5563.28, Stats,, is in effect, renewal of the
registration statement becomes effective on the day on which the prior
registration statement expires or at an earlier time as the commissioner
determines,

(2) An appheat:on to amend a reglstratlon statement under s, 553. 31,
Stats., shall be filed on a form prescribed by the commissioner at any
time durmg the effectweness of a registration statement under s, 553.29,
Stats, The commissioner may take, upon such filing, action appropriate
in the public interest or for the protection of investors under s, 553.26
(20) or 553.28, Stats. The reglstratlon statement or registration renewal
statement filed with the commissioner remains in effect while an applica-
tion to amend such registration statement or registration renewal state-
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ment is being reviewed by the commissioner. If the commissioner does
not require additional information under s. 553.26 {20), Stats., or if no
stop order or other order under s. 563.28, Stats., is in efiect, the amend-
ment to the registration statement or registration renewal statement be-
comes effective 15 business days after receipt by the commissioneér of the
application to amend the registration statement or registration renewal
statement or at an earlier time determined by the commissioner, In the
case of an application for registration or a registration renewal state-
ment, the effective date of the original application for registration or, as
the case may be, registration renewal statement shall remain the date
from which time is measured for purposes of renewal of registration
Etﬁgzlggrbtgs under s. SEC 32.07, and the ﬁlmg of perfodic reports under s.

(3) In the absence of the filing of a registration renewal statement
under 8. 553.30, Stats., or of an application to amend a registration state-
ment under s. 553,31, Stats., the commissioner may by order extend the
offering period of a registration statement subject to conditions the com-
missioner prescribes for the protection of investors.

History: Cr, Register, October, 1972, No, 202, eff. 11-1-72; renum, from SEC 32,08 and am.
Reg;stleg,oDecember 1980, No. 200, off. 1- 1-81; am, (1), Register, December, 1989, No. 408,

SEC 32.08 Periodic reporis for franehlsors or franchlse registrants, (1)
Fach franchisor or registrant of franchises under s, 553.29 (2), Stats,,
shall file with the commissioner quarterly commencing 90 days after the
effective date of its registration statement any reports required by order,
on a form prescribed by the commissioner, specifying the number of
Iranchlses sold in the state pursuant to the registration statement, the
selling prices of each of the franchises, and graphic representatlons of the
exclusive areas, if any, sold to the franchisees.

(2) Each franchisor or registrant of franchises under s. 553.29 (2),
Stats., shall file with the commissioner any additional reports of sales of
franchises and financial statements required by order, and shall furnish
the commissioner, pursuant to s. 558.31 (1), Stats., with written notice
within 30 days after the happening of any material event or material
change affecting the franchisor or the franchises registered.

Hislory: Cr. Register, October, 1972, No, 202, eff. 11-1-72; renum. from SEC 32.09 and
am., Register, December, 1980, No, 300, eff. 1-1-81.

SEC 32.09 Registration proceedings, If, in connection with the examina-
tion of any application for registration under s. 553.26, Stats., any infor-
mation is reasonably required by the commissioner prior to the effective
date of an application for registration under s. 553.29 (1), Stats., and the
request is communicated by the commissioner to the applicant or inter-
ested person in any form within the 15 business day period specified in s.
553.29 (1), Stats., whlch period shall commence on the day following re-
eeipt by the commissioner of the application for registration, the filing of
an apphcatlon for registration is made when the additional mformatlon
so required is received by the commissioner,

History Cr, Register, Qctober, 1972, No. 202, off, 11-1-72; renum. from SEC 32.10 and
a? I%ngter' December, 1980, No. 300, eff, I- 1-81 am, Register, December, 1987, No. 884,

SEC 32.10 Underscoring changes, If any registration renewal statement
under s, 553.30, Stats., or any application for amendment to a registra-
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tion statement under s, 5563.31, Stats., alters the text of the prospectus or
offering circular, or of any item, exhibit or other document previously
filed as a part of the application for registration under s. 553.26, Stats.,
the changes in the text shall be indicated by means of underscormg or in
some other appropriate manner.

History: Cr. Register, October, 1972, No. 202, eff. 11-1-72; renum. from SEC 32.11 and
am., Register, December, 1980, No, 300 off, 1- 1-81

SEC 32,11 S:gnmg of applications. An application for registration under
s, b53.26, Stats., a registration renewal statement under s, 553.30, Stats.,
an application to amend a registration statement under s. 553.31, Stats.,
an application for an opinion confirming an exemption from registration
under s, 563,22, Stats., a notiee filing under s. SEC 82.05 (1) (e) or an
application for an order of exemption under s. 553.25, Stats., shall be
signed by an officer or general partner of the applicant, as the case may
be, however, it may be signed by another person holding a power of at-
torney for such purposes from the applicant and, if signed on behalf of
the applicant pursuant to such power of attorney. shall include, as an
additional exhibit, a copy of said power of attorney or a copy of the cor-
porate resolution authorlzmg the person signing to act on hehalf of the
applicant.

History: Cr. Register, October, 1972, No, 202, eff, 11-1-72; renum. from SEC 32.12, Regis-
ter, December, 1980, No, 300, eff. 1-1-81; am. Reglster, December, 1981, No. 312, eff, 1-1-82;
am, Register, December 1985, No. 360, eff, 1-1-86.

SEC 32.12 Escrow of franchise fees and other consideration. (1) In acase
where the applicant has failed, within the meaning of 's. 563.27 (2),
Stats., to demonstrate that adequate financial arrangements have been
made {o fulfill obligations to provide real estate, improvements, equip-
ment, inventory, training or other items included in the. offering; the
commissioner may impose, as a condition to the registration of a
franchise offering, an eserow of the franchise fees and other funds paid by
the franchisee or subfranchisor until no later than the time of opening of
the franchise business.

(2) When an eéscrow condition is imposed under sub, (1), 100% of
franchise fees and all other funds paid by the franchisees or sub-
franchisors for any purpose shall within 48 hours of the receipt of the
funds, be placed with the depositary until the commissioner takes fur-
ther action pursuant to sub. (1), All checks shall be made payable to the
depositary.

(3) When an escrow condition is imposed under sub, (1), the franchisor
shall deliver to each franchisee or subfranchisor, a purchase receipt, in a
form approved by the commissioner. Such purchase receipts shall be con-
secutively numbered and prepared in triplicate and the original given to
the franchisee or subfranchisor, the first copy to the depositary together
with the payment received and the second copy to the franchisor,

{4) Funds subject to an eserow condition imposed under sub. (1), shall
be placed in a separate trust account with a national bank located in
Wisconsin or a Wisconsin bank or trust company. A written consent of
the depositary to act in such capacity shall be filed with the
commissioner.

(5) (a).The commissioner shall authorize the depositary to release to
the franchisor such amounts of the eserowed funds applicable to a speci-
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fied franchisee (or subfranchisor) upon a showing that the franchisor has
fulfilled its obligations under the franchise agreement or that for other
reasons the escrow is no longer required for the protection of franchisees,

{b) An application to the commissioner for written authorization to
release escrowed funds to the franchisor shall be verified and shall
contain:

1. A statement of the franchisor that all required proceeds from the
sale of franchises have been placed with the depositary in accordance
with the terms and conditions of the impound or eserow condition;

2, A statement of the depositary signed by an appropriate officer set-
ting forth the aggregate amount of escrow funds placed with the
depositary:; :

3. The names of each franchisee {or subfranchisor) and the amount
held in the escrow for the amount of each franchisee (or subfranchisor);

4. A showing that the franchisor, with respect to each franchise the
funds for which are sought to be released, has completely performed obli-
gations, cited by reference to the franchise agreement and its provisions,
to provide real estate, improvements, equipment, inventory, training or
other items, as the case may be; and

B. Such other information as the commissioner may reasonably
require,

History: Cr. Register, Qctober, 1972, No. 202, eff. 11-1-72; renum. from SEC 32.13 and am.
g}, g{;‘gis?r.llil)fggmber, 1980, No. 300, eff, 1-1-81; am. (5) {(b), Register, December, 1987,
0. 384, eff. 1-1-88.

SEC 32,13 Surety hond in lieu of escrow. In lieu of the imposition of an
eserow condition under s. 558.27 (2), Stats., and s, SEC 32.12, a
franchisor may post a surety bond in such amount as shall be required by
the commissioner, The bond shall be issued by a corporate surety author-
ized to transact business in the state of Wisconsin, conditioned upen the
completion by the franchisor of its obligations under the franchise con-
tract to provide real estate, improvements, equipment, inventory, train-
ing or other items included in the offering.

History: Cr. Register, October, 1972, No, 202, eff, 11-1-72; renum, from SEC 32,14, Regis-
ter, December, 1980, No, 300, eff. 1-1-81; am. Register, December, 1981, No, 312, eff. 1-1-82,
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