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ORDER OF THE
"DEPARTMENT OF HEALTH AND SOCIAL SERVICES
REPEALING, RENUMBERING, AMENDING, REPEALING
'AND RECREATING AND CREATING RULES

To repeal HSS 106.04(6), (7) and (8); to renumber HSS 106.04(1m)(d) and (9) and 106.075 to
106.10; to amend HSS 105.01(3)(d)3 and (e), 106.04(1m)(c)1, 107.02(2)(c) and (d), 107.13(4)(a)2
and 108.02(4); to repeal and recreate HSS 101.03(35), 106.02(9), 106.03(1) to (3) and (7) and
106.04(5); and-to create HSS 101.03(96m), 105.01(3)(f), 106.02(11), 106.03(8), 106.04(1m)(d),
106.08, 106.12(1m), 106.13, 107.02(2)(e) to () and (3)(i), 107.13(4)(a)8 and 108.02(8) and (9),
relating to health care prov1der claims for reimbursement, recordkeeping and admlmstratlve sanctions
under the Medlcal Assistance (MA) program.

Analysis Prepared by the Department of Health and Social Services

, A recent session law, 1991 Wisconsin Act 269, directed the Department to promulgate rules

relating to health care provider claims for reimbursement from the Medical Assistance (MA) program
for services provided to MA recipients. This rulemaking order modifies the current rules in several
respects. The deadline for billing for MA services is changed from 12 months to 365 days after the
date of service, with exceptions spelled out. Exceptions include an allowed 455 days for the fiscal
agent’s receipt of resubmitted or adjusted claims, and instances where a Department-initiated
adjustment, a Medicare or other insurance payment, retroactive recipient e11g1b111ty, or a court order
or hearmg decision is involved.

Existing requirements for recordkeeping and claims documentation necessary for the provision of
medically necessary services and for submitting accurate and complete claims for those services have
been clarified. A definition of "medically necessary" has been added. The rules are made to state
explicitly that services are reimbursable only when billing, documentation, and recordkeeping
requirements are met and that meeting these documentation and recordkeeping requirements are also a
condition of continued certification in the MA program.

Requirements for submitting claims, whether by paper or electronic media, have been
rewritten-to clarify the respective responsibilities of providers and the Department. Language has
been added to make clear that the Department’s approval of a prior authorization request does not
relieve the provider of responsibility for complying with all federal and state statutes and regulations
as well as instructions contained in provider handbooks and bulletins issued by the Department. An
- approved prior authorization is not a guarantee of payment. The relationship between prior
authorization and payment has been clarified.

Consistent with standard auditing practices, language has been added to allow use of nationally- -
accepted sampling and extrapolation methodologies to determine amounts owed by the provider to the
Department as the result of an investigation or audit. Additionally the procedures and time schedule
for return of overpayments have been defined. :

Language has been added to enable the Department to impose an intermediate sanction, in lieu of
suspension or termination of certification, when a provider does not comply with program 4
requirements. Also, consistent with federal regulations, the rules permit the Department to
temporarily withhold payments from a provider suspected of fraud.
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The Department’s authority to approve an application for waiver or variance of a rule in
chs. HSS 102, 103, 104, 105, 107 or 108 has been amended to clarify that a waiver or a variance
must comply with state law and federal requirements. A waiver or variance will not be available to -
permit coverage of a non-covered or medically unnecessary service. The appeals process has also
been clarified to protect providers and recipients from arbitrary and capricious acts of the -

Department.
Appeal rights are found at various places in the existing rules. This order clarifies the
.application of those rights. The language also better defines non-reimbursable covered services, and
clarifies that recipients are not responsible for payment of non-reimbursable covered services.
Requirements for billing for services when the recipient has Medicare or other third party
insurance are revised to conform to current practice and federal requirements. Conditions for
coverage of day treatment services for mentally ill recipients are clarified.

The Department’s authority to repeal, renumber, amend, repeal and recreate and create these
rules is found in s. 49.45(10), Stats. The rules interpret s. 49.45(3), Stats. ,

SECTION 1. HSS 101.03(35) is repealed and recreated to read:
HSS 101.03(35) "Covered service" means a service, procedure, item or supplvies for which MA
reimbursement is available, provided to a recipient of MA by an MA-certified provider qualified to

provide the particular service, procedure, item or supplies or under the supervision of a certified and

. qualified provider.

SECTION 2. HSS 101 03(96m) is created to read:

HSS 101.03(96m) "Medlcally necessary” means a medical assistance service under ch, HSS 107
that is:

(a) Required to prevent, identify or treat a recipient’s illness, injury or dxsabxhty, and

®) Meets the following standards:

1. Is consistent with the recipient’s symptoms or with prevention, diagnosis or treatment of the
" recipient’s illness, injury or disaiai]ity; ,
2. 'Is provided consistent with stanciards of accéptable quality of care applicable to &e type of

service, the type of provider and the setting in which the service is provided;
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3. Is appropriate with regard to generally accepted standards of medical practice;

4, Is not medicany contraindicated with regard to the recipient'svdiagnoses, the recipient’s
symptoms or other medically necessary serviceS being providéd to the recipient;

5. Is of proven medical value or usefulness and, consistent with s. HSS 107.035, is not
experimental in nature; | | |

6 Is not duplicative with respect to other services being provided to the recipient;

7 Is not solely for the convemence of the recipient, the recipient’s family or a provnder |

8. With respect to prior authorization of a service and to other prospective coverage
determinations made by the department, is c_ost-effective compared to an alternative medically
necessary service which is reasonably accessible to tﬁe recipient; and

9. Is the most appropriate supply or level of service that can safely and effectively be provided

to the recipient.

SECTION 3. HSS 105 .0.1’(3)(d)3 and (e) are amended to read:
HSS 105.01(3)(d)3. Whether any of the persons named in compliance with subd. 1 or 2 is
related to another as spouse, parent, child or sibling; and

(¢) Execute a provider agreement with the department-; and

SECTION 4. HSS 105.01(3)(f) is created to read:

_HSS"IOS,.OI(S)(f) 1. Accept and consent to the use, based bn a methodolo;y determined by the
investigating or éu_diting.agency, of statistical sampling and extrapolation as the means to deiérmine
amounts owed by the provider to MA as the result of an investigation or audit conducted by thel
.department, the department of justice medicaid fraud control unit, the federal department of health

and human services, the federal bureau of investigation, or an authorized agent of any of these,

PE08177A.CS/CODE | | 3 .



2. The sampling fcind extrapolation methodologies, if any, used in the investigation or audit shall

be generally consistent, as applicable, with the guidelines on audit sampling issued by the statistical
_sampling subcommitwg of the american institute of certified public accountants. Extrapolation, when'
performed, shall apply to the same period of timé upon which the sampling is derived.

3. The department and the other investigative agencies shall retain the right to use alternative
means to determine, consistent with applicable and geherally accepted auditing practices, amﬁunts
owed as the result of an investigation or audit.

4. Nothing in this paragraph shall be coﬁstrued to limit the right of a prov'ider to appeal a

department recovery action brought under s. HSS 108.02(9).

SECTION ‘5. HSS 106.02(9) is repealed and recreated to read:

HSS 106.02(9) MEDICAL AND FINANCIAL RECORDKEEPING AND
DOCUMENTATION. (a) Preparation and maintenance. A provider shall prepare and maintain
truthful, accurate, complete, legible and concise> documentation and medical and financial records-
specified under this subsection, s. HSS 105.02(6), the ielevant, provisions of s HSSv 105.02(7), cher
relevant sections in chs. HSS 105 and 106 a;id the relevant sections of ch, HSS 107 that relate to
documentation and medical and ﬁnaﬁcial recordkeeping for specific services rendered to a recipient by

- acertified provider. In addition to the documentation and r@rdk&phg requirements specified in
pars. (b) to (d), the providef’s dbcum‘eﬁt'atiop, unless otherwise speciﬁcallj contained ir;the
" recipient’s medical record, shall include: |
1. The full name of the recipient;
2. The identity of the person who provided the service to the recipient;
| 3. .An accurate, complete and legible description of eaph service provided;
4, The purpose of and need for' the service;

5. The quantity, level and supply of service provided;
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6.
7.

8.

The date of service;
The place where the service was provided; and

The pertinent financial records.

.(b) Medical record content. A provider shall include in a recipient’s medical record the

following written documentation, as applicable:

1.

2.

6.

7.

Date, department or office of the prpvider, as api)licable, and provider name and profession;
Chief medical complaiht or purpose of the service or services;

Clinical ﬁndingg;

Diagnosis or medical impression;

Studies ordered, such as laboratory or x-ray studies;

Th_erapies or other treatmexits administered;

Disposition, recommendations and instructions given to the recipient, including any

 prescriptions and plans of care or treatment provided; and

8.

Prescriptions, plans of care and any other treatment plans for the recipient received from any

other provider.

. (c) Financial records. A provider shall maintain the following financial records in written or

electronic form:

1.

Payroll ledgers, cancelled checks, bank deposit slips and any other accounting records

prepared by the provider;

2,

Billings to MA, medicare, a third party insurer or the recipient for all services provided to

the recipient;

3.

Evidence of the provider’s usual and customary charges to recipients and to persons or

payers who are not recipients;
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4, The provider’s appointment books for patient appointments and the provbider’s schedules for
patient supervision, if applicable; | |

5. Bﬂling claims forms for either manual or electronic billing for all health services provided to
the recipient;

6. Recérds showing all persons, corporations, partnershibs‘ and entities with an ownership or
controlling interest in the provide;, as defined in 42 CFR 455.101; and

7. Employe records for those persons currently employed by the provider or who have been
employed by the provider at any time within the previoﬁs 5 years. }Employe records shall include
employe name,A salary, job qualifications, position deécription, job title, dates of employment and the
employe’s current home address or the last known address of any former employe.

(d) Other documentation. 1. -The ﬁrovider shall maintain documentation of all information

received or known by the provider of the reéipient’s eligibility for services under MA, medicare or
ahy other health care plan, ipcluding but not limited to an indemnity health insurance plan, a ilea]th
maintenance organization, a preferred provider organization, a health insuring organization or other ‘
third party payer of heatﬁ care. | |
: 2. The provider shall retain all e.vidence of claims for reimbursement, claim denials and
. adjustments, remittance advice, and settlement or demand billings resulting from claims submitted to
MA, medicare or other health care plahs. | |
3. The provider shall retain all evidence of prior authorization requests, cost reports and -
sﬁpplgmental cost or medical information submitted to MA, medicare and other third party payers of
héalth care, including the data, information and other documentation necessary to support the |
truthfulness, accuracy and completeness of the requests, reports and supplemental informaﬁén.
(e) Provider responsibility. 1. Each provider is solely responsible for the truthfulness,
_accuracy, timeliness and completeness of claims, cost reports, prior authorization requests and any

supplementary information relating to the provider’s MA certification or reimbursement for services
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submitted to MA or to medicare or any other third party payer for claims or requests for MA
recipients, whether or not these claims, reports and requests are submitted on paper or in electronic
form. This includes but is not limited to the tnithfulness, accuracy, timeliness and completeness of
the documentation necessary to support each claim, cost report and prior authorization request. The -
use or consent to use of a service, system or pfocess for the preparation and submission of claims,
cost reports or prior authorization requests, whethef in electronic form or on paper, does not in any
way relieve a provider from sole responsibility for the truthfulness, accuracy, timeliness and
completeness ofvclaims',‘cost reports, prior authoﬁzation requests and any supplementary information.
relating to the provider’s MA certification and claims for reimbursement for services submitted to
MA or to medlcare or any other third party payer %the case of claims, reports or requests for MA
recipients. The provider is responsible whether or not the provider is charged for the services,
systems or processes and whether or not the department or its ﬁscal agént consents to the electronic
preparation and submission of claims,‘ cost reports, prior authorization requests and any
supplementary information relating to the provider’s MA certification and claims for reimbursement
for services. |

2. All records under pars; () to (d) shall be retained by a provider fof a period of not less than
S years, except that a rﬁral health clinic provider shall retain the records for not less than 6 years,
This period shall Begin on the date on which’the provider received payment from tﬁe program for .the V.
service to which the records relate. Termination of a provider's participatioh does not terminate the
provider’s responsibility to retain the records unless an altémative #rrangement for record retention
and maintenance has been established by the provider. | |

3. Providers are solely responsibie for all costs associated with n;eeﬁng the responsibilities
under the provider agreement required undef S. HSS 105.01(3)(e) and the preparation and submission
‘of claims, whether in electronic form or on paber, to MA or to medicare or other third party payers

in the case of claims for MA recipients, regardless of the means or source of the preparatién and
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* submission. This inpludes but is not limited to claims preparation, acquisition or submission services
and services which prepare, acquire or submit claims to pay#rs, including but not limited to MA, on
behalf of the provider, whether or not the provider or the provider’s membership organiiation is
cﬁa;ged for the preparation or submission of claims, and any other activity requiréd under the
provider agreement in accordance with s. HSS 105.01(3)(e).

4, At the request of a person authorized by the department and on presentatioﬁ of that person’s
.credentials, a prévider shall permit access to any requested 'recOrds, whether in written, electronic, or
micrographic form. Access for ﬁurposes of this subsection shall include the opportunity to inspect,
review, audit and reproduce the records.

5. Except as otherwise pro‘vided under a contract between the department and providérs or pre-
paid hgalth plans, gnd except for recbrds requested by the peer review organization under contract
with the department, all costs of reproducfion by a provider of records under this subsection shall be |
paid by the department at the per-page rate for record reproduction established by the department
under s. HSS 108.02(4). Reproduction costs for records requested by the peer review qrganization
shall be paid at the prevailing per-p'ége rate for MA records established by that organization.

(f) Condition for reimbursement. Services covered under ch. HSS 107 are non-reimbursable

| under the MA program uniess ‘.the documéntation and medical recordkeeping requirements under this
section are met. .

(g) Supporting dgg.umengtign. The department may refuse to pay claims and m#y recover
pievious payments made on claims where the provider fails or refuses to prepare aﬁd méintain records
or permit authorized department pérsonﬂel to have access to fecords required under s. HSS 105.02(6)
or (7) and the relevant sections of chs. HSS 106 and 107 for purposes of disclosing, suBstantiating or
otherwise auditing the provision, nature, scope, quality, appropriateness and hecessity of services |
which are the subject éf claxms or for purposes of determining .provider corhpliance with MA

requirements.
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SECTION 6. HSS 106.02(11) is created to read:
HSS 106.02(11) PROVISION OF NON-REIMBURSABLE COVERED SERVICES. A

provider may not bill a recipient for covered services which are non-reimbursable under

s. HSS 107.02(2).

SECTION 7. HSS 106.03(1) to (3) and (7) are repealed and recreated to read:
HSS 106,03 MANNER OF PREPARING AND SUBMITTING CLAIMS FOR

REIMBURSEMENT. (1) FORMAT. (a)‘ In this subsection, "billing service" means a provider or
an entity under contract to a provider which provides electronic media bi]ling;y or electronic billing -
transmission for one or more providers. . |

() A provider shall use claim forms prescribed or furnished by the deéartment, except ihat a

" provider may submﬁt claims by electronic media or electronic transmission if the provider or billing

service is approved by the department for electronic claims submission. A billing service shall be
approved m writing by the department based on the billing service’s ability to consistently meet
format and content specifications required for the applicable provider type The department shall,
upon request, provide a written format and the content specifications required for electronic media or
electrbnic transmission billings and shall advise the provider or billing service of procedures required
to obtain depanment approval of electronic billiqg. |

(©) Upon the department"s approval of the provider. or the provider’s billing service to submit
claims through electronic media or electronic transmission billing, the provider shall Sign an
agreement to comply with the format, content and procedural requiremebts of the department.

(d) The department may at its discretion revoke its approval and. rescind the agreement for
électronic media or electronically transmitted claims submission at any time if ﬁe provider or billing
servioé fails to f.ully‘ comply with all of the deparlme_ﬁt’s instructic;ns fof submission of electronic

media or electronically transmitted claims, or ;epeétedly submits duplicate, inaccurate or incomplete
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claims. The department may at its discretion revoke its approval and réscind the agreement under
par. (c) when the provider’s claims repeatedly fail to provide correct and complete information
necessary for timely and accurate claims processing and payment in accordance with billing
instructions provided by the department or its fiscal agent.

(2) CONTENT. (a) In theb prepération of claims, the providet shall use, as applicable,
diagnosis, pléce of sewfce, type of service, précedure codes and other information specified by the
department under s. HSS.108.02.(4) for identifying services billed on the claim. The department shall
inform affected providers of the name and source of the d(;,signated diagnosis and procedure codes.

() Claims shall be submitted in accordance with the claims ’submiséion requirements, claim
forms instructions and coding information provided by the department. o

© Wh;ather submitted directly by the provider, by the provider’s billing éervice or by anothér
agent of the provider, the truthfulness, completéness, timeliness and accuracy of any claim is the sole
responsibﬂiiy of the provider. | |

(d) Every claim submitted shall be signed by the provider or by the provider’sbauthorized agent,
certifying to the accuracy and completeness of the claim and that services billed on the claim are
consistent with theArequirements' of.chs. HSS 101 to 108 and the department’s instructionS issued
under s. HSS 108.02(4). For claims submitted by electronic media or electronic transmission, the
provider agreement under sub. (i)(c) substitutes for _the éignature required by this paragraph for each
claims submission.. | |

(3) TIMELINESS OF SUBMISSION. (2) A claim may not be submitted to MA until the
recipient has received the service which is the subject of the claim aﬁd the requirements of sub, (7)
have béen met. A claim may not be submitted by a nursing home for a recipient wﬁo is é nursing
home resident uﬁtil the day following the Iaét'date of service in the month for which teimbursexﬁent is
claimed. A claim may ﬁof be submitted by a hospital for a recipiént who is a hospital inpatient until |

the day following the last date of service for which reimbursement is claimed.
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() 1. To be considered for payment, a correct and complete claim or adjustment shall be
received by the department’s fiscal agent withiﬁ 365 days after the date of the servicé except as
~ provided in subd. 4 and par. (¢). The department fiscal agent’s response to any claim or adjustment
received rﬁore tﬁan 365 days after the date of service shall consfitute final department action with
respect to payment of the claim or adjustment in question.

2. Th‘e. provider is resbonsible for providing complete and timely follow-up to each claim
| .submissioﬁ to verify that. correct and accurate paymen‘t‘wais made, and to seek resolution of any
‘ disputed claims.

3. To ensure that submissions are correct and there is appropriate follow-up of all claims,
providers shall follow the claims preparation and submission instructions in pro’vfder handbooks and
bulletin$ issued bj the department,.

4. If a claim was originally dem'éd or incorrectly paid because of an error on the recipient
eligibility file, an incorrect HMO designation, an incorrect nursing home level of care authorization
or nursing ho@e patient liability amount, the department may pay a correct and complete claim or
adjustment only if the orig‘inal. claim was received by the deparfmént’s fiscal agent within 365 days
after the date of service and the résubmission or adjustment is received by the department’s fiscal
agent within 455 days after fhg date of service. |

5. Ifa provider contests the p.ropriety of the amount of payment received froxﬁ the department
for services claimed, the provider shﬂl notify the fiscal agent of its concerns, requesting |
reconsideration and payment adjustment. All submissions of .cla‘ims payment adjustments shall be
made within 365 days from the date of service, excepf as provided in subd. 4 and par. (c). The fiscal
agent shall, within 45 dajs of receipt of the request, respond in writing and advise what,.if any,
payment adjustment will be made. The fiscal agent;s response shall identify’ the basis for approval or
denial of the payment adju&ment requested by the provider. This action shall constitute final

departmental action with respect to payment of the claim in question.
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(c) The sole exceptions to the 365 day billing deadline are as follows:

1. If a claim was initially processed or paid and the department subsequently initiates an
adjustment to increase a rate or payment or to correct an initial processing error of the de'pértment's
fiscal égent, the department may pay a correct and complete claim or adjustment only if the provider
submits a request for an adjustment or claim and that reques.t or claim is received by the department’s
fiscal agent within 90 days after the adjustment initiated by the departmenf;

2. a. If a claim for payment under medicare has been filed with medicare within 365 days after
the date of service, the department may pay a claim relating to the same service only if a correct and
complete claim is received by the fiscal agent within 90 days after the'disposition of the medicare
claim;

b. - If medicare or private health insurance reconsiders its initial payment and réquests
recoupment of a previous payment, the department may pay a cofrect and complete request for an
~ adjustment which is received within 90 days afier the notice of recoupment;

3. If a claim fdr i)ayment cannot be filed in a timely manner due to a delay in the determination
of a recipient’s retroactive eligibility under s. 49.46(1)(b), Stats., the dep@ent may pay a correct
and complete claim only if the claim is received by the fiscal ageﬁt within 180 days after mailing of

-the backdated MA identification card to the recipient; and
R 4. The department may make a paymént at any time in accordance witil a court order or to
carry out a hearing decision or department-initiated f:orrective action taken to resolve a dispute. To
request payment the provider shall submit a correct and complete claim to the department’s fiscal
) agent within 90 dgys after mailing of a .notice by theldepartment or the court of the court order, |

~ hearing decision or corrective action to the provider or recipient.
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(~7)‘ MEDICARE AND OTHER HEALTH CARE PLANS. @ In this_subsectidn:

1. "Health care plan" means a plan or policy which provides coverage of health services,
regardless of the nature and extent of coverage or reimbursement, including an indemnity health
insurance plan, a health maintenance organization, a health ins;xr'mg or'gaxﬁzation, a preferred provider
organization or any other third party payer of health care. |

2. "Properly seek payment" means taking the following actions:

a. When required by the payer as a condition for payment for the'particular Servicé, the
provider shall request prior authorization or pre-certification from médicare or the other health care .
plan, except in the case 01; emergency sewfces. This includes following the preparation and
submission requirements of the payer and ensuring that the information provided to the payer is
truthful, timely, complete and accurate. Prior authorization or pre—certiﬁcatioh means ‘a I;rocess and
procedures éstablished by medicare or the other health care plan which involve requiring the review
or approval by the payer or its agent prior to the provisio.n of a service in order for the service to be
considéred for payment,; |

b. The provider shall file a truthful, timely, complete and accurate claim or demand bill for the
services which complies with the applicable claim‘ preparation and submission requirements of
medicare or the other health care plan. This includes providing heces‘sary documentation and
pertinent medical information when requested. by medicare or the otber health care plan as part of pre-
payment or post-payment review perfofmed by medicaré or the other health care plan; and

c. vIn the case of prior authorization or pre-certification requests, claims or _deniand bills which
are returned or rejected; in whole or in part, by the péyer for non-compliance with preparation or
submission requirements of medicare or the other health care plan, the provider shall promptly correét
and properly resubmit the prior authdrization or pre—certiﬁcétioﬁ request, clalm or demand bill, as

applicable to the payer,
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(bj Before submitting a claim to MA for the same services, a provider shall properly seek -
payment for the services provided to an MA recipient from medicare or, except as provided in par.
(g), another health care plaﬁ if the recipient is eligible for services under me&icare or the other health
care plan. |
| (c) When benefits from medicare, another health care plan or other third party éayer have been
. paid or are expected to be paid, in whole or in part, }to either the provider or the recipient, the

provider shall accurately identify the amount of the benefit payxﬁent from medicare, other healt;h care
plan or other third party payer on or with the bill to MA, consistent with the department’s claims
preparation, claims submission, cosf avoidance and post-payment recovery instructions under |
s. HSS 108.02(4). The amount of the medicare, health care plan or other third party payer |
reimbursement shall reduce the MA payment amount,

@ 1t médicare or another health care‘.plan makes payment to the recipient or to another person

“on behalf of the recipient, the prdvider may bill the paYee for the amount of the benefit payment and
may take any necessary legal action to collect the amount of the benefit payinent ffom the payee,
notwithstanding the provisions set fqrth in .ss. HSS 104.01(12) and 106.04(3).

(e) The provider shall bill medicare or another health care plan for services pro?ided to a
recipient in accordance with the claims preparation, ciaims submission and prior authbrization
instruétions issued by the department under s. HSS 108.02(4). The provider shall also comply with |
the instructions issued by the department underbs. HSS 108.02(4) with respect to cost avoidance and
post-payment recovery from medicare and other health care plans. |

® It;, after the provider properly seeks payment,‘ medicare or another health care plan denies
coverage for all or a portion of the service, the provider may sﬁbmit a claim to MA for the unpaid
servicé, except as provided m par. (k). The provider shajl retain all evidence of claims for |

reimbursement, settlements and denials resulting from claims submitted to medicare and other health

care plans.
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(g) If eligibility for a health care plan other than ‘medicare is indicated on the recipient’s MA
identification card and billing against that plan is not required by par. (e), the provider may bill either
MA or the indicated health care plén,l but not both, for the services provided, as follows:

1. If the provider elects to bill the health care plan, the provider shall properly seek payment
from the health care plan. A claim may not be submitted to MA until the health care plan pays paft
of or denies the original claim or 45 days have elapsed with no response from the health care plan;

and

2. If the provider elects to submit a claim to MA, no claim may be ;ubmitted to the health care
" plan. |
(h) In the ievent a provider receives a payment first from MA and then from medicare, another
health care plan or another third ‘p.arty payer for the same service, the provider shall, within 30 days
| after receipt of the second and any subsequent payment, refund.to MA the MA payment or the -
payment from medicare, the health care plan or other third party, whichever is less.‘
(i) Before billihg MA for services provided to any recipient who is also a medicare beneficiary,
a medicare-certified provider shall accept medicare assignment and shall properly seek payment from
medicare for services covered under the medicare program. In filing claims or demand bills with
medicare, a provider shall adhere to the requirements for properly seeking payment as defined under
par. (a)2 and to the instructions issued by the department under s. HSS 108.02(4) relating to claims
preparation, claims submission, prior authorization, cost-avoidance, and post-payment recovery.

()] If another health care plan, other than medicare, provides coverage for services provided for
an MA recipient and the provider has the réquired billing information, including any applicable .
assignmeht of beneﬁtls,‘ the provider shall properly seck péyment from the health care plan, except as
provided in par. (g), and receive a response from that plan prior to billing MA unless 45 days have
elapsed w1th no response from the health care plan after which the provxder may bill MA, Thxs

reqmrement does not apply to a managed health care plan as defined in par. (k).
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(k) A provider authorized to provide services to a recipient under a managed healﬁx care plan
other than MA, who receives a referral for services from the recipient’s managed health care; plan or
provides emergency servicés for a recipient in a managed health care plan, shall properly seek |
payment from that inanaged health care plan before billing MA. A provider who does not participate
in a managed health care plan, other than MA, that provides coverage to the recipient but who
p-rovides services covered by the plan ﬁay not bill MA for the services.‘ In this paragraph, "managed
health care plan* means a health ,maintenance organization, pre:ferred provider organization or

similarly organized health care plan.

SECTION 8. HSS 106.03(8) is created to read:

HSS 106.03(8) PERSONAL INJ URY AND WORKERS COMPENSATION CLAIMS. 'If a
prdvider treats a recipient for injuries or illnéss sustained in an event for which liability may be
contésted.or during thé course of employment, the provider may elect to bill MA for services

' provided without regard to the possible liability of another party or the employer. The pro’videf may
alternatively elect to seek payment by joiﬁing m the recipient’s personai injury claim or workers
corﬁpensation claim, but in no event may the provider seek payment from both MA and a personal
injury or workers cdmpensation claim. Once a provider accepts the MA payment for services.
provided to the recipient, the provider shall not seek or accept payment from the recipient’s personal

injury or workers compensation claim.

SECTION 9. HSS 106.04(Im)(c)! is amended to read:
HSS 106.04(m)(c)1. The provider requests a manual partial payment and signs-a-eontraet A
allowingfor is informed that the automatic-recoupment-of payment will be autoing;ig!ly recouped

when the provider’s claims are later processed through the automated claims processing system;
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SECTION 10. HSS 106.04(Im)(d) is renumbered 106.04(Im)(e).

SECTION 11, HSS 106.04(Im)(d) is created to read: |
HSS‘ 106.04(m)(d) Regoupment of manual partial payments. Manual partial payments shall be

automatically recouped when the provider’s claims are processed through the automated claims

system,

SECTION 12. HSS 106.04(5) is repealed and recreated to read:

HSS 106.04(5) RETURN OF OVERPAYMENT. (a) Except as provided in par. (b), if a
provider receives a payment under the MA program to which the provider is not entitled or in an
‘amount greater than that to which the providei is entitled, the provider shall return to the department
the amount of the 6verpayment, inclﬁdixig but not limited to erroneous, excess, duplicative, and
.« improper payments, regardless of cause, within 30 days after the date of the overpayment in the case
of a duplicative payment from MA, medicare, or other health care payer and within 30 days after the
date of discovery in the case of all other ovemayﬁenm. o

(b) In lieu of returning the overpayment, a provider may notify the department in writiné within
30 days after the date of the overpayment or its discbyery, as #pplicable, of the nature, source and
amount of the overpayment and reqﬁ%t that the overpaymeht be deducted from fufure amounts owed
the provider by the MA program.

(c) The deparﬁnent shall honor the request under par. (b) if the provider is actively participating
in the program, is not currently under inw)estigatibn for fraud or MA program abuse, is not subject to-

an intermediate sanction under s. HSS 106.08, and is claiming and receiving MA‘teimb.ursement in .
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amounts sufficient to regsonably ensure full recovery of the overpayment within a limited period of
time. Any limited recovery period shall be consistent with the applicable federally recjuirgad time
period for the department’s repayment of the federal financial participation associated with the
overpayment as étated in 42 CFR 433.300-322. | |

(@) If the department denies the provider's request under par. (®) to have the overpayment
deducted from future amounts paid,lthe brovidet shall return to the department the full amount of the

overpayment within 30 days after receipt of the dgpargnent’s wriften denial.
SECTION 13. HSS 106.04(6), (7) and (8) are repealed.

SECTION 14. HSS 106.04(9).is renumbered 106.04(6).

SECTION 15. HSS 106.075 to 106.10 are renumbered 106.09'tq 106.12.

SECTION 16. HSS 106.08 is created to read:

'HSS 106.08 INTERMEDIATE SANCTIONS (1) To enforce compliagée with MA program
requiremehts, the department may impose on a proyider for a violation listed under sub. (2) one or
more of the saﬂctions under sub. (3) unless the requirements of s. HSS 106.065 apply. Any sanction”
imposed by the department pursuant to this section may be appealed By the provider under
s. HSS 106.12. Prior to imposing any aligrnative sanction unde;r this section the department shall
iséue a written notice to the provider in accordance with s. HSS 106.12(3). Nothing in ﬁis chapter
shall be construed to compel the department, through a fair hearing or otherWise, to impose an
intermediate sanction. in lieu of susbension or ;ermination of cerfiﬁcation, a different ‘intermediate

sanction, monetary recoveries, auditing, withholding of claims or pre-payment review, nor may
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imposition of an intermgdiate sanction on a provider be construed to limit the department’s authority
under s. HSS 106.06, 106.065, 106.07, 106.10 or 106.11, under this section, or under the applicable
provider agreement, concluded pursuant to s. 49.45(2)(a)9, Stats. |

(2) The department may impose an intermediate sanction under sub. (3) for any of the following
violations of this chapter:

(a) For conduct specified in s. HSS 106.06;

(d) For refusal to grant the department access to records under s. HSS 106.02(9)(e);

(c) For conduct resulting in repeated recoveries under s. HSS 108.02(9);

~ (d) For non-compiianée with one or more certification requirement applicable tb the type of

provider under ch. HSS 105; ‘ |

(e) For interference with recipient rights spe#iﬁed under ch. HSS 104; or

(f) For refusal or repeated failure to comply with one or more requirement specified under this
chapter. |

(3) The department may impose one or more of the following intermediate sanctions for a
violation listed under sub. (2): |

(a) Referral to the appropriate peer review orgénizétion, licensing authority or accreditation
organization;

(b) Transfer to a provider agreement of limited duration which also Vmay stipﬁlate specific
conditions of participation; |

(¢) Requiring prior authorization lof somé or all of the provider’s servicgs;

(@) Review of the provider’s claims before payment; :

(e) Restricting the provider’s participation in the MA program;
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(f) Requiring an independent audit of the provider’s practices and records, with the ﬁndings and
recommendations to be provided to the department;

(2) Requiring the provider to perform a self-audit following instructions provided by the
department; and

() Requiring the provider, in‘a manner and time specified by the department, to correct
deficiencies identified in a department audit, independent audit or dei)amhent survey or.inspection.

. (4) In determining the appropriate sanction or sanctions to be applied to a non-compliant

provider and the duration of the sanction or sanctions, the department shall consider; |

(@) The seriousness and extent of the offense or offenses;

() History of pfio_r offenses;

.(c) Prior sanctions;

(d) Provider willingness and ability to comply with MA program requirements;

(e) Whether a lesser sanction will be sufficient to remedy the problem in a timely manner;

(f) Actions taken or recommended by peer review organizations, licensing authorities and
accreditation organizations;

(®) i’otential jeopardy to recipient health and safety and the relationship of the offense to patient
care; | | |

(h) Potential jeopardy to the rights of recipients under federal or state statutes or regulations.

SECTION 17. HSS 106.12(1m) is created to read:

HSS 106.12(1m) APPLICATION. The provisions of this section do not apply to either of the

following: |
(a) Hearings to contest recoveries by the déparunent of overpayments to providers. Requests

for heérings and hearings under these circumstances are govenied exclusively by s. HSS 108.02

©)e); or
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() Contests by providers of the propriety of the amount of payment received from the
department, including contests of claim payment denials. The exclusive procedure for these contests
is as provided in s. HSS 106.03(3)(b)S, except as may be provided under the terms of the applicable

provider agreement, pursuant to s. 49.45(2)(a)9, Stats.

SECTION 18. HSS 106.13 is created to read:

HSS 106.13 DISCRETIONARY WAIVERS AND VARIANCES. A provider or récipient may
apply for and the department shall consider applications for a discretionary waiver or variance of any
rule in chs. HSS 102 to 105, 107 and 108, excluding ss. HSS 107.02 (1)(b), (2)(e) to (j) and (3)(a)

: .and (b) and (d) to (h), 107.03 (1) to (8) and (10) to (18), and 107.035. Waivers and variances sﬁall
not be available to permit coverage of services that are either expressly identified as non-covered in
ch. HSS 107 or are nét expressly mentioned in ch. HSS 107. The following requirements and
procedures apply to applications under this section: |

(1) REQUIREMENTS FOR A DISCRETIONARY WAIVER OR VARIANCE. A discretionary
' ~waiver or variance may be granted only if the department finds all of the follow‘ing are met:

(@) The waiver or variance will not adversely affect the health, safety or welfare of any
recipient;

(b) Either:

1. Striét eﬁor&ment of a réquiremént would result in unreasonable hardship on the provider
or on a recipient; or

2. An alternative to a rule, includ"mg a new concept, method, proceduré or tgchnidue, new
equipment, new personnel qualifications or the impleme‘ntaﬁon of a pilotwproje'ct is in the interests of

better care or management;
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_(c) The waiver or variance is consistent with all applicable state and federal statutes and federal
regulationsv; ' |

(d) Consistent with the MA state plan with the federal health care financing admim'strétion and
other applicable federal program reqpirements, federal financial participation is available for all
services under the waiver or variance; and |

| (e) Services relating to the waiver or variancé are medicaliy necessary.

@) APPLICATION FOR A DISCRETIONARY WAIVER OR VARIANCE. (a) A requ%i for
a waiver or variance may be made at any time. All applications for a discretionary waiver or
variance shall be made in writing to the deparUneﬁt, specifying the following:

1. The rule from which the waiver or variance is requestedj |

2. The time period for which the waiver orvvariance is réqu&sted;

3. If the reqﬁest is for a variancé, the specific alternative action which the provider prbposes_;

4, The reasons for the reciuest; and

5. Justification that sub. (1) would be satisfied.

" Note: Discretionary waiver or variance requests should be sent to the Bureau of Health Care
Financing, P.O. Box 309, Madison, Wisconsin 53701.

(b) The department may require additional information from the provid‘ér or the recipient prior
to acting on the request.

(c) The terms of a discretionary waiver or variance may be modified by the department at any
. time to ensure that the requirements of sub. (1) and the conditions or limitations established undér this
paragraph are met during the duration of the waiver or variance, Thé department may impose any
conditions or limitations on the gfanting of a discretionary waiver or variance necessary to ensure that
the requirements of sub. (1) are met during the duration of the waiver or variance or to ensure
compliance with rules not waived or vé:ied. The ﬁepartment may limit the duration of any-

discretionary waiver or variance.
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(d) The department may revoke a discrétionary waiver or variance at any time if it determines
that the terms, conditions or limitations' established under par. () or any of the requirements under
sub. (1) are not met, if it determines that there is .evidence of fraud or MA program abuse by the
provider or recipient, or if any of the facts upoﬁ which the waiver or variance was orig’inally based is
" no longer true. The department may also revoke a waiver or variance at any time upon request of the
applicant. The department shall mail a written notice at least 10 days prior to the effective date of the
revocation or modification to the prow)ide; of récipient who originally requested 'the waiver or
vafiance.

(¢) The denial, modification, limitation of revocation of a discretionary waiver or variance may
be contested under s. HSS 106.12 or 104.01(5) by the provider or recipient who requested the
discretionary waiver or variance, provided that the sole issue in any‘ fair hearing under this paragraph |
is whether the depaftment aéted in an arbitrary and capricious manner or otherwise abused its

discretion in denying, modifying, limiting or revoking a discretionary waiver or varjance.

SECTION 19. HSS 1.07.02(2)(c) and (d) are amended to read:
| HSS 107.02(2)(c) Non-emergency services provided by a person who is not a certified provider;
end . ' |

(d) Services provided to recipients who were not eligible on the date of thé service, except as

provided under a prepaid health plan or HMO- ;
SECTION 20. HSS 107.02()(e) to () and (3)(i) are created to read:

HSS 107.02(2)(e) Services for which records or other documentation were not prepared or

. maintained, as required under s. HSS 106.02(9);
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(f) Services provided by a prdvider who fails or refuses to prepare or maintain records or other
documéntation as required under s, HSS 106.02(9);

(g) Services providéd by a providér who fails or refuses to provide access to records as required
under s. HSS 106.02(9)(e)4; |

(h) Sefvices for whiéh the prpvidér failed to meet any or all of the requirements of s. HSS
106.03, vincluding'but nof limited to the requirements regarding fimely submission of claims;

(i) Services provided inconsistent with an intermediate sanction or sanctions imposed by the
department under s. HSS 106.08; and

() Services provided by a provider who fails or refuses to meet and maintain any of the .
certification requirements under ch. HSS 105 applicable to that provider.

(3)(i) Significance of prior authorization approval. 1. Approval or modification by the

dep@ent or its fiscal agent of a prior authorization request, including any subsequent amendments,
extensions, renewals, or recohsideration requests: N
a. Shall not relieve the provider of responsibility to meet all requireménts of federal and state
statutes and regulations, provider handbooks and provider bulletins; |
b. Shall not constitute a guarantee or promise of payment,‘ in whole or in part, with respéct to
any claim submitted under the brior authofization; and |
c. Shall not be construed to constimte, in whole or in part, a discretibn'ary‘ waiver or variance
under s. HSS 106.13. ' a |
2. Subject to the applicable terms of reimbursement issued by the déparﬂnéht, covered services
provided consistent with a prior aﬁthorization, as approved or modified by the depa@nent or its fiscal
agent, are reimbursable provided: ' | | |
* . a. The provider’s approved or modified prior authorization request and supporting information,

including all subsequent amendments, renewals, and réconsideration requests, is truthful and accurate;
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b. The provider’s approved or modified prior authorization request and supporﬁng information,
including all subsequent amendments, extensions, renewals, and reconsideration requests, completely -
and accurately reveals all facts pertinent to the recipient’.s case and to the review process and criteria
_provided under s. HSS 107.02(3);

c. The provider complies with all requirexﬁents of applicable state and federal statutes; the terms
aﬁd conditions of the applicable provider agreement pursuant to s. 49.45(2)(a)9, Stats, all apblicéble
requirements of chs. HSS 101 to 108, including but not hmlted to the requiréments of ss.
~ HSS 106.02, 106.03, 107.02, and 107.03, and all applicable prior authbrization procedufal

instructions issued by the department under s. HSS 108.02(4); | |
| d. The recipient is MA eligible on the date of sgwice; and .

e. The provider is MA certified gmd qualified to provide the service on the date of the service.

SECTION 21. HSS 107.13(4)()2 is amended to read:
HSS 107.13(4)(@)2. The supervising psychiatrist approves, signs, and dates a written treatment
plan for each recipient and reviews and signs the plan no less frequently than once every 60 days.

The treatment plan shall be based on the initial evaluation and shall include the individual goals, the

treatment modalities inclgding identification of the specific group or groups to be used to achieve

these goals, and the expected outcome of treatment;

SECTION 22. HSS 107.13(4)(a)8 is created to read:

HSS 107.13(4)(2)8. The groups shall be led by a qualified professional staff member, as defined
under s. HSS 105.24(1)(b)4a, and the staff member shall be physically present throﬁghout the group

sessions and shall perform or direct the service.
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SECTION 23. HSS 108.02(4) is amended to réad:

HSS 108.02(4) PROVIDER HANDBOOKS AND BULLETINS. The department ghall publish
provider handbodks, bulleting and other periodic updates to inform providers of changes in state or
| federal law, interim policy, rgiml_mrsemen; rates and formulas, departmental interpretatiqn,'and

procedural directives such as billing and prior authorization procedures, specific reimbursement

" changes and items of general information. The department shall inform providers in a handbook,

bulletin or other publication of specific services requiring collection of benefits from medicareor - -
other health care plans under s, HSS 106.03(7) before benefits are claimed from the MA program,
Information regarding eligibility for medicare or for another health care plan as identified on the -

recipient’s MA identification card shall also be included in these publications,

SECTION 24. HSS 108.02(8) and (9) are created to read:

HSS 108.02(8) THIRD PARTY LIABILITY FOR COST OF SERVICES. (a) 'I‘he‘departmént
shall make reaspnable efforts to identify any third p.arty insurer, including medicare, legally liable to
contributé in whole or in part to the cost of services provided to a recipient under the MA program. -

(b) When the department has determined that medicare ‘or any other health care plan provides
héalth care coverage to the recipient which is primary to MA, as stated in s. 632.755(2), Stats., the
fnedicare or-other insurance chefage shall be identified on the recipient’s MA identification card by
specific codes. | |

(c) In the event payment for services omerﬁise covered by‘medicare or by another health care
plan is unavailable, the‘provider.m’ay bill the department’s MA fiscal agent, identifying the efforts to
seek reimbursemént from medicare or the otﬁer health care plan, on condition that the p‘rovider

éoniplies with the instructions issued by the departmént under sub. (4). '
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(9) DEPARTMENTAL RECOUPMENT OF OVERPAYMENTS. (a) | Recoupment methods.
If the department finds that a provider has received an overpayment, including but not limited to
erroneous, excess, duplicative and improper payments regardleés of cause, under the program, the
départment may recover the amount of the dverpayment by any of the following metllods; at its
discretion: . |
1. Offsetting or making an appropriate adjustment against other amounts owed the provider for
covered services; |
2. Offsetting or crediting against amounts determined to be owed the provider for Subséquent
services provided under the program if:
a. The amount owed the provider at the time of the department’s finding is insufficient to
recover in whole the amount of the overpayment, and
b. The provider is claiming and receiving MA reimbursement in amoﬁnts sufficient to
~ reasonably ensure full recovery‘of the overpayment within a reasonable period of time; or
| 3. Requiring the provider to pay directly to the departnient the amount of the overpayment.
v(b) Written notice. No recovery by offset, adjustment or demand for payment may be ma&e by
the department under par. (a), except as pfovidéd under par. (c), unless the department gives the
provider prior written notice of the department’s ‘in‘tention to recover the amount determined to haw)e
been overpaid. The notice shall set forth the amount of the intended recovery, id;zntify the claim or
claims in question or other basis for recovery, summarize the ba§is for the departmépt’s finding that |
the provider has received amounﬁ to &hich the l;rovider is not enﬁtled qu in eicgss of that to which
the bfovider is entitled, and inform the provider of a right to appeal the intended action under |
par. (¢). Payment due the depaftment shall be made by the provider ’withiﬁ 30 days after the date of
service of the notice of intent to recover. Final notices of intent to recover shall be sent by certified

 mail,
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(c) Exception. Thé department need not provide prior written notice under bpar. (b) when the
overpayment was made as a result of a computer processing or clerical error, for a recoupment of a
manual partial payment, or when the provider requested or authorized the recovery to be made. In
ahy of these cases the department or its fiscal agent shall provide wri;ten notice of any paymént
adjustménts made on the next remittance issued the provider. This notice shall specify the amount of
the adjustment made and the claim or claims which Qere the subject of the adjustments. |

'(d) Withholding of payment involving fraud or wxll 1 misrepresen . ion. 1. The department
may withhold MA payménts,' in whole or in part, to a provider upon receipt of reliable evidence that.
the circumstances givmg rise tobthé need for withholding of payments involve fraud or willful
misrepresentation under the MA program. Reliable evidence of fraud or willful nﬁsrei);esentation
includes, but is not limited to, the filing of criminal charges for those activifies against the providef or
one of its égeﬁts. or employees by a prosecuting attorney. The department may withhold payments
without ﬁrsbt notifying ‘the provider of its intention to withhold the payments. A provider is entitled to
a hearing under s. HSS 106.12. |

2. The department shall send written notice to the provider of the department’s withholding of ‘.
MA program payménts within 5 days after taking that action. Tﬁe notice shall generally set forth the
allegations leading to the withholding, but need not disclose any specific information concerning the

| ongoing investigation of allegations of fraud and willful misrepresentation. The notice shall:
. a. State that payments are being withheld in accordance with this paragraph; -

b. State that the withholding action is for a temporary perioq, as defined under subd. 3, and cité
the circumstances under which withholding will be terminated;

c. Specify, when apbropriate, to which type or types of MA claims withholding is‘effective; and

d. Infonﬁ the provider that the provider has a right to submit to the dqaartméﬂt written evidence

regardihg the allegations of fraud and willful misrepresentation for consideration by the départment.
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3. Withholding of the provider’s payments shall be temporary. Withholding of payment may
* not continue after: | |

a. The department determines after a preliminary investigation that there is not sufficient
evidence of fraud or willful misrepresentation by the provider to require referral of the matter to an
appropriate law enforcement agency pursuant to 42 CFR 455. 15. and, to the extent of the department’s
knowledge, the matter is not already the subject of an invesﬁgation or a prosecution by a law
enforcement agency or a prosecuting authority; -

b. - Any law enforcement agency or prosecuiing authority which has investigated or commenced
prosecution of the matter determines that there is insufficient evidénce of fraud or misrepresentation
by the provider to pursue criminal charges or civil forfeitures; or

c. Legal proceedings relating to the provider’s alleged ﬁaud or willful miérepreséntation are
completed and charges against the provider have been dismissed. In the case of a conviction of a
. provider f§r criminal or civil forfeiture offenses, those proceedings shall not be regarded as being
completed until all appeals are exhausted. In the case of an acqﬁittal in or dismissal of crimiﬁal or
civil forfeiture procwdings against a providef, the proceedings shall be regarded as complete at the
time of dismissal or acquittal regardless of any opportﬁnities for appeal V\;hich thé prosecufing
aiithority may have.

(e) Reguest for hearing on recovery action. If a provider chooses to contest the propriety of a

propbsed recovery under par. (a), the provider 'shall, within 20 days after receipt of the department’s
notice of intent to recover, request a hearing on the matter. The request shall be in writing and shall
briefly i&entify the basis for cbntesting the proposed recovery. Recenpt of a timely recjuest forv
hearing shall prévent the department from making the proposed recovery while the hearing proceeding
s pending. If a timely request for hearing is not received, the department may recover from current

. or future obligations of the brogram to the providerbthe amount specified in the notice of intent to

recover and may take such other legal action as it deems appropriate to collect the amount specified.
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All hearings on recovery actions by the department shall be held in accordance with the provisions of
ch. 227, Stats. The date of service of a provider’s request for a hearing shall be the date on which

the department’s office of administrative hearings receives the request.

The repeals and rules contained in this order shall take effect on the first day of the month
following publication in the Wisconsin Administrative Register as provided in 5. 227.22(2), Stats.

Wisconsin Department of Health and
Social Services"

g Q@qi\)
By: ; fl‘u\/"v\ {

Gerald Whitburn
Secretary

Dated: Ja’n‘uary 12, 1993

SEAL:
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Tommy G. Thompson Mailing Address
Governor 1 West Wilson Street
Gerald Whitburn Post Office Box 7850
Secretary Madison, WI 53707-7850

State of Wisconsin
Department of Health and Social Services

Telephone (608) 266-9622

January 12, 1993

HS@EIVED

eVisor o
Bureetatutos
Mr. Bruce E. Munson
Revisor of Statutes
131 W. Wilson St.
Suite 800
Madison, WI 53703

Dear Mr. Munson:
As provided in s. 227.20, Stats., there is hereby submitted a certified copy
of HSS 101 and 105 to 108, administrative rules relating to billing by health

care providers and claims processing under the Medical Assistance program.

These rules are also being submitted to the Secretary of State as required by
s. 227.20, Stats.

Sincerely,

Gores rt

Gerald Whitburn
Secretary

Enclosure
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