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STATE OF WISCONSIN 
DEPARTMENT OF REGULATION AND LICENSING 

IN THE MATTER OF RULE-MAKING 
PROCEEDINGS BEFORE THE 
DEPARTMENT OF REGULATION 
AND LICENSING 

ORDER OF THE 
DEPARTMENT OF REGULATION AND LICENSING 

ADOPTING RULES 
(CLEARINGHOUSE RULE 92-143) 

ORDER 

An order of the Department of Regu1ation and Lieensing to repea1 and reereate 
RL 42.02 (1); and to ereate RL 42.02 (1m), 42.03 (2) (bm), and 43.04 (5m) of 
the administrative eode re1ating to annua! audits or annua1 reports by 
mortgage bankers and 10an solieitors, deposit of 10an app1ieation fees by 10an 
solieitors, and prohibited conduct. 

Analysis prepared by the Department of Regu1ation and Licensing. 

ANALYSIS 

Statutes authorizing promu1gation: s. 227.11 (2), Stats. 

Statutes interpreted: ss. 440.74, 440.75, 440.76 and 440.77, Stats. 

In this proposed ru1e-making order: 

SECTIONS 1 and 2 of this ru1e proposa1 amend s. RL 42.02 of the eurrent 
ru1es to distinguish between various 1eve1s of audit reports to be submitted 
by registrants pursuant to s. 440.74 (1), Stats. The changes in SECTION 1 
require mortgage bankers to submit the highest level audit whieh entai1s an 
opinion of an independent eertified aeeountant, exeept that a mortgage banker 
who anticipated engaging in mortgage banking aetivity under a registration 
credentia1, but aetua11y did not engage in any such aetivity, may mere1y 
submit an affidavit whieh states that faet. On the other hand, the provisions 
in SECTION 2 wou1d require 10an solieitors to fi1e an annua1 report on a form 
prepared by the department whieh addresses the aetivities of the 10an 
solieitor when acting as a 10an solieitor, and other information re1ating to 
his or her 10an solicitor activities. Both mortgage bankers and 10an 
solieitors must obtain an audit or comp1ete an annua1 report, as app1icab1e, 
within 6 months after the end of their fisea1 year. Section 440.74 (1), 
Stats., mere1y requires that an audit report be submitted to the department 
within 20 days after the audit is comp1eted, but does not state when it must 
be comp1eted. 

This ru1e proposa1 a1so speeifies the type of finaneia1 doeuments whieh 
must aeeompany an audit with opinion submitted by an independent eertified 
public aceountant re1ating to the activities of a mortgage banker. 

Proposed ehanges in SECTION 3 wou1d require 10an solieitors to 
speeifica11y identify whieh portions of a 10an application fee received by 
them are required to pay for a credit report, rea! estate appraisa1 or some 
other service provided by another person. Loan solicitors may not disclose or 
otherwise designate that such portions of the loan application fee are 
nonrefundable. Loan solieitors must, therefore, either run these fees through 
their trust account or must direet the 10an applieant to make payment direetly 
to the third party who provides services re1ating to the loan. These 
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prov1s10ns address prob1ems whieh the department has eneountered invo1ving 
10an solieitors who have taken 10an app1ieation fees, ordered eredit reports 
and real estate appraisa1s and not paid the providers of such serviees. 

SECTIaN 4 wou1d ereate s. RL 43.04 (Sm) to require that 10an solieitors 
who enter into an agreement or eontraet with a prospeetive borrower for the 
purpose of finding a 10an or negotiating a 1and eontraet, 10an or eommitment 
for a 10an ine1ude written provisions in the eontraet or agreement re1ating to 
the term of the agreement, any modifieation or extension of the agreement, the 
exe1usivity of the re1ationship between the 10an solieitor and the prospeetive 
borrower, the nature of the serviees to be provided, the speeifie fee to be 
paid to the 10an solieitor and various eonditions re1ating to it, and the type 
of 10an whieh the prospeetive borrower is seeking. The agreement may not 
state that payments reeeived by the 10an solieitor for third-party serviees 
are nonrefundab1e. These requirements wou1d not pertain to a mortgage banker 
or 10an originator who agrees to provide such serviees re1ating to a 10an or 
1and eontraet whieh wi11 be originated by the mortgage banker or the 10an 
originator's mortgage banker emp1oyer. 

TEXT OF RULE 

SECTIaN 1. RL 42.02 (1) is repea1ed and reereated to read: 

RL 42.02 (1) ANNUAL AUDIT BY MORTGAGE BANKERS. (a) Registered mortgage 
bankers sha11 obtain an annua1 independent audit report pertaining to their 
finaneia1 operations eovering the preeeding fisea1 year. The report sha11 be 
obtained and submitted to the department within 6 months after the e10se of 
the fisea1 year. The audit report sha11 be signed by an independent eertified 
public aeeountant. The audit sha11 be eondueted in aceordance with genera11y 
accepted auditing standards and the financia1 statements ine1uded in the audit 
report sha11 be prepared in aeeordanee with genera11y accepted aceounting 
prineip1es. An audit conducted for a governmental ageney whieh comp1ies with 
this standard may be accepted by the department, provided that the audit 
pertains to the comp1ete operation of the registrant and not just the specific 
program or project supervised by the governmental ageney. 

(b) An annua1 audit report submitted by a mortgage banker to 
the department sha11 ine1ude at 1east the following doeuments: 

1. A ba1anee sheet; 

2. A statement of operations; and 

3. A statement whieh shows the registrant's net worth, 
ine1uding, when appropriate, a statement of stoekho1ders' equity or retained 
earnings and a statement of cash f1ows. 

(e) In 1ieu of the audit under par. (a), a mortgage banker who 
is registered during a speeifie fisca1 year, but does not engage in the 
business of mortgage banking that fisea1 year may submit to the department an 
affidavit stating that the mortgage banker did not engage in the business of 
mortgage banking during that fiscal year. 

2 



SECTION 2. RL 42.02 (1m) is ereated to read: 

RL 42.02 (1m) ANNUAL REPORTS BY LOAN SOLICITORS. Registered 10an 
solieitors sha11, within 6 months after the end of their fisea1 year, prepare 
and send to the department an annua1 report pertaining to their aetivities as 
a 10an solieitor covering the preeeding fisea1 year. The annua1 report sha11 
be prepared on a form preseribed by the department by an offieer of a 
eorporation, a partner of a partnership or a sole proprietor registrant and be 
submitted by that person to the depattment. The annua1 report sha11 ine1ude 
at 1east the following information: 

(a) The name and number of every trust aeeount maintained by 
the 10an solieitor in a depository institution and the name and address of the 
depository institution. 

(b) The ba1anee in eaeh trust aeeount maintained by the 10an 
solieitor as of the date on whieh the report is prepared by the 10an solieitor. 

(e) The tota1 amount of fees eharged mortgage 10an app1ieants 
and persons for whom the 10an solieitor agreed to find aloan. 

(d) In summary form, the disposition of the fees in par. (e). 

(e) The number and type of app1ieations for mortgages proeessed 
by the 10an solieitor. 

(f) Other information, simi1ar to that whieh is eontained in 
pars. (a) to (e), re1ating to the aetivities of the 10an solieitor when aeting 
as a 10an solieitor. 

NOTE: A eopy of the annua1 report form may be obtained from the 
Department of Regu1ation and Lieensing, Bureau of Direet Lieensing and Real 
Estate, 1400 East Washington Avenue, P.O. Box 8935, Madison, Wiseonsin 53708. 

SECTION 3. RL 42.03 (2) (bm) is ereated to read: 

RL 42.03 (2) (bm) Deposit of 10an app1ieation fee by 10an solieitor. A 
registered 10an solieitor who reeeives a 10an app1ieation fee, as defined in 
s. RL 43.02 (1), from an app1ieant for a 10an sha11 make a good faith estimate 
of that portion of the 10an applieation fee whieh will be needed to pay for 
serviees rendered by a third party ineident to the proeessing of the 10an 
app1ieation, such as a fee or a eharge for a eredit report or a real estate 
appraisa1. The 10an solieitor sha11 fo11ow either one of the following 2 
proeedures re1ating to that portion of the 10an app1ieation fee whieh is 
needed to pay for 'the serviees rendered by a third party or whieh is imposed 
on behaH of any other person. 

1. Deposit that portion of the 10an app1ieation fee in a 
trust aeeount and disburse it from the trust aeeount to pay for the serviees 
rendered by a third party. 

2. Direet the app1ieant to make payment direet1y to the 
third party. 
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SECTION .4. RL 43.04 (5m) is ereated to read: 

RL 43.04 (5m) (a) Exeept as provided in par. (e), in any transaction in 
which a registrant enters into an agreement or eontraet with a prospeetive 
borrower for the purpose of finding a loan or negotiating aIand eontraet, 
loan or commitment for aloan, failing to include the following written 
provisions in the agreement or contract: 

1. A statement setting forth the specific period during 
which the registrant will perform the serviees. 

2. A statement that any modifieation or extension of the 
agreement or eontraet must be approved in writing by the registrant and 
prospeetive borrower. The agreement or eontraet may not eontain an automatie 
renewal provision. 

3. A statement as to whether the agreement or eontraet 
ereates an exelusive relationship between the registrant and the prospeetive 
borrower to the extent that, if the prospective borrower obtains a mortgage 
during the term of the agreement or eontraet through the prospeetive 
borrower's own efforts or the efforts of another registrant, the prospeetive 
borrower wil1 be required to pay the registrant the fee set forth in the 
agreement. 

4. A statement deseribing the serviees whieh the 
registrant wi11 perform on beha1f of the prospeetive borrower under the 
agreement or eontraet. 

5. A statement whieh eomplies with sub. (12) and sets 
forth the fee or fee whieh the prospeetive borrower wi11 direet1y pay the 
registrant for serviees provided by the registrant, a statement of the 
eonditions under whieh the registrant wi11 earn the fee and the terms and 
eonditions under whieh any part of the fee would be refundab1e. 

6. A statement deseribing the type of 10an and the terms 
and eonditions of a 10an or 1and eontraet whieh the prospeetive borrower is 
wil1ing to accept, inc1uding the intended interest rate and whether the rate 
is fixed or variable, the maturity term, and the amortization of prineipal. 

(b) Except as provided in par. (e), in any transaction in whieh 
a registrant enters into an agreement or eontraet with a prospeetive borrower 
for the purpose of finding a 10an or negotiating a 1and eontraet, 10an or 
eommitment for aloan, ineluding a provision or otherwise dise10sing that 
either of the following are nonrefundable: 

1. A fee or eharge imposed on behalf of a third party for 
serviees rendered by the third party ineident to the proeessing of an 
applieation, such as a eharge for a eredit report or appraisal. 

2. A fee or deposit in whole or in part imposed on beha1f 
of any other registrant for that person's serviees rendered in eonneetion with 
a 10an applieation. 
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(e) Paragraphs (a) and (b) do not apply to a mortgage banker or 
loan originator who finds a loan or negotiates a land eontraet, loan or 
eommitment for a loan whieh will be originated by the mortgage banker or the 
loan originator's mortgage banker employer. 

(END OF TEXT OF RULE) 

The rules adopted in this order shall take effeet on the first day of the 
month following publieation in the Wiseonsin administrative register pursuant 
to s. 227.22 (2) (intro.), Stats. 

Da ted ___ Lt--,-~=· :Lf_q:"",::s~ __ _ 
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CORRESPONDENCE/MEMORANDUM STATE OF WISCONSIN 

DATE: 

TO: 

FROM: 

SUBJECT: 

June 2, 1993 

Gary Poulson 
Assistant Revisor of Statutes 

Pamela Haack, Administrative Assistant 
Department of Regulation and Licensing 

Final Rulemaking Order 

RECE'VED 
JUN 21993 

Revisor of Stal'utes 
Sureau 

Ageney: DEPARTMENT OF REGULATION AND LlCENSING 

Clearinghouse Rule: 92~143 

Attached is a copy and a certified copy of a final order adopting rules. 
Would you please publish these rules in the code. 

Please stamp or sign a copy of this letter to acknowledge receipt. 

Thank you. 


