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ORDER OF THE 
DEPARTMENT OF HEALTH AND SOCIAL SERVICES 

AMENDING, REPEALING AND RECREATING AND CREATING RULES 

To amend HSS 138 (tit1e), 138.01, 138.04 (l)(intro.), (d), (e) and (f) 1, 
and (2) (a)(intro.), 5 a and b, 6 b and 7, and (b), and (3) (a) and (b), 138.05 
(1) (a), (b) and (e) 1 and 3, and (2); to repea1 and reereate HSS 138.04 (1) (i); 
and to ereate HSS 138.03 (15) and 138.05 (1) (g), re1ating to subsidizing hea1th 
insuranee premiums for persons with HIV infeetion who beeause of the eondition 
ean no 10nger work or must reduee hours of work or take unpaid medical leaveo 

Analysis Prepared by the Department of Health and Social Services 

Seetion 146.882, Stats., as ereated by 1991 Wisconsin Aet 269, establishes 
a program to subsidize the premium costs for eoverage under a group health plan 
that are paid by an individual who has the human immunodeficieney virus (HIV) 
infeetion and who is on unpaid medical 1eave from emp10yment beeause of an 
il1ness or medical eondition related to the infeetion. The program is to be 
operated in the same way as the subsidy program established under S. 146.88, 
Stats., and therefore the Department in this rulemaking order is modifying its 
rules for the eontinuation coverage premium subsidy program under s. 146.88, 
Stats., ch. HSS 138, to aceommodate workers with HIV infection who are on medical 
1eave from their jobs beeause of a related condition or illness. 

This order amends ch. HSS 138 to expand the health insuranee premium 
subsidy program for persons with HIV infeetion who cannot eontinue working or 
working ful1-time to inelude persons with HIV infection who are on unpaid medical 
leave beeause of an illness or condition related to the infection, and to define 
"unpaid medical leave." This order also modifies the current rules for this 
subsidy program to extend the maximum length of time for a subsidy from 18 months 
to 29 months, pursuant to the ehange made in S. 146.88 (4) (a), Stats., by 1991 
Wiseonsin Aet 269, and to s. 146.882 (4) Ca), Stats., as ereated by 1991 
Wiseonsin Act 269. 

The Department's authority to amend, repeal and recreate and ereate these 
ru1es is found in s. 146.88 (6), Stats., and in s. 146.882 (6), Stats., as 
ereated by 1991 Wiseonsin Aet 269. These rules interpret S. 146.88, Stats., as 
affeeted by 1991 Wisconsin Act 269, and s. 146.882, Stats., as ereated by 1991 
Wiseonsin Aet 269. 

SECTION 1. HSS 138 (title) is amended to read: 

Chapter HSS 138 (title) 

SUBSIDY OF HEALTH INSURANCE CONTINU{\TION 
COVEIL\CE PREMIUMS FOR PERSONS WITH 

HIV INFECTION 

SECTION 2. HSS 138.01 is amended to read: 

HSS 138.01 AUTHORITY AND PURPOSE. This ehapter is promu1gated pursuant to 
so ss. 146.88 and 146.882, Stats., for the purpose of enabling the department to 
administer a program to subsidize hea1th insurance premium eosts for coVerage 



under a group hea1th p1an for an individua1 who takes unpaid medical 1eave or for 
continuation coverage availab1e to an individual who is unab1e to continue his 
or her employment or must reduce his orher hours beeause of an i1lness or 
medical condition arising from or related to HIV infeetion. 

SECTION 3. HSS 138.03 (15) is created to read: 

HSS 138.03 (15) "Unpaid medical 1eave" means an unpaid 1eave from 
emp10yment for an emp10ye who has a serious hea1th condition, as defined in s. 
103.10 (1) (g), Stats., whieh ma~es the emp10ye unab1e to perform his or her 
emp10yment duties. 

SECTION 4. HSS 138.04 (1) (intro.), (d), (e) and (f) 1 are amended to read: 

HSS 138.04 PARTIcIPATION IN THE HEALTH INSURANcE PREMIUM SUBSIDY PROGRAM. 
(1) ELIGIBILITY. In order to partieipate in the eontinuation eoverage health 
insuranee premiurn subsidy program, a person sha11 satisfy all of the following 
requirements which pertain to the type of subsidy the person is seeking: 

(d) Except for the right to continued group coverage under s. 632.897, 
Stats., 29 USC 1161 to 1168 or 42 USC 300bb-1 to 300bb-8, have 10st e1igibi1ity 
for group health eoverage beeause employment is terminated or hours redueed due 
to an illness or medical condition arising from or re1ated to the individual's 
HIV infeetion if the person is seeking a subsidy for eontinuation eoverage 
premiums; and 

(e) Is on unpaid medical leave if the person is seeking a subsidy for 
group hea1th p1an premiums while on unpaid medical 1eave or is eligible for 
eontinuation eoverage if the person is seeking a subsidy for eontinuation 
eoverage premiurns; 

(f) Is not covered by a group hea1th plan other than any of the following: 

1. The group health plan under which .the individua1 is covered while on 
unpaid medical leave or under whieh the individua1 is e1igib1e for continuation 
eoverage; or 

SEcTION 5. HSS 138.04 (1) (i) is repealed and recreated to read: 

HSS 138.04 (1) (i) Does not have eserowed under s. 103.10 (9) (e), Stats., 
an arnount sufficient to pay the individual's required eontribution to his or her 
group health plan premium payments during an unpaid medical 1eave if the 
individual is seeking a subsidy for these payments. 

SECTION 6. HSS 138.04 (2) (a) (intro.), 5 a and b, 6 b and 7 and (b) and (3) (a) 
and (b) are amended to read: 

HSS 138.04 (2) APPLIcATION PROCESS. (a) Any individua1 who satisfies the 
eligibili.ty eonditions under sub. (1) and wants to participate in the 
eontinuation eoverage health insuranee premium subsidy program shal1 eomp1ete and 
submit to the department an app1ieation form, DOH 4614, whieh shall provide the 
following information: 
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5 a. Contaet the individ~al's employer or former employer or the 
administrator of the group health plan under whieh the individual is covered to 
verify that the individual is on an unpaid medical leave or to verify the 
individual's eligibility for eontinuation eoverage and the premium and any other 
eonditions of eoverage, to make premium payments and for other purposes related 
to the administration of this ehapter; and 

b. Make any neeessary diselosure to the individual's employer or former 
employer or the administrator of the group health plan under whieh the individual 
is covered regarding the individual's HIV status; 

6 b. That the indi vidual is on an unpaid medical leave beeause of an 
illness or medical eondition arising from or related to the individual's HIV 
infeetion or beeause of medical treatment or supervision of the illness or 
eondition or that the individual's .employment has been terminated or his or her 
hours have been redueed beeause of an illness or medical eondition arising from 
or related to the individual's HIV infeetion; and 

7. Any other information that the department requires for purposes of 
determi~ing eligibility under sub. (1) or evaluating the eontinuation eoverage 
health insuranee premium subsidy program. 

(b) Any individual who does not satisfy sub. (1) (b), (d) or (e), may 
submit an applieation form, DOH 4614, that the department will hold until the 
individual satisfies all the applleable requirements under sub. (1). The 
department may not eontaet the individual's employer or the administrator of the 
group health plan under whieh the individual is covered until the individual 
satisfies all the applieable requirements under sub. (1) unless the individual 
authorizes the department, in writing, to make that eontaet and to make any 
neeessary diselosure regarding the individual's HIV infeetion. 

(3) (a) If the applieant satisfies all the applieable requirements under 
sub. (1), the department shall approve the applieation and notify the applieant 
in writing; or 

(b) If the applieant does not satisfy a an applieable requirement under 
sub. (1), the department shall deny the applieation and notify the applieant, in 
writing, of the reasons for denial and of the right under sub. (5) to appeal the 
denial. If the deni'al is based upon inability to satisfy one or more of the 
requirements under sub. (1) (b), (d) or (e), the department shall inelude in the 
notice information that the department will hold the applieation until the 
applieant submits to the department written doeumentation that the requirement 
or requirements not met have been met, without need of the applieant to reapply. 

SECTION 7. HSS 138.05 (1) (a), (b) and (e) 1 and 3 are amended to read: 

HSS 138.05 PAYMENT OF HEALTH INSURANCE PREMIUMS. (1) AMOUNT AND PERIOD OF 
SUBSIDY. (a) Exeept as provided in pars. (e)~ and (f) and (g), if an individual 
satisfies s. HSS 138.04 (1) and has been notified by the department under s. HSS 
138.04 (3) (a) that the applieation has been approved, the department shall pay 
the full amount of eaeh premium payment for eoverage under a group health plan 
during an unpaid medical leave or for eontinuation eoverage that is due from the 

3 



individual on or after the date of the notice of deeision under s. HSS 138.04 
(3). 

(b) The department may not refuse to pay the full amount of eaeh premium 
payment beeause the group health plan eoverage during an unpaid medical leave or 
continuation eoverage that is available to the individual who satisfies s. HSS 
138.04 (1) ine1udes eoverage of the individua1's spouse and dependents. 

(e) 1. The individua1' s unpaid medical leave or continuation coverage 
eeases; 

3. Upon the expiration of ±3 29 months after the unpaid medical leave or 
continuation eoverage began, whichever oecurs first. 

SECTION 8. HSS 138.05 (1) (g) is ereated to read: 

HSS 138.05 (1) (g) If an individual who satisfies s. HSS 138.04 (1) has an 
amount eserowed under s. 103.10 (9) (e), Stats., that is not sufficient to pay 
the required eontribution to his or her premium payments while on unpaid medical 
leave, the amount paid under par. (a) may not exeeed the individual's required 
contribution for the duration of the unpaid medical leave minus the amount 
eserowed. 

SECTION 9. HSS 138,05 (2) is amended to read: 

HSS 138.05 (2) PAYMENT OF PREMIUMS. The department shall make payment of 
premiums allowed under sub. (1) to the insurer, the administrator of an employer 
self-funded plan or the employer that provides the group health plan coverage 
during an unpaid medical leave or the continuation coverage, or to the covered 
individual when the individual, in order to meet a premium due date, makes a 
payment after the department has approved his or her applieation, if the 
individua1 provides the department with proof that the payment was made. 

The rules eontained in this order shall take effeet on the first day of the 
month following publication in the Wisconsin Administrative Register as provided 
in s. 227.22, Stats. 

Date: May 25, 1993 

SEAL: 

RECEIVED 
MAY 2.51993 

Revisor of Statutes 
Bureau 
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Wiseonsin Department of Health and 
Social Serviees 

By: 
Gerald Whitburn 
Seeretary 


