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Note: DOC 303.01, All the disciplinary rules for inmates are found under this chapter or
authorlty is delegated for the making of additional specified policies and procedures in speci-
fied areas in these chapters, See DOC 303.08 and 303,63, Differences among institutions make
some differences in specific policies and procedures relating to conduct necessary, Delegating
authority to permit these differences, limited though they are, is provided for under this chap-
ter, Chapter DOC 303 sets forth the procedure for inmate diseipline. It structures the exercise
of discretion at various decision making stages in the disciplinary process, including the decx-
sion to issue a cenduct report, the decision to classify an alleged violation as major or minor,
and sentencing, Codifying the rules of diseipline in a clear, specific way serves 1mportant
objectives by itself. .

An important element of fairness is that people must know the rules which they are ex-
pected to follow, Rules which are nnnecessarily ambiguous or overly broad are unfair, and so
- are rules which are unwritten and not known by all inmates, If inmates are aware of the rules
and what they mean, they are more likely to obey than if they are uncertain about them.
‘When rules are vague, overbroad, or unwritten, the interpretation and enforcement of them
may vary greatly from officer to officer. Thus, having specific rules increases fairness and
equality of treatment.

Clarity also saves time and money. When there is unnecessary ambiguity, there is also
unnecessary disagreement which takes staff time and, ultimately, the time of lawyers and
courts. Clarity in the rules can prevent the expenditure of time and money in settling such
disagreements.

The English language is not so precise that ambiguity can be done away with entirely. Nor
is that necessarily desirable, sinee flexibility is an important tool in the effective administra-
tion of the correctional system. Without ﬂex1b111ty, there is undue reliance on formalism and
rules are enforced in a mechanical way.

Discretion is thus very important in corrections. Formal discipline is not always the best
way to induce future compliance with rules; special circumstances may dictate harshness or
leniency; different individuals respond differently to the same types of discipline or other
treatment. The disciplinary rules are not intended to eliminate discretion in handling diseipli-
nary problems, nor to disparage the quality of decision-making under the past system of
broader discretion. In fact, the rules fake advantage of what has been learned by experience
and use this experience to provide guidelines for the future exercise of discretion.

Professor Kenneth Gulp Davis says that there are 3 ways a rule regulates discretion. These
rules of discipline regulate discretion in all 3 ways. (1) A rule can limit discretion by providing
an outer limit on acceptable decision-making. For example, this section states that discipline
cannot be imposed except for a violation under this chapter. Limits can be very broad or very
narrow. This particular example still leaves a large area for discretion: whether or not to
report an offense and how serious a punishment to impose are left open by this section, (2) A
rule can structure diseretion by providing guidelines, goals, or factors to be considered, with-
out dictating a result, Commonly, structured discretion would be combined with a broad limit
on discretion, instead of with a narrow limit ar no limit, An example of a rule which structures
discretion is DOC 303.65 (1), Offenses which do not require a conduct report. That section
lists factors to be considered in determining whether a violation should be reported without
creating a formula which must be strictly followed. (8) A rule ean check discretion by provid-
ing for review of a decision by a higher-ranking officer. Two examples are review of the con.
duct report by the security ofiice to determine if it is appropriate, and appeal of an adjustment
committee’s decision to the superintendent, See DOC 303.67 and 303.78.

Having specific, written rules which deal with prison discipline thus has the advantages of
stating clearly what conduct is prohibited, of eliminating unnscessary discretion, increasing
equality of treatment, inereasing fairness, and raising the probability that inmates will follow
the rules. In addit.wn. there are advantages to the formal rulemaking process: (1) Rules are
made by top officers and administrators in consultation with line staff and others, rather than
ad hoe by correctional officers, Thus, greater experience can be brought to bear on the decision-
making. (2} Rules are consciously made and the advantages and disadvantages of various
alternatives are consciously weighed. This is superior to following unquestioned tradition. (3)
The rulemaking process results in public input. The “‘sunshine’’ effect results in the elimina-
tion of abuses and can also provide new perspectives on more subtle questions. Also, correc-
tions officers are publie servants and rulemaking, by exposing their decision-making process to
the public, is more democratic than a system of following unwritten or at least unpublished
traditional policies,
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For the reasons outlined above, among others, authorities on correctional standards agree
that inmate disciplinary rules, including procedural rules, should be codified and made avail-
able to the inmates as a rulebook. S8ee American Correctional Association’s Manual of Stan-
dards for Adull Correctional Institulions (1977) (hereinafter “ACA™), standards 4206 and
4297; National Ad\rlsory Commission on Criminal Justice Standards and Goals, Corrections
{1973) (hereinafter “National Advisory Commission™), standard 2.11; Krantz et al., Model
Rules and Regulations on Prisoners’ Rights and Respmzszbe!mes (1973) (hereinafter “Model
Rules” or Krantz, el al.'’), rules IVA-1 and IVA-2; National Council on Crime and Delin-
quency, Model Act for the Protection of Rights of Prisoners (1972}, section 4; Fourth Unifed
Nations Congress on Prevention of Crime and Treatment of Ofenders, Smndard Minimum
Rules for the Treatment of Prisoners {1955), rule 29,

The above diseusston ad dresses the question of why we have rules. As important, of course,
is to identify the objectives of the disciplinary system itself, This is an issue which is rarely
addressed and is widely misunderstood, both by inmates and staff, Sub. (3) addresses this
question.

1t is impossible for any community, ineluding a prison community, to exist without order.
No society or individual can exist without limits, which are usually in the form of rules, These
rules provide the necessary structure and expectatlons that perrmt the community to func-
tmx;l \:’ﬁthout such norms and expectations, people could not interact constructively with
each other.

A prison community is like all others in that it requires order. This is basie to funetioning
at all, as well as to accomplishing correctional objectives.

People cannot participate in programs or work at jobs unless they are safe, Thus, a safe
settlglg is essential to rehabilitation programs, whether they be jobs or psychologlcal
treatment.

Rehabilitation also requires teaching inmates—who have demeonstrated their inahi]ity to
live within rules—to live with others, within rules. Rules of discipline are some of those rules
that prepare peaple to functien within rules set by the community. If people violate, counsel-
ing and punishment is usually helpful in causing them to think carefully about their future
acts.

People will not live by norms, however, unless those normaa are enforeed fairly and in a way
that develops and maintains respect for the system. The system should get respect if it de-
serves it. To deserve it, it must be fair.

It is quite possible that security staff has more influence on the development of inmates’
attitudes toward themselves, society and its norms than anyone else in prison. This is because
inmates have more contact with ling officers than treatment stall . The security staff, then, by
the example it sets and by the way it enforces rules—fairly or unfairly*—greatly influences
the process of rehabilitation.

The importance of the disciplinary system is reflected by the significance of its objectives,

Note: DOC 303.03. The coneept of a lesser included offense is derived from the theory of the
same name in the crineinal law. in these rules, it serves two distinct functions. First, it serves
to put the inmate on notice that he or gshe, while charged in writing with one oﬁenae is also
charged and may be convicted of either the offense charged or a Iesser included offense,

The second function is to insure that an inmate is not puniskedtwice for a single act which
satflsﬁes the elements of more than one offense, where conviction for more than one offense is
unfair,

At the risk of oversimplifying, it is accurate to say that the technical definition requires
that every element of the lesser offense is also an element of the greater offense, Rather than
use this definition—and require analysis of the elements of each offense in individual cases,
with inconsistency and confusion a likely resnit—the sections have heen specifically labeled.

In some cases an offense would be a lesser included offense of another if the eriminal law
definition were used, yet it has been labeled a3 such, This is because the basie test in Iabeling
certain offenses as “lesser included’ is fairness: ia it fair to say that an inmate has noticethat he
id accused of the “lesser” offense, if he has been foldonly that he is aceused of the “greater”
oﬁ;nse" Is lg fair to convict and punish for 2 closely related offenses, when the inmate commit-
ted one act?

Under the old rules, the problem of lesser included offenseg was not specifically mentioned,
Apparently, what was done was that even if an inmate was found guilty of greater and lesser
offenses, the penalty was approxzimately the same as for just one of the offenses. In other
words, unfairness was avoided by the use of sentencing discretion, However, this was not
entirely satisfactory since all of the offenses were listed on the Inmate’s permanent record.
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Thas, the inmate’s record may appear worse than it really is, Under this section, by contrast,
an inmate cannot he found guilty of both a greater and a lesser offense based on the same
incident. Sab. (3).

There are other implications which necessarily follow when leaser included offenses exist
which are implicit in the section. If an inmate is charged with a lesser included offense and the
case is considered by the committee, the inmate cannot be later charged with the greater
offense. Similarly, if an inmate Is charged and found guilty of a higher offense, he or she cannot
later be charged with a lesser included offense.

If an act violates more than one section, the offense which best deseribes the conduct
should be charged, This would not prevent separate convictions for a series of related but
distinct acts.

Note: DOC 303.04. It is basic in eriminal law that all serious or “malum in se” erimes re-
quire proof of culpable state of mind. Moriselte v. I7.5., 342 U.S. 246 (1952); Remington and
Helstad, The Mental Element in Crime—A Legislative Problem, 1952 Wis. L. Rev. 644,

The contention that an injury can amount to a crime only when inflicted by intention is no
provircial or transient notien. It is as universal and persistent in mature systems of law as
belief in freedom of the human will and a consequent ability and duty of the normal individual
to choose between good and evil . . . . Morisette, at 250.

It is important to carry over this basic concept from the criminal law into the disciplinary
rules used in prisons.

Strict liability rules are often perceived as heingl unfair, for the very reason discussed in
Morisefte, above: the concepts of free will and of culpability are deeply ingrained in our cul-
ture, Any child who pleads, “But I didn’t do it on purpose!” has already learned this lesson,
Inmates will lack respect for the disciplinary system if they see it as unfair, and this lack of
respeet will retard their adjustment and rehabilitation.

Many disciplinary offenses may result in a serious loss if the inmate is found guilty. They
are also crimes, yet the decision in nearly all cases is to handle the situation internally rather
than turning to the local prosecutor, It seems only fair to supply as many as possible of the
safeguards available in a criminal prosecution in these cases. Procedural safeguards are al-
reacﬁ? required: Wo%? 8. MeDonnell, 418 U.S. 539 (1974). The substantive safegnard of proof
of culpability should also be required. -

"Cnlpability’” as used in the above discussion means one of four things: that a person did
an act intentionally, that a person failed to act despite knowledge of a situation and the op-
portunity to act, that a person acted with great carelessness, or that the person acted without
appropriate care,

These four concepts are represented by the words “intentionally,” “knowingly,” “reck-
lessly,” and “negligently,” which are defined under this section, The definitions are derived
from s. 939.23, Stats., and the common law. Every substantive offense under this chapter
contains one of these four words, or the phrase “with intent to,” which deseribes the same
culpability as “intentionally.”

Under DOC 303,39, Creating a hazard, liability is based only on negligence, which is also
defined in this section. In the prison setting, with many people living in very close proximity,
high standards of care for the safety of all must be enforced. 'This is the only substantive rule
for which negligence is the basis for liability,

Under the department’s old policies and procedures, there was no explicit state of mind
requirement. Nevertheless, both inmates and staff assumed that an inmate who did some-
thing accidentally was not guilty. This unstated policy has now been made explicit, by inelud-
ing one of the wordg from this seetion in every other section,

An alternative viewpoint to the one discussed above and reflected in this section is that the
state of mind requirement should not be expressty included in the rules. The main reason for
this view is that state of mind is difficuit to prove and accused inmates will probably very
frequently claim that their actions were accidental or excused for another reasen. In the cases
where the hearing officer or adjustment committee feels that the acensed inmate was not cul-
pable, it should dismtss the charge. In the mgority of cases the need to prove the inmate's
state of mind is satisfied because the hearing officer or adjustment committee can infer it from
the act and surrounding circumstances. For example, if 2 inmates have a heated argument
and one of them takes a knife and stabs the other, a permissible inference is that the first
inmate intended to cause bodily injury to the second. In such a situation, there is little doubt
that a finding of guilt on a charge of battery is proper.

Krantz, et al,, Model RBules and Regulations (1973}, rule IV A-6 contains the fellowing re-
quirement for establishing liability under its disciplinary eode: “A person commits an offense
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only when he engages in concuet whieh fulfills all the necessary elements of the offense and {1)
the conduct was voluntary and was intentionally, recklessly, or negligently done .. " This
principle is applied in these sections.

Note: DOC 303,05, Sections 939.42-939.49, Stats,, list the “defenses” which may be used in
a criminal case. These are intoxication, m]stake prmiege, caercion, necessity, self-defense
and defense of others, and defense of property and protection against shoplifting, In addition,
8. 971.15, Stats., states the defense of mental disease or defect, These statutory provisions
formed the basis for the defenses listed under this section, but alteration was necessary to
meet the special needs of the prison situation.

Sub. (1) is similar to the insanity defense in cnmmal Iaw in Wisconsin. s, 971.15, Stats, The
section is in simplified language,

Sub. (2) differs from the Wisconsin criminal code section on involuntary intoxication in
several respects. s, 939.42 (1), Stats. It makes the involuntary intoxication defense paraliel to
the insanity defense, discussed above.

Section 939.42 (2), Stats., provides that voluntary intoxication which “negatives the exis-
tence of a state of mind essential to the crime” prevents a person from being convicted of the
erime.

No defense parallel to s, 939,42 (2}, Stats., for voluntary intoxication has been included in
these sections, The reason is that in the prison situation (where all infoxication is forbidden),
no defense based on soluntary intoxication is appropriate. Voluntary intoxication is so seriousy
that public poliey requires that it not be used to excuse an ofiense. If intexication does in fact
negate a state of mind, culpability sufficient for a finding of guilt lies in the fact of intoxieation
as a policy matter, See the discussion of this principle in the Model Penal Code Proposed
Official Draft, Section 2.08.

Sub. (3} is the same as 3. 939.48 (1}, Stats. Just as, under that satute, a mistake of criminal
law 1s no defense, so under this section a mistake concerning the disciplinary rules is no de-
fense. A mistake of faet may be a defense, An example of such a situationis ta ar{ing property of
another but thinkig it is one’s own property.

Drafting an appropriate self-defense section is dificult for a prison beeause of the impor-
tance of preventing fighting, Fights can lead to serious disruptions. On the other hand, it
seemns only fair to permit people to prevent others from harming them.

Sub. (4) permits an inmate to use minimum foree in self-defense, to prevent injury to him-
self or herself, It does not permit use of force which could cause death to another, or the use of
a weapon in self-defense. Under this section, any privilege is lost if fighting continues after an
order to stop. Finally, the definition provides guidance to staff in determining whether mint-
ntum forece was used.

There is no privilege to defend others in prison, It would reduce control and encourage
gang activity.

Sub. (5) has ne counterpa.rt in the criminal law, However, the pervasiveness of state au-
tharity in the inmate’s life and the necessity of requiring prompt and complete obedience
make an analogy to military law rather than civifian cl‘lmmal law appropriate. According to
the Manual for Courts Mertial (1969 Rev, Ed.} p, 29-35, “obedience to apparently lawful
orders” is a defense to prosecution under the Uniform Code of Military Justice (GCMJ).

An order requiring the performance of a military duty may be inferred to be legal. An act
performed manifestly beyond the seope of anthority, or pursuant to an order that a man of
ordinary sense and understanding would know to be illegal, or in a wanton manner in the
discharge of a lawful duty, is not excusable,

‘Thus, the defense here is even broader than under the UCMJ.

There is no privilege to defend one’s property under this chapter. Return of the property
can be accomplished in most cases by the staff after a complaint by the vietim. Similarly,
coercion and necessity do not excuse violations. It is thought that it is better to rely on the
authority not to issue a conduet report in situations where these privilieges might otherwise
Pe applicable. Also, the availability of correctional staff makes the need to rely on such de-
‘enses rare.

Note: DOC 303.06. The definition of attempt under sub, {1) is identical in content to the
definition of intent, but in sitapler language.

Under the Wisconsin eriminal code, s. 939.32 (1), Stats., the penalty for an attempt is one-
half the penalty for a completed offense. Simtlarly, Krantz et al., Model Rules and Regulaiions
(1978) provide that maximum punishment for an attempt is twe-thirds the maximum penalty
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for the completed offense, Under sub. (8), however, the maximum penalty for an attempt may
be the same as for 3 completed offense. Thisisbased on the belief that an event over which the
actor had ne confrol should not reduce liability so greatly, and on the knowledge that the
perpetrator of an attempt is just as dangerous and just as much in need of a deterrent (punish-
ment} as the perpetrator of a completed offense, Of course, the circumstances of an attempt
may lead to mitigation in punishment.

‘Under the depariment’s former policies and procedures, attempt was not defined, but they
did provide for equal punishment of attempts and completed offenses.

Sub. (2) has been added in order to allow keeping records of attempts and completed of-
fenses separately, With a eomputer, the use of a suffix (instead of a special section number for
attempt) means records can easily be retrieved of all attempts, or attempts for specific sec-
tions, or both attemnpts and completed offenses for specific sections,

Note: DOC 303.07. The definition of aiding and abetting used in this section is a combina-
tion of the crime of solicitation (sub. (1) (a), compare s, 939.30, Stats.) and aiding and abet-
t;'m%l {sub. (1} (b)-{d}, compare s. 939.05 (2) (b), Stats.). In the past, fine distinctions, often
without real differences, have been made between accessories before and after the fact, prinei-
pals, ete. Nowadays, Wisconsin and most other states combine all of these together as “aiding
and abetting." 5. 939.06 (2} (b}, Stats. Wisconsin goes a step further and combines aiding and
abotiing togaether with actual cormmission and with vieartous liability of coconspirators, 5.
939.05, Stats. However, no coconspirator liability has been included in this section because in
those few cases where a coconspirator is liable as such but not for aiding and abetting, his or
her relationship to the offense committed is such that the conspiracy section should be relied
on. Separating conspiracy and aiding and abetting is also designed to avoid unnecessary con-
fusion, See DOC 308.21.

Under the former policies and procedures, aiding and abetting was not defined, but the
poliey provided that “aiding and abetting ancther to engage in prohibited conduct, shall be
considered an infraction of the rules involved.”

As explained in the note to DOC 303.07, the use of a suffix to designate oﬁensés involving
attempt or aiding and abetting will simplify and improve record keeping,

Sub. (3) states a principle which is followed in modern criminal law. In Wisconin a person
cannot be found guilty of alding and abetting and the offense itself based on the same incident.
In factually ambiguous situations, however, sub. (8) leaves open the option of charging a
person with both and letting the hearing officer or adjustment committee decide which is most
appropriote.

Subs. (4) and (6) are necessary hecause of the history of aiding and abetting, Traditionally,
a person could not be tried as an accessory unlesgs the principal had already been found guilty,
and the accessory’s sentence could not exceed the sentence of the principal, Neither of these is
trite under modern eriminal law, and neither of these is true ander the disciplinary rules, This
is so because it is in the nature of some offenses that it is possible to identify 2 or more people
as accessories, though it is impossible to know who did the completed act. Sub. (4) points out
that, when possible, the prineipal should be identified. This gives the accused accessory a more
fair opportunity to defend himself or herself,

Sub. (5} provides that the maximum sentence for aiding and abetting is the same as that
provided for the offense itself in DOC 303.84. Obviously, however, in many cases the aider or
abetter will not be as culpable as the actual perpetrator of the offense. In such cases, the
committes or hearing officer should use its diseretion to select an appropriate lower sentence.

‘This section is essentially the same as Krantz, et al., Model Fules and Regulations (1973),
rule IV A-8.

Noie: DOC 303.08. It is necessary to permit institutions to discipline inmates for violations
of specific policies and procedures of the institution. For example, violation of posted work
place policies or procedures regarding recreation may result in a penaliy. Likewise, housing
units may have policies and procedures necessary for the maintenance of order. These policles
will vary irom institution {o institution and place to place within institutions.

In the past, inmates were sometimes punished for “disobeying orders” where the order was
a written memorandum distributed to staff or posted at an earlier time but net currently
posted on any inmate bulletin board because someone had taken it down. The inmate is not
really culpable unless he or she ks aware of the order, or should have been aware of it because it
was posted at the time of the offense and he or she had had an opportunity to read it.

This section assures that inmates have notice of the conduct expected of them; this is essen-
tial to fairness and due process, Se¢ the note to DOG 303,01,
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Of course, some inmates are unable to read. Staffl should attempt {o identify sueh inmates
and communieate the rules orally to them.

Nete: DOC 303.09. This section requires that the rules and notes pertaining to inmate disei-
pline be published and distributed to the inmates at all institutions, This continues the ex-
isting practice.

Due process and fundamental fairness require that inmates be given notice of the rules
they are expected to follow. In addition, awareness and understanding of the rules and of the
sanctions for breaking them should increase compliance with them. Authorities on correc-
tional standards agree that disciplinary rules should be made available to inmates in the form
of a rule book, See the note to DOC 303.01.

Note: DOC 303.10. In a prison it is necessary to regulate very carefully the properiy which
may be kept by the inmates, See *“Contraband offenses,” DOC 308.42-303.48. However, these
offenses only punish knowing possession of eertain items, or in the case of weapons and drug
paraphernalia, possession with intent to use the items, Even where it is not possibie to show
that any inmate was in possession of a forbidden item, or where the inmate in possession did
not have the required mental state, the item nevertheless should be taken out of circulation.
This section provides the autherity to deal with contraband in situations where no one is
charged with an offense, as well as when someone is charged and found guilty.

Note: DOC 303.11. The main purpose of the section authorizing temporary lockup is to
allow temporary detention of an immate until it is possible to complete an investigation, cool
down a velatile situation or hold a disetplinary hearing. The effort is to avoid punitive segre-
gation without a prior hearing, while assuring that inmates can be separated from the general
population when there is good reason to do so. The policy is to keep an inmate in TLU only as
long as necessary and then either to release the inmate or put the inmate in segregation based
on a diseiplinary hearing which conforms to the provisions of this chapter. The frequent re-
views by high-ranking administrators and the 21-day limit, both previded by sub. (3), are
designed to implement this policy, as well as to give the inmate an opportunity to be heard on
the issue of whether TLU is appropriate.

Where court deeisions have dealt with temporary lockup, they have uniformly approved
lockup without a prior hearing if the prison officials believe in good faith that there is an
emergeney or that the aceused is likely to commit another offense i not locked up. See, for
example, Hayes o. Walker, 655 F. 2d 625 (7th Cir, 1977}. However, some courts have placed a
time lmit on temporary leckup: U7.S, ex. rel. Miller 0. Twomey, 479 F. 2d 761 (7th Cir, 1973),
cert, den. 414 ULS, 1146 (reasonable time}: Enomoto v, Wright, 46 LW, 3325 (N.D. Cal. 1978),
aff'd 46 L.W. 3525 (U.S. 1978) (72 hours).

In Barnes v, Gost. of Virgin Islends, 415 F. Supp. 1218 (D.C. V.1, 1976}, the court required
a hearing prior to lockup in all cases.

The policy is to use TLU only for an appropriate reason, Where TLU is no lenger appropri-
ate, it shoukf be discontinued. There are situations, however, when its use for periods up to 21
days i3 justified. This period may be extended. It is anticipated that such extensions will be
refatively rare, The need arises most commonly if the sherifi’s department requests it, to per-
mit the completion of an investigation. Periodic review is to insure that abuses do not occur.

Sub. (4) identifies the situvations in which TLU may be appropriate.

It must be emphasized that there are dangers in correctional institutions that may not
exist outslde them. For example, an inmate who encourages others to dely authority may
create an immediate and real danger. If TLU cannot be relied on to isolate such an individual,
it is likely that measures have to be taken against the group, though the group is not culpable.

Likewise, an inmate who s intimidating a witness should be restricted, rather than the
vietim of the intimidation. This may be the only choice available to correctional officers, Sub.

(4) (a}.

During evening recreation, the staff is small, yet large numbers of inmates may be outside
their cells. Unless the authority exists to temporarily isolate one who is trying to create a
disturbance, it wifl be necessary to eut short recreation for everyone to prevent trouble, This
seems unfair, yet would result if an inmate who was encouraging defiance were not isolatad in
such a situation. Sub. (4) (b).

Some inmates need to be temporarily isolated for their own protection. For example, an
inmate may be endangered by virtue of having eooperated in an investigation. The threat
may be such that the only effective way o protect him or her is through TLU. Sub. (4} (¢).

Sometimes TLU is necessary to prevent escape. For example, an inmate i a camp who has
comnmitted an infraction that is ultimately going to affect an expected parole may panic and
try to escape. Sub, (4) {d}.
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Finally, an inmate’s presence in the general population may greatly inhibit an investiga-
tion because the inmate may destroy evidence not yet discovered by authorities, Temporary
isolation until the evidence i3 found is required. Sub. (4) (e).

Note: DOC 303.12. This section is based on the old department pelicy and procedure 2,01
(Assault). The title of this section has been changed from “assault” to “battery” in order to
conform to the title of the corresponding section in the criminal code, s, 940,19, Stats. The
purpus;lof this section is to protect the personal security of all inmates, staff, and members of
the public.

Virtually every instance where a person strikes another results in injury or pain under this
section. Everything prohibited by the old policy is still prohibited, because aggressive behav-
ior which does not result in injury could be punished as attempted battery (DOC 303.12-A},
or as threats (DOC 303.16). See DOC 303,06 for the definition of attempt,

This section and DOGC 303,17, Fighting, have considerable overlap. An inmate should not
be found guilty of violating both sections based on a single incident. If it is possible to deter-
mine the aggressor in a fight, this section rather than DOC 303.17 should be used.

Lesser included offenses: DOC 303.17, Fighting and DOC 303.28 Disruﬁtive Conduet,

Note: DOC 303.13. The department’s former policy and procedure 2.02 {Sexual assault} has
been split into 2 parts, The old poliey did not define “sexual assault” at all, The definitions in
DOC 303,13 and 308.14 are simplified versions of the definitions of “intercourse” and “sexual
contact” in s. 940.225, Stats., and the 1975 sexual assault law. Most of the various situations
covered by s, 940,225, Stats., such as mtercnurse with a child, are not relevant to the prison
situation, Therefore, the only distinetion in these sections is between non-consensual inter-
course and all other types of non-consensual sexual contact. Intercourse is considered to be
the mere serions offense,

The old policy and procedure 2,02 was seldom used because of the difficulty of proving the
offense while protecting the victim. The new procedural rules under this chapter make it eas-
fer to hold a diseiplinary hearing while protecting the safely of the victim or informant,

Iéesser included offenses: DOC 303.14, Sexual assauli-contact; DOC 303.15, Sexual
conduet.

Naote: DOC 303.14. This section represents part of the former policy and procedure 2.02.
The other part is DOC 308.18. See the note to that section.

Examples of violations of this section are kissing or handholding, grabbing or touching
another person’s breast, buttocks or genitals (even through clothing), rubbing one’s genitals
against another person (even through clothing). If the other person consents to the contaet,
this seetion is not violated, but both persons have violated DOC 303.15, Sexual conduct,

Violation of this section is less serious than violation of DOC 303.13, and this section isa
lesser ineluded offense of that one. See DOG 303,03 on lesser ineluded offenses, HHowever,
where an inmate has violated this section in an attempt to rape the other persen, a charge of
attempted sexual assauli-intercourse would be appropriate. See ch. DOC 309 for permissible
di=plays of affection during visits.

Lesger included offense: DOC 303.15, Sexual conduct.

Note: DOC 303.15. This section is basically the same as the former policy and procedure
0.01.

Traditionally, non-marital sexual activity of all sorts has been a criminal offense, but
outside of prison such activity is rarely prosecuted. Rather, the definition of such activity asa
crime is mainly for the purpose of formally expressing disapproval. In the prison setting, be-
cause of segregation by sex, homosexual conduct is more prevalent than on the outside, and
consequently the need to express disapproval of it is stronger, Also, it is not always possible to
prove lack of consent to sexual activity in situations where it is likely that one inmate is
taking advantage of another, Thus, prohibiting consensual sexual contact helps to prevent
sexual assault. ‘This section alse forhids consensual sex between married people. See chapter
DOC 309 for permissible displays of affection during visits.

Krantz, et al., Model Bules and Regulations (1973) does not forbid consensual sexual aetiv- )

ity between mmates ot between an inmate and another person. The omission is not explained,

Note: DOC 303.16. As with all of the offenses against persons, the purpose of this section is
the protection of the safety and security of inmates, staff and the public. The section was
derived from the former poliey and procedure 2,03,
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The old policy 2.03 was much broader than this section and did not define “threats.” Thus,
an inmate could be punished for threatening to do something which he or she had a legal right
to do—for example, to bring a lawsuit or to write a letter, Such a rule bas a chiiling effect on
the exercise of the protecteg rights of {reedom of expression and access to the courts, There-
fore, this section has been narrowed so that only certain types of threats are punishable. A
threat to bring a lawsuit is not prohibited in this seetion. If an otherwise allowable “threat” is
communicated in certain ways, however, DOC 303.28, Disruptive conduct or DOC 303.25,
Disrespect, might be viclated.

Under the Wisconsin criminal code, the following fypes of threats are punishable; threats
toinjure or accuse of crime, s. 943.30, Stats., and threats to communicate derogatory informa-
tion, 5. 943.31, Stats, Under either of these statutes, an element of extortion must be preseng,
that iy, the threat must be related to a demand for money or property from the victim. Extor-
tion is nof a necessary element to find guilt under this section.

Note: DOC 303.17. A principal purpose of this section is to protect the safety and security of
inmates and staff, In addition, fights ecreate a serious risk of disraption and must be considered
serious offenses for this reasen. Although inmates do have a limited privilege of self defense
(see DOC 303.05), as a general rule they should learn to use non-violent means of settling
disputes and they should depend on correcttonal officers rather than their own fists to defend
them when attacked. Obviousky it will often be difficult for correctional officers, the hearing
officer or the adjustment committee to determine who started a fight and whether or not the
other person exceeded the bounds of self-defanse. Therefore, avoiding such situations entirely
is the safest course,

It is intended that a person should not be found gutlty under both DOC 308.12, Battery,
and this section for the same fight. This section should be used for the person who willingly
juing a fight when someone attacks him or her,

Lesser included offense: DOC 303.28. Disruptive Conduet,

Note: DOC 303.18. Former department policy and procedure 1.02 (Riots—Rebellion) cov-
ered a wide range of activity from very serious to minor. In order that the record of an inmate
should more accurately reflect the seriousness of his or her acts, there are now three distinct
offenses. DOC 303.18 is the most serious and should be used against “ringleaders’ of a serious
disturbanece which invelves violence. Those who actively participate but are not ringleaders
should be charged under DOC 303,19 DOC 303.20 is designed for a non-violent distur-
bance—for example, a sitdown strike, A similar three-way division is used in Krantz, et al.,
Model Rules and Regulations (1973) at 147-149,

Lesser included offenses: DOC 303,19, Participating in a riot; DOC 303,20, Group resist-
anece and petitions; DOC 308.28, Disruptive conduct.

Note: DOC 303.19. See the note to DOC 308,18,

Lesser included offenses: DOC 303,20, Group resistance and petitions; DOC 308.28, Dis-
ruptive conduct.

Note: DOC 302.20. DOC 303.20 is designed for a non-violent disturbance - for example, a
sitdown strike, DOC 303.20 (1) differs from conspiracy {DOC 308,21} in that under this sec-
tion each individual mast actually disobey a rule or participate in unauthorized group activ-
ity, while under DCC 303.21 an inmate may be punished for tuerely planning an offense. Also,
under DOC 303.21 a plan or agreement is required, while under sub. (1) spontaneous group
action ean be punished. Finally, punishment under this section ean be added fo punishment
for the particular rule violated, while punishment for conspiracy cannot, because conspiracy
is a lesser ineluded offense of the planned offense.

Sub. (2) substantiaily follows the old policy and procedure of 14.03. The inmate complaint
review system is the appropriate method for bringing group complaints, To permit such com-
plaints or statements outside the system could seriously disrupt a prison. Experience has
proven that it is important that there be as few opportunities as possible for coercion of one
inmate by another. Unrestricted rights to petition in groups generates intimidation and eoer-
cion as inmates try to force others to join them. The authorized methods are thought to pro-
tect inmates’ rights to petition and to express their views.

Furthermore, complaints outside the complaint system create confusion among staff,
There is already provision for the investigation of complaints in the system. Staff (and their
union) are frequently reluctant to cooperate in investigations made outside the system, This
makes adequate investigation impossiﬂle and hurts morale and institutional security. It also
makes an adequate response to the complaint impossible.

The complaint system, on the other hand, provides a structured way to investigate and
respond to eomplaints, It requires, for example, time limits for reponses, to ingure that the
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complaints are addressed. It requires that complaints be signed. Without this, adequate in-
vestigation is usually impossible.

On balance, reliance on the complaint system seems to restrict first amendment rights only
as is neccessary to permit the maintenance of order in institutions.

Sub. (2) prohibits petitions only within an institution. There is no intention to limit peti-
tions addressed to those outside an inatitution, f%pmally, this activity is a letter signed by
more than one inmate to a newspaper or public official

Sub (3) makes it an offense to identily with a gang by some overt act such assigning. Gangs
pese a serious threat to institutions. Like many prison rules, this one is aimed at conduet
which taken alone might not seem serious to people without experience in corrections, In
Wiseonsin, the experience has been that permitiing such activity creates significant problems
and ean contribute to the erosion of authority which leads to serious prison disturbances,
.Stati':ﬁst{;hat have permitted such activity have uniformly had major problems in their
institutions,

See the notes to DOC 303.18 and 303.21

Note: DOC 303.21. A purpose of conspiracy statutes in general and of this section is to
enable law enforcement and correctional officers to prevent group criminal or prohibited activ-
ities at an earlier stage than the stage of attempt. Group activities against the rules pose a
greater risk than similar individual activities, and this justifies intervention at an earlier stage
and punishment for acts which, if done by an individual, would net be against the rules.

The content of sub. (1) of this section is similar to s. 939.31, Stats., though it differs in 2
important respects. The 2 elements of conspiracy under the statute are first, an agreement,
and second, an overt act in furtherance of the conspiracy by one member of the group. Under
this section, overt acts are not required because a prison setting may be so volatile that it is
unwise to wait for such acts. As in the statute, the maximum penalty is the same as for the
offense itself; an inmate cannot be found gullty of both conspiracy and the planned offense,
because under DOC 303.03 conspiracy is a lesser included eoffense,

The reason that conspiracy has been made a lesser included offense is the similarity be-
tween conspiracy and attempt. Both kinds of offenses provide a sanction against activity
which is preparatory te an actual offense. If the offense is completed, however, conspiracy
should be included in the other offense just as attempt s,

This section has some overlap with DOC 303.20, Group resistance. However, an inmate
need not personally break any substantive rule to be guilty of conspiracy; if a group of in-
mates agree to participate and then one inmate starts to put the plan into effect, all are guilty
of conspiracy. On the other hand, no plan or agreement need be shown to prove a violation of
DOC 303.20, DOC 303.20 is infended to deal with nonviolent group activity of a publie,
disruptive type, such as group refusal to work, while DOC 303.21 is aimed at secret plans for
violations of all types.

Conspiracy is a lesser included offense of the planned offense and also of DOC 303.07, Aid-
ing and abetting.

Nole: DOC 303.22, Since escape is an extremely serious offense (it is one of the few disciplin-
ary offenses which is frequently prosecuted), it is important to define it carefully, The old
poliey and procedure 4.01 was basieally the same as this one; it read:

Residents shall not leave the confines of the institution proper, other designated authorized
aregs awa%r from the institution to which they are assigned, or the custody and control of a
staff member.

The only change is that now, if an inmate is off grounds on work or study release or on
furlough, mere physical deviation from his or her assigned location is not enough to prove
escape. Intent to escape must also be proved. This medification recognizes that unexpected
situations may arise when an inmate is off grounds and unsupervised, and a certain amount of
leeway must be available to inmates to deal with such situations, Of course, an inmate who
deviated from a, preseribed route or left an area would probably be guilty of violating DOC
303.24, Discbeying orders. If no unexpected situation arose, however, then deviation from the
schedule wouldy::reate a strong inference of intent to escape.

i(&in inmate may be prosecuted in criminal court and also for a rule vtolation for the same
incident.

Lesser included offense: DOC 303.51, Leaving assigned area.

Note: DOC 303,23, The purpose of this section is to help prevent more serious offenses, such
as escape, and to promote identification of the offender in other cases.
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Inmates may legitimately change their appearance in many ways: change of elothing, use
of glasses and sunglasses, change of hairstyle, growing or shaving facial hair, Where such a
change is the basis for a charge under this section, proof of the intent to prevent identifteation
becomes erucial. Commission of certain offenses, for example, attempled escape, soon after
such a change would be strong evidence of the intent to prevent identification.

On the other hand, where an illegitimate change of appearance is used, such as a mask oran
officer’s uniform, the intent to prevent identification can be inferred from the change of ap-
pearance itsell,

Under s. 939.641, Stats., an additional sentence can be added if a crime was committed
while the person’s identity was concealed. Under this section, however, it is not necessary to
show that another offense was committed, just that an intent to prevent identification
existed,

This section is based on former policy and procedure 8,04 but is narrower in scope because
of the intent requirement. The old policy was promulgated prior to liberalization of grooming
rules allowing mustaches, beards and long hair for men, It conld have been used against an
inmate who shaved, changed his or her hairstyle, dyved or straightened his or her hair, or even
started or stopped wearing glasses, Thus, 1t needed revision.

Note: DOC 303.24, There is no counterpart to this section in the eriminal law, though peo-
ple in the military are diseiplined for failing to obey orders. Because of the close proximity of
large numbers of people in a prison, prompt obedience to orders is necessary for orderly opera-
tion. Obedience is also an important aspect of learning self-discipline.

An analogy to military law is appropriate. Articles 90, 91, and 92 of the Uniform Code of
Military Justice (UCMJ) cover discbeying a cominissioned officer, non-commissioned officer
or other lawful order, respectively. Articles 90 and 91 cover disobedience of a direct order while
Artiele 92 covers general orders and indirect orders. The breakdown of sub. {1) into par. (a),
(b), and {c) folows this plan. Par. (a) covers a direct verbal order. Par. (b) covers "'general”
orders, that is, those which apply {o all or to a group of inmates, and which are properly
posted, It is not necessary to show that the inmate actually knew of the order; it is the in-
mate’s duty to read and remember posted or distributed orders. Par. (¢) covers situations
whera a posted bulletin was improperly removed from the bulletin board, situations where an
order was relayed indirectly to an inmate, and any other situation where the inmate actually
knewdof the order even though it was not directly given to him or her or was not properly
posted.

A violation of this section gshould not be charged where the order violated was a posted
bulletin and there is a more specific section which covers the same thing, For example, DOC
303.33, Attire, requires obedience to posted policies and procedures at each institution regard-
ing clothing, ¥f an inmate violates the posted policjes, he or she should be charged with violat-
ing DOC 308.33, not this section. However, if an officer notices the improper clothing and teils
the inmate to change, but the inmate does not change, then the inmate can be charged with
violating both sections, Under this section, the staff member giving the order need not say, “I
am giving a direct order,” although this is frequently a desirable practice.

Note: DOC 303.25. Disrespectiul behavior of the type prohibited by this section can lead to
a breakdown of authority or a serious disturbance. This section is directed at condyct within
the institution which is potentially disruptive or which erodes authority, not at activity
outside the institution, The former policy and proeedure 1.01 is very similar to this section.

Note: DOC 303.26. This section forbids all types of contacts between inmates and staff
which could lead to favoritism or bribery, Just as theft would be very difficult to control in a
prison without a rule prohibiting ell transfer of property (See DOC 303.40), so bribery and
faveritism would be diffieult o control in the absence of a rule prohibiting all exchanges be-
tween staff and inmates, Also, the appearance of impropriety may be as destructive to Inmate
or staff morale as would actual impropriety. This section is derived from the former policy and
procedure 3.09 and is identical in content. The only change is that the exceptions, which
always existed, have been made explicit. The existence of unwritten exceptions tends to un-
dermine respeet for the rule as a whole beeause it may appear to the inmates to represent
either half-hearted or arbitrary enforcement.

‘There is no counterpart to this section either in the criminal law or in Krantz, et al., Model
Rules and Regulations {1973), However, the Model Rules do prohibit bribery (rule IVB-3(b)).

Note: DOC 303.27, Purposes of this section are to help maintain ordetly and efficient opera-
tion of the institution and to encourage people to tell the truth, On the outside, lying is only
punished as a criminal offense if the lie was made under cath. However, in prison the contacts
between inmates and state authorities are much more pervasive and a false statement, even
one not made under oath, can have serious consequences, On the other hand, in Krantz et al,,
Model Rules and Regulations (1973), the offense of lying is limited to situations where thelieis
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either made under cath or is made with intent to obstruct the investigation of a suspected
disciplinary offense.

This section is identical in substance to the first half of former policy and procedure 5,04,
The second half of the old policy involved-use of counterfeit or forged documents, ete, That
half of the former policy has been added to the section on counterfeiting and forgery, now
DOC 308.41.

"This section is limited to lies which threaten the safety, security or integrity of the institu-
tion. See State ex. rel. Ellenburg v, Gagnon,76 Wis. 2d 532 (1976). ‘Fhis, of course, may inclade
false statements to the adjustment committee, to a hearing examiner, or in an investigation.

Note: DOC 303.271. Lying about staff can hurt the staff member and affect staff morale
generally. There have been several instances in which inmates deliberately made false allega-
tions concerning corruption and sexual misconduct by staff. The nature of the allegations and
the fact that, upon investigation, it became evident the inmate was trying to injure the stafi
member, led to the conclusion that this behavior should subject inmates to punishment. The
inmate complaint review system will not insulate inmates from all liability, However, if the
inmate does not reveal the false statement to persons outside the complaint system, it is un-
likely he or she intended to harm the staff member and actual harm to the staff member is
minimized. Since the implicated staff member cannot write the conduct report, the likelihood
of retaliation against inmates for legitimate use of the complaint system is reduced, The re-
quirements that the inmate knew the statement was false, that he or she intended to harm the
staff member, and that he or she made that false statement public, safeguard inmates from
funishment for making suggestions for investigation and statements that they thought were

rue,

Note: DOC 303.28. This section is intended to help preserve a reasonably quiet and orderly
environment for the benefit of all inmates and staff. Its counterpart offense outside the institu-
tion setting is “disturbing the peace.” As outside the institution, disruptive conduct fre-
quently can and should be handled by a warning rather than a charge of violating this section,
See DOC 3(3.65, offenses that do not require a conduct report.

This section is somewhat similar to DOC 303,29, Talking. That section should be used in
situations where no talking is allowed, while this one should be used where an inmate disturbs
others by unusually loud talking or unusually offensive language, as well as for non-verbal
disruptions such as physically resisting a stafi member, This section alsp overlaps with DOC
308,25, Disrespect, DOC 303,25, rather than this section, should he used when the disruptive
tendency of an inmate’s words or actions is due to his or her message of disrespect for a staff
member. Disruptive conduct is a lesser-included offense of DOC 303.12, Battery, DOC
303.17, Fighting, DOC 303.18, Inciting a Riot, and of DOC 303,19, Participating in a Riot.

DOC 303.28 i based on former policy and procedure 2.04.
Lesser included offense; DOC 308,29, Talking.

Note: DOC 303,29, This section is intended to help provide a reasonably quiet and orderly
environment for the benefit of all inmates and staff. Even talking in a normal tone of voice can
be disturbing at certain times or places, for example while others are sleeping or watching TV,
Also, talking can prevent other inmates from understanding instruetions from staff which are
being given to a group.

The former department policy and procedure 5.01 was not uniformly enforced from insti-
tution to institution because of varying needs, Recognizing that needs vary (for example, in
some institutions the rooms or cells have solid deors; in others they do not), this section
merely provides notice that policies on talking do exist and are posted,

Note: DOC 303,30, This is another example of a rule which prohibits action which in ifself is
not harmful; however, the rule is necessary as an aid in controlling more dangerous hehavior.
In this case, controlling secret means of communication helps prevent conspiracies and es-
capes. This section is not to be applied to persons speaking together in a foreign language. If at
any time a deaf or mute person is an mate at an institution, this section should not be
applied to use of sign language by or to that person.

The section is derived from the former policy and procedure 5.02.

Nete: DOC 308.31. This section is intended to protect members of the publie from being
misled by an inmate concerning his or her identity or status, and to avoid confusion of staff
members concerning the identity of inmates. This section should not be interpreted to forbid
use of common and recognizable nicknames, initials, or a shortened form of the first or last
name,

This section is derived from former policies and procedures 16.01 and 15.02,
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Nete: DOC 303.32. The purpose of this section is three-fold: to prevent inmates who set up
businesses from faking advantage of any member of the public; to prevent any state liability
upon contracts entered into by Inmates; and to prevent fraud on the public by inmates who
order items and do not pay. If inmates were allowed to conduct businesses by mail from inside
an institution, this would greatly increase the amount of mall and supervision required. Fur-
thermore, it is possible an unsuspecting outsider would pay for something the inmate could
not supply, leadinﬁ to the unsatisfactory alternatives of a victim who has lost money, or state
liability, Inmates have opportunities to werk in institutional jobs and on work release, and to
sell hobby items thmugﬂ official channels. These opportunities plus the exception provide
sufficient ways for inmates to work, make money, and learn skills,

This section ig derived from former policy and procedure 14,01,

Note: DOC 303.33. The purposes of rules on attire are: (1) to prohibit use of clothing which
could ereate identification problems; (2) to simplify laundry and storage; (3} to prohibit use of
clothing which could be wsed as a weapon, e.g., excessively heavy belt buekles; (4) to prohibit
the nse of clothing which could be used to hide contraband, e.rr., lined belts; (5) to prevent the
wearing of indecent outfits; and (6) to prevent the wearing of garments which could pose a
danger to the wearer or others in certain work sttuations, or to require protective clothing for
similar reasons, e.g., a hairnet,

Security needs and other circumstances vary from one institution £o another, so the actual
policies and procedures are to be determined at each ingtitution and then posted. This section
provides notice that these policies and procedures on clothing exist and must be followed,

If an inmate violates a clothing policy, it should ordinarily only be considered a violation of
this section, not of DOC 803.24, Disobeying orders, If the inmate has refused te obey a direct
order in addifion to disobeying the posted policy, a charge of viclating DOC 303.24 would be
appropriate.

Under former department policy 8.02, policies on attire were different at each institution.
Because of the different levels of security and different needs at the various institutions, no
aftempt was made to standardize the rules. Instead, this section gives notice that policies on
clothing exist.

Note: DOC 303.34. Most cases of theft in prison are minor and eriminal sanctions are not an
effective means of deterring theft, In fact, this section alone is not considered enough to eon-
trol theft without the addition of other sections such as DOC 308.40, Unauthorized transfer of
property; DOC 303,50, Loitering; and DOC 303,52, Entry of another inmate’s quarters.

The coverage of this section is intended to be the same as s, 943.20, Stats., although the
definition of the offense is greatly simplified. Under the former policy and procedure 3.08,
theft was not defined. This section should give additional guidanceto the ad justment commit-
tee or hearings officer in the occasional borderline case.

Lesser included offense: DOG 303.40, Unauthorized transfer of property.

Note: DOC 303.35. A purpose of this section is to protect the property of inmates, staff, and
the state. There is a paralle] criminal statute, s. 942.01, Stats., but except in extreme cases,
violations of this section will probably be handled through the disciplinary process rather
than by prosecution. This section is identical in coverage to the former policy and procedure
8.03 {although the language has been simplified), except for the addition of the words “with-
out authorization.” However, the limitation expressed by these words was assumed to exist
even under the old policy.

Inmates may only destroy their own property with specific authorization. “Authoriza-
tion™ is defined under DOC 303.02. Inmates may nof autherize damage or alteration of prop-
erty. This is because it is important to monitor sach destruction. Without current property
lists, it is impossible to keep track of property in institutions.

Note: DOC 303.36, See the notes to DOC 308,35 and 303.37. See too DOC 303.02.

Note: DOC 303.37, The purpose of this section is to protect the property and safety of
inmates and staff and the property of the state, Because of the dangerous potential of fires,
arson is punishable even if no damage to property occurs (see DOC 308.35), If damage does
oceur, an inmate could be punished for violating both this section and DOC 303.35. In addi-
tion, starting a fire or creating a fire hazard is punishable even where not done intentionally
gsee DOC 2083.39). Violation of this section is more serious than violation of DOC 303.39. The

iﬁ‘gence in seriousness is the reason for splitting the former policy and procedure 3.03 into 2
parts,

This section differs from the criminal statutes on arson, ss. 943.02-943,06, Stats., in several
ways, Itirst, this section does not require proof of any damage. Second, lack of consent or
intent to defraud need not be shown; in o&er words, inmates may not set fire to their own
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property or anyone else’s for any reason, except when directed to do so by a staff member.
Third, no distinetion is made in this section between arson of a building or of other property.

An unwritten but fairly obvious exception to this section is that under almost all eircum-
stances, lighting a cigarette, cigar or pipe i3 not a violation,

Lesser included offenses: DOC 303.38, Causing an explosion or fire; DOC 303.39, Creating
a hazard; DOC 303.47, Possession of contraband—miscellaneous.

Note: DOC 303.38. The purpose of this section is to protect the property and safety of
inmates and staff and the property of the state, Because of the dangerous potential of explo-
stons; intentionally causing an explosion is punishable even it no damage oceurs, and if dam-
age does oconr an inmate eould be punished for violating both this section and DOC 303.35.
AISOE I‘liegllgently eansing an explosion is punishable under DOC 308,39, if a hazard is thereby
created,

Under the old policies and procedures there was no procedure dealing gpecifically with ex-
plosions. In order that each inmate's conduct record more closely reflect the seriousness of his
or her offenses, and in order to give specific notice that explosions are considered serious of-
fenses, this section was created,

Lesser included offense: DOC 303,89, Creating a hazard,

Note: DOC 303.39. The purpose of this section i3 to protect the property and personal saiety
of inmates and staff, and to protect state property. This is the only section under whi
nmate can be pumshed for negligence or recklessness instead of an intentional action. Be—
cause of the high density living sttuation in a prison, carelessness can endanger large numbers
of people and create a very serious risk. Therefore, the standard of care of reasonable people
must be enforeeable through the diseiplinary process,

This section is derived from the former policy and procedure 3.02, However, that policy
covered both intentional and negligent setting of fires, and it did not cover other types of
hazards. Intentionally created ris of two kinds, fire and explosion, are now covered by DOC
308.37 ancd 303.38, This section is a lesser included offense of both of those sections,

Note: DOC 303.40, This section is designed to aid in the prevention of a variety of other
offenses or undesirable activities: theft {or forced “borrowing,” or unfair *‘sales"); gambling;
selling of favors by inmates with access to supplies, equipment, infermation, ete.; and the
selling of sexual favors,

Most property items of significant valueare easily recognizable {inmatesare not allowed to
keep money in their possession), so if an item belonging to one inmate is found in the posses-
sion of another, a violation of this section is easy to prove even though it may be impossible to

prove that theft, gambling or some other offense took place.

Some would argue that since at least one of the 2 parties to an exchange of property would
be guilty of an offense in each of the above examples, this additional section is not needed, and
besides, this section condemns much harmless or even beneficial activity (such as fmend[y
sharing, trading, and gift-giving) along with the abuses. For example, Krantz et al. Model
Rules and Regulations (1973}, contains no rule forbidding transfer of property. However, the
expetrlencg in Wisconsin has been that this section i3 necessary to prevent abuses of the types
mentione

The purposes of this section should be borne in mind and conduct reports not written for
petty and harmless violations such as exchanging single cigarettes, when there is no evidenee
that the exchange ig velated to any abuse suc%l as those mentioned earlier, Authorized trans-
fers of books are not preohibited.

‘The former policy and procedure 3,06 included transfers between an inmate and any other
person. Unauthorized acceptance of gifts from outsiders is covered by the sections on contra-
band (DOC 203.42-308.47). Unauthorized transfers involving staff members are covered by
DOC 303.26, Soliciting staff. Unauthorized use of state property is covered by DOC 808,36,
Misuse of state property. Therefore, this section only covers transfers between inmates. Un-
aathorized transfer of property is a lesser included offense of DOC 303.34, Theft, DOC 303.43,
Possession of Intoxieants, and of DOC 303.57, Misuse of Prescription Medicine,

Note: DOC 303.41. This section is broader in scope than the criminal statute, s, 943.38 (1)
and (2), Stats., since the statute only covers certain types of documents of “legal signifi-
cance,” such as contracts and public records, In the prison setting almost any writing is of
potent1a] legal significance, since letters are sometimes monitored, many memos are put into
inmates” files, and notes might he used as evidence in d!.smp]mary proceedings, Also, the
smooth and fair operation of the prison depends on the reliability of records such as eanteen
books, passes, orders, preseriptions and files,
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This section is derived from former policy and procedure £.03. However, the old policy
eovered only the making or altering of a document, not its use {called “uttering” in criminal
law}, Use was punishable under former policy and procedure 5.04, which algo covered lying.
The 2 old policies have been reorganized so that both forgery and “uftering’’ are under this
section, while lying Is covered by DOC 303.27.

This section is not a lesser ineluded offense of theft; if a forged document is successfully
u}.:.ed to obtain someone else’s property, the inmate has violated both DOC 303,34, Theft, and
this section. .

Note: DOC 303.42. Circulation of money is not permitted within the institutions for the
same reasons that transfer of property is not allowed. See the note to DOC 303.40. Since
uniike other types of personal property, money is not readily identifiable, it would be impossi-
ble to prevent transfer of money if inmates were allowed to keep it in the institution, Accounts
have been set up for all inmates in which they can deposit their money and from which they
can send money to friends, relatives or persons selling goods. See departmental rules relating
to inmate accounts,

Only .’«mmmvzfl possession of these tbema 15 an offense; therefore, an inmate can turn in items
received through the mail if he or she does so promptly, and they will be deposited to his or her
account or put in safekeeping, and he or she will not have committed any offense. Sub. (2).

Lesser included offense: DOC 303,47, Possession of contraband-miscellaneous.

Note: DOC 303.43. The purposes of this section are to prevent intoxicating substances from
being brought into institutions, to protect inmates and staff from intoxieated persons and to
prevent escape. People under the influence of intoxicants often act abnormally and may injure
themselves or others. In a prison, infoxicants are particularly troublesome because acting
without inhibition ean be dangerous to others. Many inmates who try to escape and who
attack staff and other inmates are under the influence. It is important to control such conduct
by controlling the substances which create the risks,

See DOC 303.02 regarding the deﬁmtlons of “authorization” and “intoxicating
substanee.”

Lesser included offenses: DOC 303,40, Unauthorized transfer of property and DOC 303.47,
Posseasion of contraband-miscellaneous,

Note: DOC 303,44, This section is designed to help carry out the same purposes deseribed in
the note to DOGC 30343 as the purpeses for 3 rule against possession of intoxicating sub-
stances. It is easier to control the use of the forbidden substances if the means for making or
using the substances are unavailable,

Because some items of pataphernalia may be legitimately possessed, this section contains a
requirement of intent to use the item for manufacture or use of an intoxicating substance. For
example, at some institutions inmates are allowed to make pipes in hobby shop, so possession
of such pipes, by 1tse1I cannot be made an offense. ‘This does not permit the manufacture or
possession of “pot pipes,” however. Also, the definition of device in this section is somewhat
vague, Examples are relied on to give specificity. Without the intent requirement, this section
might not give sufficient notice of what is forbidden and thus, might viclate the due process
clause of the fourteenth amendment to the Constitution, Of course, intent can be inferred
from the circumstances and the hearing officer or committee is not required to belfeve a denial
of intent by the accused if there is other, contradictory evidence,

In the past, there has never been a rule against posgession of paraphernalia. Nevertheless,
inmates who possessed such items were often disciplined, under the supposed authority of
either the general prohibition against contraband or the prohibition against possession of in-
toxicants. This section gives more specifi¢ notice to inmates of what is forbidden.

Lesser included offense: DOC 303.47, Possession of contraband-miscellaneous.

Note: DOC 303.45, The purpose of this section is to protect the safety of inmates and staff
by taking dangerouns items away from inmates whenever it appears that an inmate is planning
to use an item as a weapon, and by making possession of weapons a punishable offense.

Because many items which an inmate may legitimatley possess could also be used as weap-
ong, in the case of such items an intent to use the item as a weapon must be shown. Sub. (1).
Intent will usually be inferred from the circurnsiances. For example, possession of & razop
blade which is located in a razor or in a box of blades and with other toiletry items would naot,
in itself, be an offense. But carrying around a single razor blade, especially outside the cell,
would probably be an offense,

Sub, {1) deals with items which are still in their original form and which have both a legiti-
mate use and use as a weapon. Examples are knives, kitchen utensils, matches, cigarettes,
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tools and heavy objects, On the other hand, sub, (2) deals with items swhich have been altered
fromm their orviginal form. Examples include a spoon or table knife which has been sharpened
and a razor blade which has been taped or fitted to a handle, If an inmate makes or alters such
an item, there is no need to show that he or she intened to use it as a weapon. It is only
necessary to show that the inmate intended to make the item suitable for use as a weapon. In
most cases, such an intent can be inferred from the mere fact of making the item,

Finally, sub, (3) deals with items which have no other purpose than to be used as weapans.
Examples include guns, explosives, switchblade knives and many of the homemade items
which are also covered by sub. (2). Inmates are not allowed to have such items under any
eircumstances and they will be confiscated. Also, if an inmate knowingly has such an item in
his or her possession, the inmate is gunilty of an offense,

FEven if an inmate i3 found “not guilty” under this section because there was insuffictent
proof of intent and the item was not something that could only be used as a weapon, in many
cases the inmate will nevertheless be guilty of misuse of state proparty (see DOC 303.36) or
damage or alteration of property (see DOC 803.35). Examples include taking a kitchen uten-
sil or tool away from the kitchen or shop where it is supposed to be used and altering a state
owned item in a way that makes it more sultable for use as a weapon.

Lesser included offense: DOC 303.47, Possession of contraband-miscellaneous.

Note: DOC 303.46, The purpose of this section is the same as the purpose of DOC 303.42,
Possession of money, and DOC 303,40, Unauthorized transfer of property: to aid in the pre-
vention of various other offenses or abuses such as gambling; the sale of favers by inmates
with access to supplies, equipment or information; the sale of sexual favors; and forced “sell-
ing,” “giving"” or “borrowing.” Cigareties are often used as a form of money in prisons, and
transfer of cigarettes is difficult to detect because cigarettes are not individually identifiable,
Therefore, use of cigarettes or eigars a8 a medium of exchange ean be curbed by preventing
hoarding of large quantities. Confiseation of the excess cigars or cigarettes whenever the in-
mate is found guilty (sub. (2)) is an additional deterrent. But since cigars and cigarettes do
not in themselves pose a threat to order and security, sub. (2) also provides that they will be
returned to the inmate if he or she is found not guilty.

The present practice is not to write conduct reports when the inmate gets excess cigarettes
inadvertenly, for example, through the mail as a gift. Under this section, a conduct report
would also be inappropriate,

Lesser included offense: OO 303,47, Possession of contraband-miscellaneons,

Note: DOC 303.47, The purposes of controlling the types and guantities of property which
inmates may have with them are: (1) to prevent trading, and more serious cffenses associated
with it, among inmates (see DOC 303.40 and note); (2) to simplify storage; (3) to keep out
items which are likely to be misused; and (4) to keep ouf extremely valuable items which may
create jealousy among inmates, Items in sub. (2) (b)-(d) are included in order to help prevent
trading and theft.

Items which are covered by this section and are not covered by any of the more specific
sections are items which are not, in themselves, dangerous, Therefore, even when an inmate is
guilty because he or she failed to register an item, had a prohibited item or had too many of
one kind of item, the inmate’s property is not confiscated. Property is disposed of or returned
in accordance with DOC 303,10,

The types of items allowable vary from institution to institution, so no actual listing is
given here. Rather, a listing of all allowable property should be posted at each institution in
accordance with department policies relating to personal property. This section gives notice
that the posted lists exist and that violation of them is a disciplinary offense. Possession of
Contraband—Miscellaneous is a lesser included offense of DOC 308.37, Arson, DOC 303.42,
Possession of Money, DOC 303,43, Possession of Intoxicants, DOC 308.44, Possession of
Drug Paraphernalia, DOC 303.45, Possession, Manufacture, and Alteration of Weapons, and
of DOG 303.46, Possession of Exeess Smoking Materials,

Note: DOC 303.48. Use of the mails is an important right of prisoners which is protected by
the first amendment to the U.S. Constitution and may not be abridged except under the fol-
lowing circumstances:

First, the regulation or practiee in guestion must further an important or substantial gov-
ernmental interest unrelated to the suppression of expression . . . Second, the limitation of
First Amendment freedoms must be no greater than necessary or essential to the protection of
the particular governmental interest involved.

Procunter v, Mariinez, 416 U.S. 396, 418 (1974); X v, Gray, 378 F. Supp. 1185, 1186 (E.D.
Wis. 1974), aff’d 6568 F. 2d 1033, See also ACA, standard 4306, Discussion:
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Access fo the public is an integral part of rehabilitation. Inmates should be permitted to
communicate with their families and friends, as well as with public offictals, the courts and
their attorneys, All correspondence should be uncensored.

Chapter DOC 309 governs the use of the mail by Inmates, Basically, inmates may corre-
spond with anyone uniless the inmate or the correspondent abuses the privilege. Then, the
right to correspond with a particular person may be terminated pursuant to eh, DOC 309 or
as part of a disciplinary hearing. Sub. (1) enly comes into play if the right to correspond witha
particular person has already been terminated. If the inmate nonetheless corresponds with
that person, for example by enclosing a message inside a letter or package to someone else, the
inmate has violated this section,

The purposes of sub. (2) are the same as the purposes of DOC 303,42 and 803.46. See the
notes {o those sections, Inmates should not be allowed o send away, for safekeeping, items
which were improperly acguired, such as money, drugs, weapons or the property of others.
This section is only intended to apply to situations where the inmate personaﬂy plts items
into an envelope or package. For exatuple, if money from the inmate’s aceount is sent out to
pay for a purchase, there is no violation.

A person should not be charged with a violation of DOC 803.30 and this section ior the
same act.

Note: DOC 303.49 to DOC 303.52. In general, all of the sections concerning movement have
the following purposes: (1) to prevent eseape by monitoring inmates” movements; (2) to pre-
vent fights, assauits and disturbances by preventing gathering of groups except in closely
supervised situations; and (8) to permit the effective monitoring of inmate activity both in the
institution and while the iniate is on work or study release. In addition, DOC 803,49, Punc-
tuality and attendance, is intended to promote the smooth running of all programs of work,
study and recreation, and to promote development of punctual habits by inmates. DOG
303.52 has the additional purposes of preventing theft and other illicit activity, DOC 308.50is
not intended to prohibit normal eonversation between inmates who are walking.

These sections were originally derived from the former policies and procedures 4.02-4.07
which were in effect prior to 1879, The policies entitled *Group Movement” and “Individual
Movement” were eliminated in the initial promulgation of DOC 303 in Aungust 1980, for the
following reasons: (1) the 2 rules were not uniform from institutien to institution, so it would
be better to use posted policies; and (2) in most cases the offenses deseribed were adequately
covered by one of the other 4 sections or by DOC 303.20, Group Resistance,

Note: DOC 303.54. The purposes of this section are to aid in the enforcement of the contra-
band rules and to prevent possible poisoning or misuse of items due to improper labeling, The
exact list of items which are covered by this section will be posted at each institution; thrs
section only names the types of items which are likely to be covered.

Note:; DOC 303.55, Tn the close living conditions of a prison, a messy or dirty room could
become a breeding ground fer bacteria or a haven for pests such as insects or mice, and thus
threaten the health and safety of the inmate of that room and of others. Where two or more
inmates share quarters, differences in habits of neatness could lead o arguments or {o an
unpleasant environment for one person. Finally, development of the habit of neatness is part
of rehabilitation. For all of these reasons, neatneas and cleanliness of rooms is regulated. How-
ever, since the layout of reoms, the laundry arrangetnents and the content of rooms varies
greatly among institutions, the partlcu!ar requirements are not contained in this section but
Instead will be posted at each residence hall or institution. See DOC 303.08, Instifutional
policies and procedures,

The organization of living auarters is also important hecause it is essential for staff to be
able to observe quarters and because rooms can be arranged in a way that creafes a fire haz-
ard. Thus, the organization of rooms is also subject to rule-making,

Violation of DOC 303.24, Disobeying orders, should not be eharged when an inmate vio-
lates this section, unless the Inmate has been warned and still refuses to clean up. Also, in
many eases of violation of this section, a conduct report is probably not necessary. See DOC
308.65, Offenses which do not require a conduct report.

Note: DOC 303.56. The purpese of this section is to protect the health and safety of all
inmates and staff, Pests or infecttons can easily spread from person to person. This sectlon
does not, however, impose standards of taste upon inmates. For example, any hair style is
aceeptable as long asthe habr is washed and combed often enough to prevent diseases or pests,
and as long as on-the-job policies concerning hair are followed. This iz in conformity with the
ACA, standard 4303:

4303: Written policy and procedure allow freedom in persomal grooming, except where c volid
state interest justifies otherunse. ( Essential) Discussion: Inmates should be permitted freedom
in personal greoming so long as their appearance does not conflict with the institution's re-
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quirements for safety, identification and hygiene. All regulations imposed should be the least
restrictive necessary.

Neote: DOC 303.57. Use of preseription medications must be carefully monitored because
many of the medications have mind-altering quzlities and could be abused just as controlled
aubstances such as heroin, cocaine, marijuana, or alcoho] ecan be abused. See note DOC
303.48, Possession of intoxicants, for the reasons behind the policy of not allowing inmates to
use any mind-altering drugs.

Because the very same policy explains DOC 303,43 and 303,59, and this section, inmates
should net be found guilty of Wnlatmdg both this section and one of the others on a single
occasion unless more than one type of drug was involved. Rather, the reporting officer, or the
hearing officer or adjustment committee, should decide which of the sections i most
appropriate.

Lesser included offense: DOC 303.40, Unauthorized Transfer of Property.

Note: DOC 303.58. The purpose of this section is to protect the safety and health of the
inmates. Tattooing, ear piercing and other forms of self-mutilation can lead to serious infec-
tions. In addition, some forms of disfigurement could lead to identification problems,

The wearing of pierced earrings is allowed, but inmates whose ears are not already pierced
may not get them pierced while in prison.

‘This section is only intended to cover lmurl\; to oneself or to another person with that
person’s consent. Injury to another person without his or her consent is covered by DOC
303.12, Battery.

This section is derived from former policy and procedure 13.02.

Note: DOC 303.59. The reasons for the policy of net allowing inmates to use any kind of
intoxicating drugs, inclading alcohol, are given in the note to DOC 303.43,

Misuse of prescription medications is not covered by this section because it i3 already an
oﬂ’ense covered by DOC 803.57, For the purpose of deciding which of the 2 sections applies,
“'prescription medication” means only drugs obtained properly or improperly, direetly or in-
directly, from pharmacy supplies at the institution. The fact that a partieular drug is some-
times prescribed by some doctor somewhere does not make it a “preseription mediecation” for
purposes of this section.

In sub. (2) use of intexicating substances is proven by a positive test result performed on
body contents specimens or breath or through physical examinations, requested in accord-
ance with DOC 306.16. The department uses reliable tests accepted by the scientific commu-
nity and follows the standards suggested by the test authors or manufacturers. Refusal to
provide breath or body fluid specimens or to submit to a physical examination is a separate
offense since the inmate is refusing to obey a direct order. With respect to urinalysis, an in-
mate iz considered to have refused to submit to a body fluids search if he or she does not
provide a urine specimen within a reasonable time after the reguest.

Note: DOC 303.60. Gambling is forbidden for the following reasons: (1) it ean result in some
players being cheated or taken advantage of; (2) it can lead to serious debts which in turn lead
to violence, intimidation and other problems; (3) even without cheating or large debts, it can
create strong emotions leading to violence or other discipline problems; (4} some inmates have
a psychological dependence on gambling (similar to alcoholism) which has been associated
with erlminal behavior in the past, Removing the opportunity for gambling could help such
inmates to overcome this problem,

On the outside, although all gambling except licensed bingo or lotteries is forbidden (s.
945.02, Stats.), the statute is often not enforced against persons who engage in small-scale,
private, non-commercial gambling with no links to organized crime. K. Davis Police Discre-
ton (1975), p. 5. However, this section is aimed at just such activity.

Thus, for example, betting a pack of cigarettes on the outcome of a TV football game is an
offense. It would also violate DOC 303.40, Unauthorized transfer of property, if the bet was
paid. The experience of staff is that even this type of betting can lead to serious problems for
the reasons listed earlier,

Sub. (2) provides that even a non-gambler can be guilty of an offense if that person or-
ganizes a game, lotbery or pool.

This section is derived from the former poliey and procedure 3.07.

Note: DOC 303.61, See the note to DOC 303,62,
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Note: DOC 303,62, Performance of work assignizents is vital to the operation of each insti-
tution. Laundry, food preparation, cleaning, and maintenance are among the tasks performed
by inmates. Enforcernent, through the disciplinary process, of the duty to work isnecessary to
the smooth running Sunday, unless the work is necessary for the running of the institution,
Fooid service is an example of such work,

Even where an inmate is not assigned work which is vital to the institution’s operation, he
or she is nevertheless required by these sections to work or study if assigned to do so. These
sections are designed to instill hahbits of dependability and responsibility which are important
in getting and keeping jobs on the outside.

The ACA approves the requirement that inmates be required to work, but disapproves
forced participation in educational or treatment programs.

Standard 4295, National Advisory Commission, Corrections (1973) suggests that inmates
be paid at the prevatling wage patd in the community, Such a positive incentive to work, if it
could be implemented in Wisconsin, might greatly reduce the need for discipline to force the
inmates to work and to perform their work properly. Also, it would duplicate much more
closely the work conditions existing on the outside, and thus would provide better preparation
for working after release. However, at the present time, the idea of paying inmates the mini-
mum wage is not under serfous consideration, mainly for budgetary reasons, See generally,
“Minimum Wages for Prisoners: Legal Obstacles and Suggested Reforms,” 74 Mich. J.L.
Reform 193 {Fall 1973). See the departmental rules on compensation and extra good time.

Note: DOC 303.63. Each institution, due chiefly to its unique physical facilities, security
requirements and programs, must have the authority to regulate the matiers specified in sub.
(1) more specifically and frequently than is possible through the rulemaking process, This
section provides the authority to do so. Only viclations of policies and procedures anthorized
under this seetion and specifically under this chapter may be treated as violations permitting
punisi)ment. Such policies and procedures must be related to the objectives under DOC
303.01. )

Note: DOC 303.631. This rule was formerly s, DOC 303.63(3).

Note: DOC 303.64. This section gives an overview of the different ways a rule violation can
be handled, In general, less serions offenses are handled by informal means, such as counsel-
ing, warning or summary punishment with consent of the inmate. More serious offenses are
handled by more formal means, including a hearing by an hinpartial officer or committee at
least 24 hours after notice is given, an opportunity to respond to the charges and an opportu-
nity for appeal. In addition, ;m the most serious or “major” cases the accused may have the
oppertunity to call witnesses and present evidence, the opportunity to confront and cross-
examine adverse witnesses and the assistance of 2 staff member in preparing for the hearing.

The disciplinary process in correctional institutions is greatly misundersteod. This is prin-
cipally because comrzentators focus on the so-ealled procedural due process aspects of the
system, and devote inadequate attention to the sabstantive definition of offenses and the less
visible, though significant, administrative decisions that occur before the formal system is
invoked. Another reason is that coramentators put great emphasis on due process, an impor-
tant value, but they ignore other important objectives of the disciplinary system. Careful
evaluation of due process can only be made in the context of the whole system, and with an
understanding of the values it seeks to achieve.

Restating these objectives iy important, because we cannot be reminded {oo often of the
purposes of the system, 1t is erucial that order be maintained in institutions, both for the
safety of inmates and staff and to provide an environment in which people can be construe-
tively involved in programs. While the so—calied formal process for diseipling helps achieve
these values, so do less formal measures, For example, an officer in a cell hall may maintain
order by exercising sound judgment in writing conduct reports. In perhaps the majority of
violations, counseling and a warning to the inmate is more effective and more efficient in main-
taining order than invoking the formal process. It is also more fair, and develops respect for
authority rather than distracting from it, This in itself is rehabilitative, because it contributes
to the process of teaching people to live within acceptable limits, It also helps people under-
stand that the system is not unnecessarily harsh and unyielding.

These objectives, as well as the objectives of punishment and deterrence, can also be served
in the less formal process. Unnecessary formality may in fact detract from seme of these
objectives, For example, a formal adversary procedure may make it impossible {o counsel an
inmate about misbehavior, when counseling is more important than punishment. Buf, in-
creasingly, there has been pressure to rely on formal procedure, Sometimes, this detracts from
fairness and other values served by the system, This is not to say that inmates should not be
treated fairly.
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One of the goals of the diseiplinary procedure rules is to provide a speedy and fair determi-
nation of guilt or innocence. Speed is important because: (1) memories may fade and evidence
grow stale ag time passes; (2) an accused inmate may be in temporary lockup pending a hear-
ing; {3) the time of institution staff should be conserved as much as possible to save money
and to allow them to spend time on other functions; (4) a pending disciplinary charge can
have adverse effects on an inmate’s morale, assignment and transfer or parole prospects.
‘Therefore, it should be resolved as quickly as possible,

The goal of fairness is advanced by the procedural rules in several ways: (1) the hearing
officer or adjustment ecommittee is impartial; (2) the officer’s or committee’s decision must be
based on the evidence presented, and on a preponderance of that evidence; (3} varicus safe-
guards assure that the inmate’s side of the story is fully presented, In some cases, any or all of
the following are altowed: a staff member's help in preparing for the hearing, an opportunity
to present evidence and witnesses, and an oppertunity to confront and cross-examine adverse
witnesses. In ail cases, the inmate can make a statement on his or her own behalf; (4) the
officer or committee is required to make a written report of the decision and reasons for it.
This allows review of the decision; (5) there are guidelines set out to help the staff member
make certain decisions, such as the decision whether to write a conduet report and the decision
of what punishment to impose,

More procedural safeguards of the type just discussed could have been required to make
diseiplinary procedure resemble a eriminal trial. Fairness might be increased somewhat by
such additional safeguards. However, there are countervailing {actors to be considered. Com-
plex procedure may interfere with a speedy resolution of the case, which is important for
reasons discussed earlier, An increase in the adversary quality of a disciplinary hearing is not
desirable, because a more adversary hearing may tend to overemphasize the importance of a
relatively minor incident and harden attitudes of inmates and staff toward each other, It may
make counseling impossible. A discussion of the negative aspects of a highly adversary hear-
ing is found in Gagnon 0. Scarpelii, 411 1.8, 778, 7T87-788 (1973):

The intreduction of counsel into a revocation proceeding will alter significantly the nature
of the proceeding. If counsel is provided for the probationer or parolee, the State in turn will
normally provide its own counsel; lawyers, by training and disposition, are advocates and
bound by professional duty to present all available evidence and arguments in support of their
clients’ positions and te contest with vigor all adverse evidence and views. The role of the
hearing body itself, aptly described in Morrissey as being ‘predictive and discretionary’ as
well as factfinding, may become more akin to that of a judge at a trial, and less attuned to the
rehabilitative needs of the individual probationer or parolee, In the greater self-conseiousness
of its quasi-judicial role, the hearing body may be less tolerant of marginal deviant behavior
and feel more pressure to reincarcerate than to continue nonpunitive rehabilitation. Cer-
tainly, the decision-making process will be prolonged, and the financial cost to the State—for
appointed counsel, counsel for the State, a longer record, and the possibility of judicial re-
view—will not be insubstantial.

Searpelli, of course, dealt with probation and parole revocation, but the need for flexibility
and informality also exists in the prison disciplinary situation, as explained in Wolff v. McDox-
nell, 418 U.8, b39, 562-563 (1974):

Proceedings to ascertain and sanction misconduct themselves play a major role in further-
ing the institutional goal of modifying the behavior and value systems of prison inmates suffi-
clently to permit them to live within the taw when they are released. Inevitably there is a
great range of personality and character among those who have transgressed the criminal law,
Some are more amenable to suggestion and persuasion than others. Some may be incorrigible
and would merely disrupt and exploit the diseiplinary process for their own ends. With some,
rehabilitation may be best achieved by simulating procedures of a free sociely to the maxi-
mum possible extent; but with others, it may be essential that discipline be swift and sure. In
any event, it is argued, there would be great unwisdom in encasing the disciplinary procedures
in an inflexible constitutional straitjacket that would necessarily eall for adversary proceed-
ings typical of the eriminal trial, very likely raise the level of confrontation between staff and
inmate, and make more difficult the utilization of the disciplinary process asa tool to advance
the rehabilitative goals of the institution, .

It is accurate to say that, in the disciplinary process, correctional staff are dealing with a
wide range of behavior, Their objectives are varied and are sometimes in conflict. There is
nothing improper about this, The variety of objectives and conduct makes for complexity.
This chapter seeks to permit individualized, fair treatment of violators, while avoiding unnec-
essary complexity and meaningless procedures.

Note: DOC 303.85, In the past, discretion has always been exercised in the decision of
whether or not to write conduct reports. This section recognizes that it is not desirable or
necessary to handle all observed rule violations through the formal disciplinary process, and it
provides guidelines for the exercise of diseretion by correctional officers. This helps to increase
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uniformity and to increase understanding of the disciplinary rules and the enforcement policy
among bath inmates and staff,

Non-enforcement of a disciplinary rule in certain situations is closely analogous to non-
enforcement of criminal laws by police, Two noted commentators have strongly urged that
police enforcement policies be made public in the form of administrative rules in order to
provtde public input and review of the policies, to inerease uniformity of application, to pro-
vidé guidelines to individual officers, and to pmvlde notice to the public of the standard of
behavior expected of them. K., Davis, Police Discretion (1975); H. Goldstein, Pelicing a Free
Sociely (1977). This section also conforms to the ACA, standard 4315:

_Written guidelines should specify mishehavior that may be handled informally, All other
minor rule violations and all major rule violations should be handled through formal proce-
dures that include the filing of a disciplinary report.

Although this section limits the officer’s discretion {for examnple, an officer may not handlea
major offense, such as fighting, informally), there is still considerable scope for the officer’s
Judgment, for example, in deciding whether the inmate is likely to commit the offense again.
The oficer’s experience ¢an guide him or her in making this judgment better than a detailed
rule could. Also, even if the officer may handle a rule violation informally, thissection does not
require the oEﬁcer to do so when in his or her judgment discipline is needed.

Sub. (1} (d) refers to the purposes of the individual sections and the rules generally in DOC
803.01. A statement of the purpese of each disciplinary rule in this chapter can be found in the
note to that section. These notes in some cases give examples of situations where the rule
should normally not be enforeed. For example, the note to DOC 303.40, Unauthorized trans-
fer of property, states that: “[Clonduct reports [should) not [be]written for petty and harmless
violations of this seetion, such as exchanging single cigarettes, when there is no evidence that
the exchange is related to any abuse such as those mentioned earlier.”

Note: DOC 303.66. If an officer has decided, using the guidelines in DOC 304,65, that coun-
seling or warning an inmate is not the best response to a particular mfractlon, the next step is
to write a conduct report. The contents of the conduct report are deseribed in sub. (2). A
conduct report is the first step for all 3 types of formal disciplinary procedures; summary
punighment, minor offense hearing and major offense hearing,

If the officer did not personally observe the infraction, sub. (1) requires that he or she
investigate any allegation to be sure it is beltevable before writing a conduct report. An infor-
mal investigation by the reporting officer can save the time of the adjustment committee by
weeding out unsupported complaints, and can also provide additional evidence to the adjust-
ment committee if any iz found, Also, it is fairer to the inmate {o spare him a hearing when the
officer cannot uncover sufficient evidence.

Sub, (3) provides that there should be a conduct report for each action which is alleged to
violate the sections, If one action violates 3 sections only one report is required, Presumably,
the report would list the sections violated and state the relevant facts, This is an effort to
avoid nnnecessary use of forms.

. There 13 no “statute of limitations” for writing the report. Rather, the guiding factor,
when there is time between the alleged offense and the conduct report, should be whether the
inmate can defend himself or herself and not be unfairty precluded from deing so due to the
passage of time,

Note: DOC 303.67. A conduct report is the initial step in the formal disciplinary proeess. It
can be written by any correctional staff member. Unless the accused inmate admits the
charges and submits to summary pumshment (see DOC 303.74), the next step is review by the
security office. The purpose of the review is to improve the consistency of the reports so that
the rules are used in the same way in all reports, and to check the appropriateness of the
charges in light of the narrative description section of each report. The review is not a substi-
tute for continuing supervision and training of officers to make sure they all use the rulesin the
same way; however, it can serve as a tool in the supervision of officers while at the same time
making sure that an inmate is not forced to go through a hearing based on an inappropriate
charge, or conversely is not let off because the violation charged was under the wrong section.

If summmary disposition of the case has already aceurred, the security office also reviews the
conduet report. The same type of review for the appropriateness of charges should be made, as
well as a review of the appropriateness of writing a conduct report (see DOC 303,65} and of
the appropriateness of the sentence imposed. The secuntly director may reduce the punish-
ment or charges, if a violation has been treated summarily but may not add to them, since
suramary punishment is based on consent of the inmate and the inmate has only admitted the
charges which were originally written on the conduct report, Only if the conduct report and
the punishment are approved may a record of the violation be included in the intnate’s files.
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Note: DOC 303.68. For the reasons given in the note to DOC 303.64 and in Wolff v. McDon-
nell, 418 U.S, 539 (1974), greater procedural safeguards are used when a greater punishment fs
possible. The dividing line between the 2 types of formal hearing is the same as the one used in
Wolff, supra, If segregation, extension of the mandatory release date or loss of good time is
imposed, then alf of the Wolff safeguards apply. If other lesser punishments are used, then a
less formal procedure ks used. In order to preserve the option of using a major punishment, the
security ofitce will designate a conduct report as contalning a “major offense” whenever it
seemns possible that segregation, extension of the mandatory release date or loss of good time
will be imposed by the adjustment committee. Some offenses must elways be considered major
offenses; these are listed in sub. (3). Violations of other sections will be considered individually
and it is left to the security director’s diseretion whether to treat an offense as major or minor.
However, guidelines for the exercise of this discretion are given in sub, {4).

When a security director treats an offense as a major offense, as allowed by sub. (4), the
seeurity director should indicate in the record of the disciplinary action some reason for that
deciston based on the criteria enumerated under sub, (4).

Note: DOC 303.69. This section reflects the conditions in adjustment segregation as they
already exist at most institutions. The purpose of this section is to premote uniformity among
all theé institutions, to make sure minimum standards are met and to inform inmates what to
expect.

Adjustment segregation lasts 2 maximum of 8 days, so very spartan conditions are permis-
sible. However, visiting and mail rights are protected by the first amendment. See Procunier .
Martinez, 416 US, 396 {1974); Mabra v. Schmidl, 366 F. Supp. 620 (W.D. Wis, 1973).

While extra good time is not earned in this status, fractions of days are not deducted, See
the departmental rules on extra good time and compensation,

Note: DOC 303.70. This section reflects the conditions in program segregation as they al-
ready exist at at least one institution. The purposes of this section are to promote uniformit
among all the institutions, to make sure minimum standards, possibly required by the eight
amendment’s “cruel and unusual punishment” clause are met and to inform inmates what to
expect.

Subsection (8) clarifies what personal property inmates in program segregation may keep
in their celly, Inmates may not keep electronic equipment or typewriters in their cells except
as allowed by a particular institution’s written policy. Each institution is expected to have a
policy designed to motivate inmates to improve their behavior in segregated statuses so that
they will be permitted to move into the general population of the institution.

Since program segragation may last for alynost one year {or longer if o new offense is com-
mitted), the conditions are not as spartan as in adjustment segregation. In particular, more
personal property is allowed and there is an opportunity to take advantage of programs, Sub.
(). A person’s stay in program segregation may not be extended and he or she may be re-
Ieased at any time through the procedure established under this section,

Noie: DOC 303.71. Controtled segregation is not intended as punishment but, as its name
implies, it is to be used where it has been impossible to control a person in segregation. The
purpose of the seetion is to promete uniformity in the use of controlled segregation and make
sure minimum standards are met. In particular, incoming and outgoing mail is stiil allowed as
if the inmate were not in segregation. This is a logical extension of Procusder v, Martines, 416
11,8, 396, (1974). See also X 0. Gray, 378 ¥, Supp. 1185 (B.D. Wis, 1974), afi’d 558 F. 2d 1033;
Vienneat ». Skanks, 426 F. Supp. 676 (W.D. Wis. 1977).

. Nofe: DOC 303.72. This section describes each of the minor penalties which may be im-

posed, The purpose of this section is to standardize the punishments used so that an inmate’s
disciplinary record is easter to understand, and to inform inmates of what to expect. There
should be no referral to the program review committee for reclassification if a minor penalty is
jmposed, unless there has been a recent aceumulation of such penalties,

Note: DOC 303.73. A number of rules cover conduet which is sometimes a eriminal offense.
However, many petty matiers would probably not be prosecuted by the district attorney
even if brought to his attention-—for example, gambling, Also, in most cases, even outbreaks
of violence are handled through disclplinary procedures rather than by presecution. This sec-
tion requires the superintendent te work with the distriet attorney in developing a policy on
prosecution of crimes committed within the institution. The frustration and waste of time
involved in referring cases which are dropped can be avoided, as well as the possibility of
Failing to refer a case which ought to be prosecuted. Naturally, the final decision is left up to
the district attorney (sub. (2) (b)).

In developing the policy on referrral, it will become obvious that the disciplinary rules do
not follow the eriminal statutes exactly, Some erimes are not covered by the disciplinary
rules, These are generally “white collar’’ crimes which are unlikely to be committed in prison.
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Some rules cover both eriminal and non-criminal activities. An example is DOC 303.43, Pos-
session of intoxieants, whieh covers possession of alecho] as well as preseribed drugs. The
potlesttotthe individual sections explain the differences between each rule and the similar erim-
inal statute.

Sub. (3} provides that disciplinary procedure can go forward even if the case will also be
prosecuted as a eriminal offense. This option is often needed for control because criminal pro-
cedure takes a long time and because a criminal conviction merely lengthens an fnmate’s
sentence without changing the conditions of confinement. For some inmates, a longer sentence
is very little deterrent. Also, it provides no protection fo potential victims because the of-
fender is not segregated from the general population. There is no double jeopary in having
both a disciplinary hearing and a criminal trial on the same matter. See Baxler v. Palmigiano,
426 1.8, 308 (1976).

Note; DOC 303,74, The availability of summary disposition avoids the necessity of a disci-
plinary hearing when the inmate agrees to summary disposition, Summary disposition is onty
allowed in relatively minor eases, those where the punishment is only one of the punishments
listed in sub. (6}, Fo further limit the possibility of abuse, any summarily-imposed punish-
ment must be approved by the shift supervisor. Sub. {4). Also, summary punishments must
be reviewed and approved by the security office before being entered in the inmate’s diseiplin-
ary record or other files. See DOC 303.67.

Fn the recent past, summary disposition has not been used extensively. A hearing was held
on all offenses. This section thus streamiines disciplinary procedure in minot, uncontested
cases, One purpose of the section is to encourage summary disposition, where appropriate.

Note: DOC 303.75. The hearing procedure for minor violations, often ealled an “informal
hearing,” has several saleguards to protect the inmate frof an erroneous or arbitrary dect-
sion. It is used in the following situations: (1) When the inmate did not agree to summary
disposition, because he or she contested the facts or for some other reason; (2) When the
appropriate punishment, if the inmate is found guilty, is mote severe than permitted on sum-
mary dispesition but not so severe as to require a full due process hearing; and (3) When the
inmate waives a due process hearing.

The protections present in the minor hearing procedure are: subsection (1)—notice of
charges; subsection (2)—sapecific time limits for the hearing and opportunity to waive them;
subsection (8}—an impartial hearing officer; subsection (4)}—opportunity for the inmate to
explain or deny the charges; subsection {6)—a decision based on the preponderance of the
evidence; subsection {6)—the right to appeal; and DOGC 3038.86—no records are kept in any
offender-based file if the inmate is found not guilty.

The AC4, standard 4334, Discussion, draws the line between “major’” and “minor” viola-
tions in a different place: *“Minor violations usually are those punishable by no more than a
reprimand or loss of commissary, entertainment or recreation privileges for not more than 24
hours.” Because minor penalties as defined in DOC 303,68 include several which are more
severe, the minor offense diseiplinary procedure is somewhat more formal than that recom-
mended by the ACA.

Note: DOC 303.76, DOC 303.76, 303.78, and 303.82 prescribe a hearing procedure for major
(()il’gﬂs;es which compiies with the requirements of Wolff v. McDonnell, 418 U.8. 539, 564
Td).

Subsection (1) concerns notice, With respect to notice, the Supreme Court said:

‘We hold that written notice of the charges must be given {o the diseiplinary-action
defendant in order to inform him of the charges and to enable him to marshal the facts
and prepare a defense. At least a brief period of time after the notice, no less than 24
hours, should be allowed to the inmate to prepare for the appearance before the Ad-
justment Committee.

In accordance with Taglor 0. United Stales, 414 U8, 17 (1973), the inmate is Informed that
if he mt:, she refuses to attend the hearing, the hearing may be held without the inmate being
present.

Subsection (2) concerns waiver, When an inmate waives a heaying for a major due process
violation, he or she waives all rights associated with that type of hearing and has only the
rights assoclated with hearings for minor violations, Waiver includes walving the right to
question or confront witnesses, Just as a criminal defendant may waive his or her right toa
trial, so an inmate accused of 3 disciplinary offense ean waive his or her right to a due process
hearing. In that case, a hearing of the type used for minor offenses is held. The inmate still has
an opportunity to make a statement, there is an impartial hearing officer, a decision is based
on the evidence, and an entry in the records is made only if the inmate is found guilty. See s.
DOC 303,75 and Note,
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To ensure that any waiver is a knowing, intelligent one, the inmate must be informed of his
or her right to a due process hearing and what that entails; be informed of what the hearing
wili be like if he or she waives due process; and be informed that the waiver must be in writing.

A waiver i not an admission of guilt,
Suhbsection (3) concerns time limits, which are the same as those under s, DOC 303.75.

Subsection (4) allows the hearing to be held at one of a number of places. In the past,
disciplinary hearings were held only at the institution to which the inmate was assigned at the
time of the miseonduct, Transfer bronght disciplinary proceedings to an end, This was unde-
i«.,‘u-ab]e for a variety of reasons. Therefore, this section provides for hearings at the new
ocation.

Generally, it is desirable to provide hearings where the violation ocenrred., This praciice is
current department policy. Sometimes, this is impossible, particularly in the camp system.
‘When it is fropossible, fairness requires that the inmate have the same protections where the
hearing dis. held as he or she would have at the institution where the viclation is alleged to have
ocenrred.

Subsection (5) prescribes a hearing procedure for major offenses which complies with the
requirements of Wolff v. McDonneil, 418 U.S. 539 (1974), Those requirements are:

(a) f‘A mitte_n statement by the factfinders as to the evidence relied on and reasons for the
diseiplinary action,” Morissey v. Brewer, 408 U.S, 471, 489 (1972).

(b) The inmate is allowed to call witnesses and present documentary evidence in his or her
defe}nse if permitting him or her to do so will not jeopardize institutional safety or correctional
goals. '

{e) Tlhe_in_mate has no constitutional right to confrontation an}i cross-examination in
prison disciplinary proceedings, Such procedures in the current environment, where prison
disruption remains a serious concern, must be left to the discretion of the prison officials.

On cross-examination and confrontation of adverse witnesses, the court said:

In the current environment, where prison disruption remaing a serious coneern to adminis-
trators, we cannot ignore the desire and effort of many states, including Nebraska, and the
Federal Government to avoid situations that may trigger deep ermotions and that may seuttie
the disciplinary process as a rehabilitation vehicle. ‘Fo some extent, the American adversary
trial presumes contestants who are able to cope with the pressures and aftermath of the bat-
tle, and such may not generally be the case of those in the prisons of this country. At least the
Constitution, a3 we interpret 1t today, does not require the contrary assumption, Within the
limits set forth in this opinion we are content for now to leave the continuing development of
measures to review adverse actions affecting inmates to the sound discretion of corrections
officials administering the scope of such inquiries. Id. at 568.

Subsection (5} does not greatly limit the Adjustment Committee’s discretion to prohibit
cross-examination and confrontation, as it appears to do, because of the fact that the witness
need not be called at all. The committee may rely on hearsay testimony if there is no reason to
believe it is unreliable, See DOC 303.86, Evidence.

Subsection (6) requires that the committee give the inmate and his or her advoeate a writ-
ten copy of the decision. The Supreme Court stated about this requirement:

We also hold that there must be a “written statement by the factfinders as to the evidence
relied on and reasons” for the disciplinary action. Morrissey, 408 U.S. at 489, 92 8. Ct. at
2604. Although Nebraska does not seem to provide administrative review of the action
taken by the Adjustment Committee, the actions taken at such proceedings may involve
review by other bodies. They might furnish the basis of a decision by the Director of Correc-
tions to transfer an inmate to another institution because he is considered “to be incorrigi-
ble by reason of fraquent intentional breaches of discipline,” Neb. Rev, Siat. 5.83-185(4)
(Cum. Supp. 1972}, and are certainly likely to be considered by the state parole authorities
in making parole decisions, Written records of proceedings will thus protect the inmate
against collateral consequences based on a misunderstanding of the nature of the original
proceeding. Further, as to the disciplinary action itself, the provision for a written record
helps to insure that administrators, faced with possible serutiny by state officials and the
public, and perhaps even the courts, where fundamental constitutional rights may have
been abridged, will act fairly. Without written records, the inmate will be at a severe disad-
vantage in propounding his own cause or defending himself from others. It may be that
there will be occasions when personal or institutional safety is so implicated that the state-
ment may properly exclude certain items of evidence, but in that event the statement
should indicate the fact of the omission. Otherwise, we perceive no conceivable rehabilita-
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tive objective or prospect of prison disruption that can flow from the requirement of these
statements,

Wolff ». McDonnell, 418 U.S, 539, 564-65 (1974),

Subsection (7) gives the inmate the right to appeal an adverse decision, Appeal is not re-
quired by Wolff v. McDonnell; in fact, an opportunity for appeal is not even an element of
required due process in & criminal proceeding. Griffen v. Illinois, 351 U.S, 12 (1956). Appeal or
review is one of three ways of controlling discretion, according to Kenneth Culp Davis, The
other 2 are limiting discretion by placing outer limits on it, and structuring discretion by
listing guidelines or factors to be considered. Appeal increases uniformity in deciston-making,
may eliminate or reduce abuses of discretion, and provides an opportunity for the superin-
tendent to review the work of his or her subordinates in handling disciplinary cases.

Note: DOC 303.78. Subsection (1) provides the inmate in a disciplinary hearing with a lim-
ited choice of advoeates to permit avotdance of conflict-of-inferest problems, The choice of an
advocate, however, is not the inmate’s constitutional right. Paragraph (b) provides a proce-
dure for giving inmates a choice of advocates in institutions that use volunter or assigned
advocates who are regular staff members, Paragraph (¢) provides for a different procedure in
institutions that employ permanent advoeates. This rule ailows the institution to assign ad-
voecates and to regulate their caseloads. If an inmate objeets to the assignment of a partieular
advocate because that advocate has a known and demonstrable conflict of Interest in the case,
the institution should assign a different advocate to the inmate. An inmate has no due process
or other right to know the procedure by which a partieular advocate is selected in a particular
case,

Note: DOC 203.81. The inmate facing a disciplinary proceeding for a major violation should
be allowed to call witnesses and present documentary evidence in his defense when permitting
him to do so will not be unduly hazardous to institutional safety or correctional goals, Ordina-
rily, the right to present evidence is basie to a fair hearing; but the unrestricted right to call
witnesses from the prison population carries obvious potential for disruption and for interfer-
ence with the swift punishroent that in individual cases may be essential to carrying out the
correctional program of the institution. We should not be too ready to exercise oversight and
put aside the judgment of prison administrators. It may be that an individual threatened with
serious sanctions would normally be entitled to present witnesses and relevant documentary
evidence; but here we must balance the inmate’s interest in avoiding loss of good time against
the needs of the prison, and some amount of flexibility and accommodation is required. Prison
officials must have the necessary diseretion to keep the hearing within reasonable limits and to
refuse to call witnesses that may create a risk of reprisal or undermine authority, as well as to
limit access to other documentary evidence.

This new rule requires the adjustment committee or hearing officer to state on the record
its reason for determining that a witness need not be called. It is hoped that stating on the
record the reasons for refusing to call a witness will facilitate review of disciplinary proceed-
ings. The adjustment committee may determine that a witness should not be called because
tl; testimony would be rrelevant, unnecessary, or due to other circumstances in an individ-
ual case,

The decision of whether to allow a witness to testify has been delegated to a hearing officer.
Sub. (2). The time for making requests is limited under sub. (1), in order to give the hearing
officer an opportunity to consider the request prior to time for the hearing, which normaily
must be hell_\i within 21 days, See DOC 3038.76 (3).

Sub. (8) lists the factors to be considered in deciding whether to eall a requested witness.

Subs. {(4), (5) and (6) indicate that signed statements are preferable to other hearsay, but
other hearsay may be relied on if necessary.

Subg. (7) and (9) provide that the same hearing officer who considers the requests for wit-
nesses is also the person to schedule the hearing and notify all participants. There is a time
limit on the hearing—it must be 2 to 21 days after notice to the inmate. See DOC 303.76 (3).

Sub. (8} forbids interviewing members of the public and requesting their presence at hear-
ings without the hearing officer’s permission, Members of the public are not permitted to
attend hearings, Such people are usually employes and school officials who are involved in
work and study release. There is no authority to compel their involvement in hearings. More
importantly, requesting their involvement or permitting adversary interviewing seriously
jeopardizes the programs by making the people unwilling to cooperate. It also creates the
possibility that there will be harassment of such people. Instead, the work release coordinator
should get whatever information these people have and provide it to the committee.

Note: DOC 303.82. Wollf o. McDonnell, 418 U.S. 539 (1974), requires that the adjustment
committee members be impattial in the sense that they should not have personally observed
or been a part of the ineident which is the basis of disciplinary charges. However, the court
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specifically held that a committee member could be “impartial" even if he or she was a staff
memnber of the institution, Nevertheless, this section encourages some diversity on panels
with 2 or 3 members.

The use of one and 2 member committees is a recent development. There are 2 principal
reasons for it. The camp system has never held due process hearings because of the fact that
the staff is amalf and it is impossible to involve staff from distant institutions, For example,
some camps have as few as 4 staff members. To provide a 3 person committee and an advocate
and o prevent the complainant from being one of these people is impossible. Of course, there
would be no one to supervise the camp during the hearing, either, The conflict between the
desire {o have due process hearings at the camps and limited resources is resolved by permit-
ting smaller committees.

o The problem of available staff also exists at larger institutions, So many stalf can be tied up -

in the process that other important functions are neglected. It is thought that fairness ean be
agjeveg by relying on smaller committees while other correctional objectives are also
achieved,

Note: DOC 303,83, This section sets out the considerations which are actually used in deeid-
ing, within a range, how severe an inmate’s punishment should be. It does not contain any
formula for deciding the punishment, The actual sentence should be made higher or lower
depending on the factors listed, For instance, if this is the fourth time the inmate has beenina
fight in the last year, his or her sentence should be greater than average, unless other factors
balance out the factor of the bad record.

The purpose of this section is to focus the committee’s or officer’s attention on the factors
to be considered, and to remind them not to consider other factors such as personal feelings of
like or dislike for the inmate involved.

Noie: DOC 203.84. There are 2 limits on sentences which can be imposed for violation of a
disciplinary rule: (1) A major penalty cannot be imposed unless the inmate either had a due
process hearing or was given the opportunity for one and waived it; and (2) only certain lesser
punishments can be imposed at a summary disposition. Major penalties are program and
adjustment segregation, foss of good time for those inmates to whom 1983 Wisconsin Act 628
does not apply, and extension of mandatory release date for those inmates who committed
offenses on or after June 1, 1984, and other inmates who chose to have 1983 Wisconsin Act 528
apply to them, See DOC 303,74, This section limits both the types and durations of penalties,

In every case where an inmate is found guilty of violating a disciplinary rule, one of the
penalties listed in sub. (1) must be imposed. More than one penalty may be imposed. For
example, if adjustment segregation is imposed, program segregation may also be imposed.
Lioss of good time or extension of mandatory release date, whichever is applicable, may be
imposed in conjunetion with either or both of these penalties. The inmate will then serve his or
her time in each form of segregation and lose good time or have his or her mandatory release
date extended. Similarly, more than one minor penalty may be imposed for a single offense. A
major and minor penally may be imposed for a major offense.

Sentences for program segregation may only be imposed for specific terms, The possible
terms are 30, 60, 90, 126, 180 and in some cases, 360 days, This is contrary to, for example,
adjustment segregation where terms from 1-8 days may be imposed. The specific term repre-
sents the longest time the inmate will stay in segregation unless he or she commits another
offense. However, release prior to the end of the term is possible, DOC 303,70 provides that a
placement in program segregation may be reviewed at any time and must be reviewed at least
every 30 days.

The terms in sub. (2} (a) are maximums and should varely be imposed.

The limits on loss of good time or extension of the mandatory release date which are found
in sub. (2) (c) are required by s. 53.11 (2), Stats. (1981-82). Prior to the 1983 amendments,
this statute limited the number of days of good time which could be lost to 5 for the first
offense, 10 for the second, and 29 for each subsequent offense. Those limitations are still appli-
cable to inmates who committed offenses before June 1, 1984, and did not choose to have 1983
Wis. Act 528 apply to them.

1983 Wis. Act 528 amended s, 53,11 (2), Stats, {1981-82) gnow s, 302.11 (2), Stats.), in
three specific ways, First, it replaced the concept of “good time” with extension of the manda-
tory release date, Second, it allowed an extension of an inmate’s mandatory release date by
not more than 10 days for the first offense, 20 for the second, and 40 for each subsequent
offense. The adjustment committee must impose this extension of the mandatory release date.
The third change the statute made was the mandatory extension of an inmate’s mandatory
release date by a number of days equal to 50% of the number of days spent in segregation.
This number must be calculated when the inmate is released from segregation, since the in-
mate may hob spend The full amount of time in segregation to which he or she was sentenced.
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1988 Wisconsin Act 528 applies to inmates who committed offenses on or after June 1, 1984,
and other inmates who chose to have the act apply te them.

Sections 58.11, Stats, (1981-2) and 302.11, Stats., follow current practice by limiting loss of
good time or extension of the mandatory release date to major offenses.

Note: DOC 303.86, This section makes clear that the rules of evidence are not to be strictly
followed in a disciplinary proceeding. Neither the officers nor the inmates have the training
necessary to use the rules of evidence, which in any ease were developed haphasardly and may
not be the best way of insuring the rehablhty of evidence. Thus, a more flexible approach Is

d, The main guidelines are that the hearing officer or committee should try to alow only
rehable evidence and evidence which is of more than marginal relevance. Hearsay should be
carefully serutinized since it is often unreliable: the statement is taken out of context and the
demeanor of the witness cannot be observed. However, there is no need to find a neatly labeled
exception; if a particular piece of hearsay seems useful, it ean be admitted,

Subs, (3) and (4) address the problem of the unavailable witness, Sub, (3} contemplates
that the statement and the identity of the maker will be available to the accused. Sub. (4)
permits the identity of the witness to he withheld aiter a finding by the commitfee or hearing
officer that to reveal it would substantially endanger the witness. This is not often a problem,
but it does arise, particularly in cases of sexual assault. To protect the accused, it is required
that there be corroboration; that the statement be under oath; that the content of the state-
ment be revealed, consistent with the safety of the inmate, In addition, the coramittee or
hearing officer may question the people who give the statements.

Bub. {5) deals with the handling of information received from a confidential informant.
This information will not be placed in the inmate’s case record where it would be accessible to
him or her, but will be filed only in the security office,

Note; DOC 303.87, This rule is to make clear that technical, non-substantive errors on the
part of staff in earrying out the procedures specified in this chapter, may, if harmless, be
disregarded. For example, if an ininate is not served with an approved conduet report within
the time specified, this would be harmless unless it affected the inmate's right to present a
defense in a meaningful way. This rule conforms to present practices.
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