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TO ALL TO WHOM THESE PRESENTS SHALL COME, GREETINGS: 

I, George E. Meyer, Seeretary of the Department of Natural Resourees and eustodian of 
the offieial records of said Department, do hereby certify that the annexed copy of Natural 
Resourees Board Order No. SW-41-94 was duly approved and adopted by this Department on 
April 27, 1995. I further eertify that said copy has been compared by me with the original on 
file in this Department and that the same is a true copy thereof, and of the whole of sueh 
original. 

(SEAL) 

IN TESTIMONY WHEREOF, I have 
hereunto set my hand and affixed 
the offieial seal of the Department 
at the Natural Resources Buy(r1~~n 
the City of Madison, this 
day of July, 1995. 
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ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD 
AMENDING AND CREATING RULES 
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IN THE MATTER of amending s. NR 700.03 (Intro.) And creating ch. NR 738 of the 
Wisconsin Administrative Code pertaining to the provision of temporary 
emergency water supp1ies to persons with contaminated residentia1 we11s or 
water supp1ies, when the source of the contamination is po11ution from a site 
or faci1ity subject to s. 144.442, Stats. or a hazardous substance discharge. 

Analysis Prepared by Department of Natural Resources 

Statutory authority: 
Statutes interpreted: 

ss. 144.442(6)(b), 144.76(7)(a) and 227.11(2), Stats. 
ss. 144.442(6)(b) and 144.76(7)(a), Stats. 

Section NR 700.03 (intro.) is amended to make the definitions in that section 
app1y to ch. NR 738. 

Summary of the ru1e: 

Ch. NR 738 app1iesto actions taken by the Department under ss. 144.442(6) and 
144.76(7), Stats., to provide temporary emergency water supp1ies to persons 
with water supp1ies adverse1y affected by environmental po11ution from a site 
or faci1ity subject to s. 144.442, Stats., or adverse1y affected by a 
discharge of a hazardous substance subject to s. 144.76, Stats. 

The ru1e provides criteria for: 

Estab1ishing that a water supp1y has been contaminated 
Making arequest for a temporary emergency water supp1y 
Estab1ishing e1igib1e and ine1igib1e services 
Denia1 of requests for temporary emergency water supp1ies 
Requesting variances from non-statutory provisions of the ru1e 
Providing additiona1 funding for permanent rep1acement of water 
supp1ies in cases of financia1 hardship 

SECTION 1. Chapter NR 700.03 (intro.) is amended to read: 

NR 700.03 (intro.) The following definitions app1y to chs. 700 to 738. 

SECTION 2. Chapter NR 738 is created to read: 

Chapter NR 738 
Temporary Emergency Water Supp1ies 

NR 738.01 PURPOSE. The purpose of this chapter is to provide criteria 
for using state moneys from the environmental fund for temporary emergency 
water supp1ies, when water supp1y systems have been adverse1y affected by 
environmental po11ution from a site or faci1ity subject to s. 144.442, Stats., 
or by a hazardous substance discharge subject to s. 144.76, Stats. This 
chapter is adopted pursuant to ss. 144.442(6), 144.76(7) and 227.11(2), Stats. 

Note: Section 144.027, Stats., as imp1emented under ch. NR 123, 
provides for reimbursement from the we11 compensation fund for e1igib1e costs 
associated with temporary and permanent water supp1y rep1acements. 
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NR 738.02 APPLICABILITY. This ehapter applies to actions taken by the 
department under ss. 144.442(6) and 144.76(7), Stats., to provide temporary 
emergeney water supplies to persons with water supplies adversely affeeted by 
environmental pollution from a site or faeility subjeet to s. 144.442, Stats., 
or adversely affeeted by a diseharge of a hazardous substanee subjeet to 
s. 144.76, Stats. 

NR 738.03 DEFINITIONS. The following definitions apply to this 
ehapter: 

(1) "Advisory" means a written opinion, issued by the department, 
containing a speeifie deseriptive referenee to the weIl or water supply and 
reeornrnending that the weIl or water supply not be used beeause of potential 
human health risks. 

(2) "Affeeted party" means a landowner, lessee or other person 
utilizing a eontaminated weIl or water supply. Affeeted party does not 
inelude: 

(a) The state or any faeility owned or operated by the state; 

(b) A city, village, town, eounty or speeial purpose distriet; 

(e) A federal ageney, department or instrumentality; 

(d) An interstate ageney. 

(3) "Conneetion to an existing water supply" means to join to an 
existing water supply that tests free from eoliform baeteria, and is not a 
eontaminated water supply. 

(4) "Contarninated weIl" or "eontarninated water supply" means a weIl 
whieh meets the eriteria in s. 738.045. 

(a) Contains one or more substanees of public health eoneern, other 
than haeteria or nitrates, in exeess of a primary maximum eontaminant level 
promulgated in the national drinking water standards in 40 CFR parts 141 and 
143. 

(b) Contains one or more substanees of public health eoneern, other 
than baeteria or nitrates, in exeess of an enforeement standard established in 
ch. NR 140. 

(e) Is subjeet to an advisory for substanees other than baeteria or 
nitrates. 

(5) "Environmental fund" has the meaning speeified in s. 25.46, Stats. 

(6) "Plumbing" means that portion of the water distribution piping 
extending from the weIl to the various distribution points of use. 

(7) "Suhstanees of public health concern" means those substanees fo und 
in Tahle 1 of ch. NR 140 or any substanee for whieh a health advisory is 
issued. 

(8) "Temporary emergeney water supply" means a supply of potable water 
obtained in bottles, by tank truek or by other similar means, or a temporary 
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connection to an existing water supply, supp1ied at a capacity sufficient to 
satisfy water use functions impaired by the contaminated water supply. 

(9) "We11" means an excavation or opening in the ground made by 
boring, dri11ing or driving for the purpose of obtaining a supp1y of 
groundwater. "We11" does not inc1ude dug we11s and springs. 
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NR 738.04 DETERMINATION OF ELIGIBILITY. Except as otherwise provided in 
this chapter, an affected party may receive a temporary emergency water supp1y 
funded with moneys from the environmenta1 fund if all of the following 
criteria are met: 

(1) The source of potab1e water is from a contaminated we11 or 
contaminated water supply. 

(2) The contamination is known or is suspected by the department to be 
from environmenta1 pollutian or a hazardous substance discharge subject to 
s. 144.442 or 144.76, Stats. 

(3) Sampling is conducted in accordance with all of the following 
requirements: 

(a) Test ana1yses of at 1east one samp1e sha11 be taken. The 
department may require mare than one samp1e be taken and ana1yzed. 

(b) The samp1es sha11 be ana1yzed by the state 1aboratory of hygiene 
or by a 1aboratory certified under s. 144.95, Stats., using a methodo1ogy 
specified in ch. NR 809 or from a reference method authorized by ch. NR 219. 

(c) Test resu1ts sha11 be sufficient1y recent to ref1ect present water 
qua1ity as determined by the department. 

(4) An advisory is issued or approved by the department. If the 
department has issued an advisory, the sampling requirements of sub. (3) may 
be waived. 

NR 738.045 CONTAMINATED WELLS. A we11 is a contaminated we11 or a 
contaminated water supp1y for purposes of this chapter if it meets all of the 
following criteria: 

(1) The we11 serves potab1e water for humans or humans and livestock; 

(2) The we11 is not a "public water supply" as defined in 
Chap. NR 809; 

(3) The we11 has been determined or is suspected by the department to 
have been adverse1y affected by a site or faci1ity subject to s. 144.442, 
Stats, or by a hazardous substance discharge subject to s. 144.76, Stats; and 

(4) The we11 produces water that meets one or more of the following 
criteria: 

(a) Contains one or more substances of public hea1th concern, other 
than bacteria or nitrates, in excess of a primary maximum contaminant level 
contained in ch. NR 809; 
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(b) Contains one or more substanees of public health eoneern, other 
than nitrates, in exeess of an enforeement standard established in ch. NR 140; 
or 

(e) Is subjeet to a drinking water advisory from the department for 
substanees other than baeteria or nitrates. 

NR 738.05 REaUEST FOR TEMPORARY EMERGENCY WATER SUPPLY. Any affeeted 
party may make arequest to the department for provision of a temporary 
emergeney water supply. The written request shall be submitted to the 
department's seetion chief for the emergeney and rernedial response seetion, 
bureau of solid and hazardous waste management, and shall eontain the 
following information: 

(1) The affeeted party's name, address and telephone number, ineluding 
the area eode. 

(2) A eopy of the test analyses required in s. NR 738.04(3). 

(3) A eopy of the advisory whieh was issued or approved by the 
department as required in s. NR 738.04(4). 

(4) A statement requesting that the department provide a temporary 
emergeney water supply under this ehapter. 

NR 738.06 ELIGIBLE AND INELIGIBLE SERVICES. (1) ELIGIBLE SERVICES. 
The department may use environmental fund moneys to pay for any of the 
following eligib1e serviees: 

(a) Obtaining a temporary emergeney water supply for a maximum period 
of 6 months after the date of issuanee of an advisory or until such time as 
the eontaminated water supply has been permanently replaeed by an 
uneontaminated supply or is determined by the department to have returned to 
an uneontaminated eondition, whiehever oeeurs first. The department may grant 
a varianee to authorize the extension of the temporary emergeney water supply 
pursuant'to s. NR 738.09. 

(b) Equipment used for treating the eontaminated private water supply 
on a temporary emergeney basis only if a skin eontaet or inhalation advisory 
has been issued by the department of health and social serviees. 

(e) Bulk water supplied only if a skin eontaet or inhalation advisory 
has been issued by the department of health and social serviees. 

(d) Other eosts as deemed neeessary by the department. 

(2) INELIGIBLE SERVleES. The department may not use environmental 
fund moneys to pay Ior any of the following ineligible serviees: 

(a) Any eosts ineurred prior to the date of issuanee of a written 
health advisory by the state. 

(b) Any consulting, engineering or eost estimating fees. 

(e) Any state, eounty or loeal permit fees. 
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(d) Any costs incurred for the perrnanent replacement or treatment of 
the contaminated water supply except as approved by the department pursuant to 
s. NR 738.09. 

(e) Mileage, phone, postage and other miscellaneous costs incurred by 
the affected party. 

(f) Any costs associated with the ownership and physical maintenance 
of any physical equipment constructed or provided as part of the temporary 
emergency water supply. 

(g) Any other costs incurred which are not approved by the department. 

NR 738.07 DEPARTMENT APPROVAL AND PAYMENT. (1) GENERAL. The department 
shall approve requests for a temporary emergency water supply when the 
department determines that the affected party is eligible to receive a 
temporary emergency water supply, in accordance with the criteria in 
ss. NR 738.04 and 738.05. The department shall seleet the most appropriate 
temporary emergency water supply. 

(2) OWNERSHIP. Provision of a temporary emergency water supply shall 
be contingent upon the affected party entering into a written agreement with 
the department that the affected party shall own and be responsible for the 
proper maintenance of any physical equipment constructed or provided as part 
of the temporary emergency water supply. 

(3) APPROVAL. Based on the criteria in subs. (1) and (2), if the 
department approves the use of environrnental fund moneys, the department 
shall: 

(a) Provide the affected party with a written approval for the 
provision of a temporary emergency water supply within 14 days of receiving 
the written request. 

(b) Make the necessary arrangements for provision of temporary 
emergency water supplies to the affected party. 

(4) PAYMENT. The department shall pay 100% of the eligible eos ts for 
providing a temporary emergency water supply using moneys from the 
environrnental fund as long as moneys are available in the fund. 

Note: The department does not have statutory authority to use 
environrnental fund moneys to provide temporaryor perrnanent water supplies if 
the substances of public health concern are from natural ly occurring sources 
of contamination. If the department discovers that the source of the 
substances is from natural processes after department funding is approved, the 
department will terminate funding of the temporary emergency water supply. 
The variance provision in s. NR 738.09 does not allow the department to 
continue to use environrnental fund moneys where the source of a substance of 
public health concern is not from a hazardous substance discharge or 
environrnental pollution from a site or facility. 

NR 738.08 DENlAL OF REQUESTS OR TERMINATION OF FUNDING. The department 
shall deny arequest or terminate the use of environrnental fund moneys if one 
or more of the following applies to the affected party, contaminated well or 
contaminated water supply: 



(1) The request is 'not within the scope of this chapter as determined 
by the department. 

(2) The affected party submits a fraudulent request. 
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(3) The request is for reimbursement of costs incurred before the date 
of issuance of an advisory. 

(4) One or more of the contaminants was introduced into the we11 by 
the p1umbing connected to the we11. 

(5) One or more of the substances upon which the request is based was 
introduced into the we11 or water supply intentiona11y by an affected party or 
a person who wou1d be direct1y benefited by the provision of the temporary 
emergency water supply or a person who aids and abets the introduction of the 
substance, or a person who is a party to a conspiracy with another to commit, 
advise, hire, counse1 or procure another to introduce the substances into the 
well or water supply. 

(6) All of the substances upon which the request is based are 
natura11y occurring substances and are not aresult of environmenta1 pol1ution 
or a hazardous substance discharge subject to s. 144.442 or 144.76, Stats., as 
determined by the department. 

(7) The water supply is contaminated by bacteria or nitrates or both 
and is not contaminated by any other substance. 

(8) The request is submitted by an affected party who has been 
determined by the department to be a responsib1e party pursuant to 
ss. 144.442(9) or 144.76(3), Stats. 

NR 738.09 VARIANCES. (1) GENERAL. The department may approve variances 
from provisions of this chapter when it is determined that variances do not 
conflict with statutory requirements, are essentia1 to effect necessary 
actions or department objectives, and where specia1 circumstances make 
variances in the best interests of the state. 

(2) FINANCIAL HARDSHIP. (a) The department may grant a variance from 
s. NR 738.06 to al10w payment of costs under this chapter toward a permanent 
rep1acement water supply if the following conditions are met: 

1. The well owner is the affected party. 

2. The well owner requests a varianee based upon the financial 
hardship criteria in par.(c) and submits evidence, including family income, to 
justify the financial hardship claim. 

3. The well owner has submitted a claim and has been issued an award 
or a proceed notice under s. NR 123.23. 

4. The department determines that the cost of the permanent 
rep1acement water supp1y wou1d create an unreasonab1e financia1 hardship for 
the we1l owner. 

(b) The variance request may be incorporated as part of a claim under 
ch. NR 123. 
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(e) If the department grants a finaneial hardship varianee to allow 
payrnent of eosts toward a perrnanent replaeement water supply, payrnent shall be 
based on the following: 

1. If the annual family ineome of the weIl owner is 50% or less of 
the eounty median ineome for the eounty in whieh the residenee is loeated, as 
determined in aeeordanee with s. NR 123.20, the department may pay 100% of the 
remaining eligible eosts whieh are not covered by an award under s. NR 123.24, 
less a deduetible arnount of $250. 

2. If the annual family ineome of the weIl owner is more than 50% but 
not more than 75% of the eounty median ineome for the eounty in whieh the 
residenee is loeated, as determined in aeeordanee with s. NR 123.20, the 
department may pay 50% of the remaining eligible eosts whieh are not covered 
by an award under s. NR 123.24, less a deduetible arnount of $250. 

3. Notwithstanding sub. (2), if an award or a proeeed notice has been 
issued under s. NR 123.23, and if the weIl owner's share of eligible eosts for 
the perrnanent replaeement water supply exeeeds 25% of the annual family ineome 
of the weIl owner, the department may pay the remaining eligible eosts whieh 
are not covered by an award under s. NR 123.24, Iess a deduetible arnount of 5% 
of the annual family ineome. The department may pay the greater of the eosts 
under sub.(l) or (2) or this paragraph. 

The forgoing rules were approved and adopted by the State of Wiseonsin 
Natural Resourees Board on ____ A~p_r_i_I __ 2_7~, __ 1_9_9_5 __________________________________ _ 

The rule shall take effeet on the first day of the month following 
publieation in the Wiseonsin adrninistrative register as provided in s. 
27.22(2)(intro.), Stats. 

Dated at Madison wisconsin~ 17, /2 f I , /7 I 
STATE OF WISCONSIN LI 
DEPARTMENT OF NATURAL RESOURCES 

By ~~~ George jJMeYer 
v:\9503\sw9aItws.mxs 




