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EMERGENCY RurLes Now IN EFFECT

Under s. 227.24, Stats., state agencies may promulgate rules
without complying with the usual rule—making procedures. Using
this special procedure to issue emergency rules, an agency must find
that either the preservation of the public peace, health, safety or
welfare necessitates its action in bypassing normal rule—making
procedures.

Emergency rules are published in the official state newspaper,
which is currently the Wisconsin State Journal. Emergency rules are
in effect for 150 days and can be extended up to an additional
120 days with no single extension to exceed 60 days.

Extension of the effective period of an emergency rule is
granted at the discretion of the Joint Committee for Review of
Administrative Rules under s. 227.24 (2), Stats.

Notice of all emergency rules which are in effect must be
printed in the Wisconsin Administrative Register. This notice will
contain a brief description of the emergency rule, the agency finding
of emergency, date of publication, the effective and expiration dates,
any extension of the effective period of the emergency rule and
information regarding public hearings on the emergency rule.

EMERGENCY RULES NOW IN EFFECT (2)

Agriculture, Trade & Consumer Protection

1. Rules were adopted amending s. ATCP 60.19 (3) and (4),
relating to drug residues in raw milk.

Finding of Emergency

The state of Wisconsin department of agriculture, trade and
consumer protection (DATCP) finds that an emergency exists and
that the following emergency rule is necessary to protect public
health, safety and welfare. The facts constituting the emergency are
as follows:

(1) Milk from Wisconsin dairy farms may not contain drug
residues. Current rules under ch. ATCP 60, Wis. Adm. Code, require
every dairy plant operator to perform a drug residue screening test
on every bulk load of raw milk received by that operator. If the bulk
load tests positive for any drug residue, the operator must test a milk
sample from each producer milk shipment included in that bulk
load. Current rules do not require a dairy plant operator to perform
a confirmatory test if a producer sample tests positive on an initial
test.

(2) If a producer sample tests positive for drug residue, the dairy
plant operator may hold that producer financially responsible for
contaminating the bulk load. In some cases, the cost of a
contaminated tanker load of milk may be $5,000 or more. The
department may also take enforcement action against the milk
producer. Enforcement may result in financial penalties or
suspension of the milk producer’s license.

(3) In several enforcement actions, producers have argued that
dairy plant drug residue tests were inaccurate. Producers claimed
that there was no confirmatory testing, and no opportunity to
confirm the accuracy of the dairy plant operator’s test findings.
Inaccurate findings may unfairly penalize affected producers, and
result in severe financial losses to those producers. The lack of a
confirmatory test aggravates conflicts between dairy plant operators
and milk producers.

(4) Confirmatory testing of test—positive producer samples
would provide greater assurance of fairness for milk producers, and
would help avoid conflicts between dairy plant operators and
producers. Dairy plant operators can perform confirmatory tests at
reasonable cost. An emergency rule requiring confirmatory testing
of producer samples is necessary to protect milk producers, and to
promote the efficient operation and economic well-being of
Wisconsin’s dairy industry.

(5) Confirmatory testing of test—positive producer samples will
enhance, and not reduce, the safety of Wisconsin milk supplies.
Dairy plant operators will still be required to test bulk tanker loads
of milk, and dispose of tanker loads that test positive for drug
residues.

(6) This emergency rule will strengthen public health protection
by requiring dairy plant operators to dispose of contaminated loads,
or denature contaminated loads before transferring them to the
custody of another person. Denaturing ensures that persons
receiving custody of contaminated loads will not redirect them to
human food use.

(7) Pending the adoption of rules according to normal
administrative rulemaking procedures, it is necessary to adopt this
emergency rule to do both of the following:

(a) Protect the public milk supply against drug residue
contamination by assuring proper disposal of contaminated milk.

(b) Provide additional assurance that milk producers will not be
subjected to serious penalties or financial losses based on inaccurate
drug residue tests.

Publication Date:
Effective Date:
Expiration Date:
Hearing Date:
Extension Through:

April 30, 1999
April 30, 1999
September 27, 1999
June 18, 1999
November 25, 1999

2. Rules adopted revising s. ATCP 100.45, relating to
security of dairy plant payments to milk producers.

Finding of Emergency

(1) Section 100.06, Stats., is designed to provide “reasonable
assurance” that dairy farmers will be paid for the milk they produce.
Under ss. 97.20(2)(d)2. and 100.06, Stats., a dairy plant must, as a
condition to licensing, comply with  applicable security
requirements under s. 100.06, Stats., and department rules under ch.
ATCP 100, Wis. Adm. Code. Since dairy plant licenses expire on
April 30 annually, dairy plants must comply with applicable security
requirements in order to qualify for license renewal on May 1 of each
year.

(2) Under s. 100.06, Stats., and ch. ATCP 100, a dairy plant
operator who purchases milk from producers must do one of the
following:

(a) File with the department of agriculture, trade and consumer
protection (“department”) audited financial statements which show
that the operator meets minimum financial standards established by
s. 100.06, Stats.

(b) File security with the department in an amount equal to at
least 75% of the operator’s “maximum liability to producers,” as
calculated under s. ATCP 100.45(5).

(c) Enter into a dairy plant trusteeship under ch. ATCP 100,
Subch. V.

(3) Under s. ATCP 100.45(5), a dairy plant operator’s
“maximum liability to producers” is based on the plant operator’s
largest monthly purchase of milk during the preceding license year.
Milk prices hit all time record highs in 1998, dramatically increasing
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monthly dairy plant payrolls. Security requirements for the 1999
license year are currently based on these inflated 1998 monthly
payrolls, even though 1999 monthly payrolls have dropped
dramatically in response to price changes.

(4) Since December 1998, the average market price for raw milk
has fallen by approximately 40%. Dairy economists expect BFP
average prices to remain at least 12% to 16.2% below last year’s
average during 1999. Because of the dramatic decline in milk
prices, dairy plants have smaller producer payroll obligations than
they had in 1998.

(5) Prices received by Wisconsin dairy plants for processed dairy
products have also fallen dramatically since December. This has
created serious financial hardships for some dairy plants.

(6) Current security requirements, based on 1998 producer
prices and payrolls, are excessive in relation to current payroll
obligations and impose an added financial burden on dairy plants.
Current security requirements under s. ATCP 100.45(5), based on
last year’s prices, are at least 31 to 48% higher than they would be
if calculated at current prices.

(7) Because of the dramatic decline in dairy prices, some dairy
plant operators are required to file large amounts of additional
security, often amounting to millions of dollars. This is a major
expense for affected operators. Operators may find it difficult,
financially, to obtain and file the required security. If a dairy plant
is unable to file the required security in connection with the May 1,
1999 license renewal, the department will forced to take action
against the dairy plant’s license. This could result in the forced
closing of some unsecured dairy plants. The forced closing of an
unsecured plant may, in turn, result in serious financial losses to
producer patrons.

(8) By requiring excessive security based on last year’s prices,
current rules are making it unnecessarily difficult and expensive for
dairy plants to obtain and file security. This could contribute to the
financial failure of some dairy plants, or to the forced closing of
some unsecured plants. Dairy plant financial failures or closings, if
they occur, may cause serious and widespread financial injury to
milk producers in this state. This constitutes a serious and imminent
threat to the public welfare.

(9) In order to reduce the risk of dairy plant financial failures or
forced closings, rule amendments are urgently needed to adjust
dairy plant security requirements to appropriate levels based on
current milk prices. The rule amendments will relieve financially
stressed dairy plants from unnecessary financial burdens and will
make it easier for those dairy plants to file security with the
department. That, in turn, will reduce the risk of dairy plant financial
failures, or the forced closing of unsecured plants, which may
adversely affect milk producers.

(10) Rule amendments, to be effective, must be promulgated
prior to the dairy plant license year beginning May 1, 1999. That is
not possible under normal rulemaking procedures. Therefore, the
following emergency rule is needed to protect the public welfare.

(11)  Should milk prices rise beyond the levels currently
anticipated for the license year beginning May 1, 1999, so that
security filed under this emergency rule is less than 75% of a dairy
plant operator’s current monthly producer payroll, the operator is
required to notify the department of that fact under s. 100.06, Stats.,
and s. ATCP 100.20(3). The department may demand additional
security at that time.

Publication Date: April 20, 1999

Effective Date: May 1, 1999
Expiration Date: September 28, 1999
Hearing Date: May 18, 1999

Extension Through: November 26, 1999
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EMERGENCY RULES NOW IN EFFECT

Commerce
(PECFA - Chs. Comm 46-47)

Rules adopted creating ch. Comm 46, relating to “Petroleum
Environmental Cleanup Fund Interagency
Responsibilities,” and relating to sites contaminated with
petroleum products from petroleum storage tanks

Exemption From Finding of Emergency

On September 22, 1999, the Joint Committee for Review of
Administrative Rules adopted a motion pursuant to s. 227.26 (2) (b),
Stats., that directs the Departments Commerce and Natural
Resources to promulgate as an emergency rule, no later than October
22, 1999, the policies and interpretations under which they intend to
administer and implement the shared elements of the petroleum
environmental cleanup fund program.

In administering the fund, the Departments had previously relied
upon a Memorandum of Understanding for classifying
contaminated sites and addressing other statements of policy that
affect the two Departments. The rule that is being promulgated
details the policies and interpretations under which the agencies
intend to administer and guide the remedial decision making for
sites with petroleum product contamination from petroleum product
storage tank systems.

9

The rule defines “high priority site,” “medium priority site, ” and
“low priority site,” and provides that the Department of Natural
Resources has authority for high priority sites and that the
Department of Commerce has authority for low and medium
priority sites. The rule requires transfer of authority for sites with
petroleum contamination in the groundwater below the enforcement
standard in ch. NR 140 from the Department of Natural Resources
to the Department of Commerce. The rule also establishes
procedures for transferring sites from one agency to the other when
information relevant to the site classification becomes available.

October 20, 1999
October 20, 1999
March 18, 2000
November 18, 1999

Publication Date:
Effective Date:
Expiration Date:
Hearing Date:

EMERGENCY RULES NOW IN EFFECT

Commerce

(Financial Resources for Communities,
Chs. Comm 105 to 128)

Rules adopted creating ch. Comm 111, relating to certified
capital companies.

Finding of Emergency

The Department of Commerce finds that an emergency exists
and that the adoption of the rule is necessary for the immediate
preservation of public health, safety and welfare.

Analysis of Rules
Statutory Authority: ss. 560.31, 560.34 (1m) (b), and 227.24
Statutes Interpreted: ss 560.31, 560.34 (1m) (b), and 227.24

On June 17, 1999, the Department of Commerce (Commerce)
held a public hearing on proposed rules in response to 1997 Wis. Act
215. That act provides tax credits to persons that make certain
investments in certified capital companies that are certified by



Page 6

Commerce. Legislators and persons interested in the rules testified
at the hearing and requested that Commerce adopt an emergency
rule that would (1) allow persons to apply for certification to become
certified as capital companies, (2) allow persons to apply to make a
certified capital investment in a certified capital company, and (3)
set forth the operational and reporting requirements of certified
capital companies required under the law. Since then, articles in the
newspaper as well as business journals have pointed out the lack of
venture capital in the state hinders high—tech growth and making
that capital available will benefit Wisconsin as it has done in other
states. This emergency rule is necessary to begin implementation of
the law and to place Wisconsin in a better position to make capital
available to draw high—tech industries, create new businesses, and
expand existing businesses that will ultimately create new jobs and
benefit all its citizens.

Publication Date: July 23, 1999
July 23, 1999
December, 19, 1999

August 17, 1999

Effective Date:
Expiration Date:
Hearing Date:
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EMERGENCY RULES NOW IN EFFECT

Employment Relations Commission

Rules adopted revising ch. ERC 33, Appendix C, relating
to the calculation of a minimum qualified economic
offer in collective bargaining with professional
school district employes.

Finding of Emergency

We find that it is necessary to promulgate the amendment to ch.
ERC 33, Appendix C as an emergency rule to preserve the public
peace, health, safety and welfare. Without the amendment, the
timely and peaceful resolution of collective bargaining disputes in
Wisconsin will be endangered.

June 12, 1999
June 12, 1999
November 9, 1999

Publication Date:
Effective Date:
Expiration Date:

EMERGENCY RULES NOW IN EFFECT

Crime Victims Rights Board

Rules adopted creating ch. CVRB 1, relating to the rights of
crime victims.

Finding of Emergency

The Crime Victims Rights Board finds that an emergency exists
and that rules are necessary for the immediate preservation of the
public peace, health, safety or welfare. A statement of the facts
constituting the emergency is:

The Crime Victims Rights Board was created by 1997 Wis. Act
181, effective December 1, 1998, to enforce victims’ rights
established by Wis. Const. Art. I, s. 9m, adopted in 1993. The
Wisconsin Constitution states that the Legislature shall provide
remedies for the violation of victims’ constitutional rights. The
Board’s process represents the only means of enforcing the remedies
available to victims of crime who are not provided with the rights
guaranteed to them by the Wisconsin Constitution and the
Wisconsin statutes. The Board can issue reprimands to correct
violations of victims’ rights, seek forfeitures in egregious cases, and
seek equitable relief to enforce victims’ rights. The Board can also
work to prevent future violations of victims’ rights by issuing
reports and recommendations on crime victims’ rights and services.

Complaints must be presented to the Department of Justice
before they can be presented to the Board. The Department
estimates that it receives 200 complaints annually involving the
treatment of crime victims. The Department has no authority to
enforce victims’ rights; the Department can only seek to mediate
disputes. Of those complaints, approximately 25 per year cannot be
resolved to the parties’ satisfaction, and are therefore ripe for the
Board’s consideration. There are presently 5 complaints that could
be referred to the Board if the Board were able to receive and act on
complaints.

Until the Board establishes its complaint process by
administrative rule, it is unable to provide the remedies
constitutionally guaranteed to crime victims.

Publication Date: September 17, 1999
September 17, 1999
February 14, 1999

November 9, 1999

Effective Date:
Expiration Date:
Hearing Date:

EMERGENCY RULES NOW IN EFFECT

Professional Geologists, Hydrologists and Soil
Scientists

Rules adopted creating chs. GHSS 1 to 5, relating to the
registration and regulation of professional geologists,
hydrologists and soil scientists.

Exemption From Finding of Emergency

The Examining Board of Geologists, Hydrologists and Soil
Scientists finds that an emergency exists and that the attached rule
is necessary for the immediate preservation of the public peace,
safety or welfare. A statement of the facts constituting the
emergency is:

Section 64 of 1997 Wis. Act 300 states that the board is not
required to make a finding of emergency. However, the board offers
the following information relating to the promulgation of these rules
as emergency rules. The new regulation of professional geologists,
hydrologists and soil scientists was created in 1997 Wis. Act 300.
The Act was published on June 30, 1998; however the Act created
an effective date for the new regulation as being the first day of the
6th month beginning after the effective date of this subsection.

May 15, 1999

May 15, 1999
October 12, 1999
June 23, 1999
December 10, 1999

Publication Date:
Effective Date:
Expiration Date:
Hearing Date:
Extension Through:

EMERGENCY RULES NOW IN EFFECT

Health & Family Services
(Management, Technology, etc., Chs. HFS 1-)

A rule was adopted revising chapter HFS 12, Appendix A,
relating to caregiver background checks.

Finding of Emergency

The Department of Health and Family Services finds that an
emergency exists and that the rules are necessary for the immediate
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preservation of the public peace, health, safety or welfare. The facts
constituting the emergency are as follows:

Since October 1, 1998, the Department has been implementing
statutes that became effective on that date that require use of uniform
procedures to check the backgrounds of persons who apply to the
Department, to a county social services or human services
department that licenses foster homes for children and carries out
adoption home studies, to a private child—placing agency that does
the same or to a school board that contracts for day care programs,
to provide care or treatment to persons who need that care or
treatment, or who apply to a regulated entity to be hired or contracted
with to provide services to the entity’s clients or who propose to
reside as a non—client at the entity. The statutes, ss. 48.685 and
50.065, Stats., direct the regulatory agencies and regulated entities
to bar persons, temporarily or permanently, depending on the
conviction, finding or charge, who have in their backgrounds a
specified conviction, finding or charge substantially related to the
care of clients, from operating a service provider organization,
providing care or treatment to persons who need that care or
treatment or otherwise having contact with the clients of a service
provider.

The new statutes, commonly referred to as the Caregiver Law,
were effective on October 1, 1998, for applicants on or after that date
for licensure, certification or other agency approval, and for persons
applying to be hired by or to enter into a contract with a regulated
entity on or after that date to provide services to clients or to take up
residence as a non—client at a regulated entity.

For regulated agencies approved before October 1, 1998, and for
persons employed by, under contract to or residing as non—clients at
regulated entities before October 1, 1998, the Caregiver Law’s
required uniform procedures and “bars” are to apply beginning on
October 1, 1999. That is to say, by October 1, 1999, background
checks, using the uniform procedures, are to be completed for all
service providers who were approved before October 1, 1998, and
for all employes, contractors and non—client residents employed by,
under contract to or living at a regulated entity before October 1,
1998, and action taken to withdraw approval, terminate employment
or end a contract, as appropriate.

To implement the new Caregiver Law, the Department on
October 1, 1998, published administrative rules, ch. HFS 12, Wis.
Adm. Code, by emergency order. Chapter HFS 12 included an
appendix which consisted of a list of crimes. The original list
specified 159 crimes for conviction of any one of which a person
would be barred permanently (45 crimes), all programs, or would be
barred temporarily, all programs, pending demonstration of
rehabilitation, from being approved to be a service provider or from
providing care or treatment to clients or otherwise having access to
clients. The October 1998 emergency rules were modified in
December 1998 and February 1999 by emergency order, and were
replaced by permanent rules effective July 1, 1999. The Crimes List
in the current permanent rules specifies 117 crimes with 9 being
permanent bar crimes for all programs.

This order again modifies ch. HFS 12, but only the Crimes List
and not the text of the chapter. The number of specified crimes is
reduced to 79, with 6 of them, all taken from ss. 48.685 and 50.065,
Stats., being permanent bar crimes for all programs. The change to
the ch. HFS 12 Crimes List is being made at this time because the
1999-2001 Budget Bill, now before the Legislature but not likely to
take effect before October 1, 1999, is expected to provide for a more
modest Crimes List than the one now appended to ch. HFS 12. This
means that the Legislature intends that some persons who under the
current rules would lose their jobs effective October 1, 1999, will be
able to keep their jobs. The Department has the authority to further
modify the Crimes List so that it corresponds to how the Legislature,
after having heard arguments since October 1998 about how the
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Caregiver Law should be amended and implemented, wants it to
work. This is what the Department is doing through this order.
September 16, 1999

September 16, 1999

February 13, 2000

October 28, 1999

Publication Date:
Effective Date:
Expiration Date:
Hearing Date:

EMERGENCY RULES NOW IN EFFECT (2)

Health & Family Services
(Medical Assistance, Chs. HFS 101-108)

1. Rules were adopted revising chs. HFS 101 to 103, and
108, relating to operation of BadgerCare health insurance
program.

Finding of Emergency

The Department of Health and Family Services finds that an
emergency exists and that the rules are necessary for the immediate
preservation of the public peace, health, safety or welfare. The facts
constituting the emergency are as follows:

This order creates rules that specify how a new program called
BadgerCare, established under s. 49.665, Stats., will work. Under
BadgerCare, families with incomes up to 185% of the federal
poverty level, but not low enough to be eligible for regular Medical
Assistance (MA) coverage of their health care costs, and that lack
access to group health insurance, are eligible to have BadgerCare
pay for their health care costs. The order incorporates the rules for
operation of BadgerCare into chs. HFS 101 to 103 and 108, four of
the Department’s chapters of rules for operation of the MA program.

BadgerCare is projected to cover over 40,000 currently
uninsured Wisconsin residents, including more than 23,000
children, by the end of 1999.

Benefits under BadgerCare will be identical to the
comprehensive package of benefits provided by Medical
Assistance. The existing Wisconsin Medicaid HMO managed care
system, including mechanisms for assuring the quality of services,
improving health outcomes and settling grievances, will be used
also for BadgerCare.

Department rules for the operation of BadgerCare must be in
effect before BadgerCare may begin. The program statute, s.
49.665, Stats., was effective on October 14, 1997. It directed the
Department to request a federal waiver of certain requirements of
the federal Medicaid Program to permit the Department to
implement BadgerCare not later than July 1, 1998, or the effective
date of the waiver, whichever date was later. The federal waiver
letter approving BadgerCare was received on January 22, 1999. It
specified that BadgerCare was not to be implemented prior to July
1, 1999. Once the letter was received, the Department began
developing the rules. They are now ready. The Department is
publishing the rules by emergency order so that they will go into
effect on July 1, 1999, rather than at least 9 months later, which is
about how long the process of making permanent rules takes, and
thereby provide already authorized health care coverage as quickly
as possible to families currently not covered by health insurance and
unable to pay for needed health care.

The rules created and amended by this order modify the current
Medical Assistance rules to accommodate BadgerCare and in the
process provide more specificity than s. 49.665, Stats., about the
nonfinancial and financial conditions of eligibility for BadgerCare;
state who is included in a BadgerCare group and whose income is
taken into consideration when determining the eligibility of a
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BadgerCare group; expand on statutory conditions for continuing to
be eligible for BadgerCare; exempt a BadgerCare group with
monthly income at or below 150% of the federal poverty level from
being obliged to contribute toward the cost of the health care
coverage; and set forth how the Department, as an alternative to
providing Medical Assistance coverage, will go about purchasing
family coverage offered by the employer of a member of a family
eligible for BadgerCare if the Department determines that
purchasing that coverage would not cost more than providing
Medical Assistance coverage.

Publication Date: July 1, 1999

Effective Date: July 1, 1999

Expiration Date: November 28, 1999

Hearing Dates: August 26, 27, 30 & 31, 1999

2. Rule adopted amending s. HFS 105.39 (4) (b) 3., relating
to certification of specialized medical vehicle providers.

Finding of Emergency

The Department of Health and Family Services finds that an
emergency exists and that the adoption of the rules included in this
order is necessary for the immediate preservation of the public
peace, health, safety or welfare. The facts constituting the
emergency are as follows:

The Department’s rules for certification of specialized motor
vehicle (SMV) providers under the Medical Assistance (MA)
program include requirements for SMV drivers. Among current
requirements is that each driver must receive training in first aid and
cardiopulmonary resuscitation (CPR) before driving a vehicle or
serving as an attendant and must receive refresher training in first aid
every 2 years and refresher training in CPR annually. The specific
requirements for refresher training date from December 1, 1994.
When revising its rules for SMV providers earlier in 1994 the
Department proposed to require refresher training every 2 years for
both first aid and CPR, but at the public hearings on the proposed
rules 5 SMV providers said the CPR refresher training should take
place annually and the Department agreed and made that its
requirement.

Although the American Red Cross CPR training and certification
that the person is trained continue to be annual, the equivalent
American Heart Association CPR training and certification (the
American Heart Association prefers ‘“recognition” to
“certification”) is now every 2 years. This means that to comply
with the Department’s current MA rule for SMV drivers, s. HFS
105.39 (4) (b) 3., drivers who receive their training from the
American Heart Association must repeat the training each year.
That is unnecessary for maintenance of American Heart Association
certification (recognition) and the time and expense involved is a
burden on SMV providers and drivers. The Department is
modifying the rule through this order to simply require that drivers
maintain CPR certification.

The Department through this order is also changing the
requirement for refresher training in first aid from every 2 years to
at least every 3 years. That is because the American Red Cross
certification in first aid is now for 3 years. A requirement for more
frequent refresher training in first aid is a burden in time and expense
involved for SMV providers and drivers.

Publication Date: July 3, 1999

Effective Date: July 3, 1999
Expiration Date: November 30, 1999

Hearing Date: September 1, 1999
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EMERGENCY RULES NOW IN EFFECT (2)

Health and Family Services
(Health, Chs. HSS/HFS 110-)

1. Rules were adopted revising ch. HFS 119, relating to the
Health Insurance Risk—Sharing Plan.

Exemption From Finding of Emergency

Section 149.143 (4), Stats., permits the Department to
promulgate rules required under s. 149.143(2) and (3), Stats. by
using emergency rulemaking procedures, except that the
Department is specifically exempted from the requirement under s.
227.24(1) and (3), Stats., that it make a finding of emergency. These
are the rules. Department staff consulted with the HIRSP Board of
Governors on April 30, 1999 on the proposed rules, as required by
s. 149.20, Stats.

Analysis Prepared by the Department of
Health and Family Services

The State of Wisconsin in 1981 established a Health Insurance
Risk—Sharing Plan (HIRSP) for the purpose of making health
insurance coverage available to medically uninsured residents of the
state. One type of coverage provided by HIRSP is supplemental
coverage for persons eligible for Medicare. This coverage is called
Plan 2. Medicare (Plan 2) has a $500 deductible. Approximately
17% of the 7,291 HIRSP policies in effect on March 31, 1999 were
of the Plan 2 type.

The Department through this rulemaking order is amending ch.
HFES 119 in order to update HIRSP Plan 2 premium rates in
accordance with the authority and requirements set out in s. 149.143
(2) (a) 2., Stats. The Department is required to set premium rates by
rule. These rates must be calculated in accordance with generally
accepted actuarial principles. Policyholders are to pay 60% of the
costs of HIRSP.

There are separate sets of tables in ch. HFS 119 that show
unsubsidized and subsidized Plan 2 premium rates. Both sets of
tables are amended by this order to increase the premium rates
because Plan 2 costs, which historically have been running about
50% less than Plan 1 costs, began to increase several years ago and
now are running at about 67% of Plan 1 costs. The Plan 2 premium
rates need to be increased to cover increased costs of treatment for
individuals enrolled under Plan 2. The order increases these
premium rates by about 18%.

In January 1999, the Department published an emergency rule
order to increase HIRSP unsubsidized Plan 2 premium rates by
about 10%, with the intention of increasing those rates again in July
1999 to the level provided for in this order. However, in May 1999
the Legislature’s Joint Committee for the Review of Administrative
Rules (JCRAR) refused to extend the effective period of that part of
the January 1999 emergency rule order relating to premium rate
increases, with the result that effective May 31, 1999, the rates
reverted back to the rates in effect before January 1, 1999.
Consequently, to increase rates effective July 1, 1999, the
Department through this rulemaking order has based the increased
rates on the rates in effect prior to January 1, 1999.

The Department through this order is also adjusting the total
HIRSP insurer assessments and provider payment rates in
accordance with the authority and requirements set out in s. 149.143
(2)(a)3. and 4., Stats. With the approval of the HIRSP Board of
Governors and as required by statute, the Department reconciled
total costs for the HIRSP program for calendar year 1998. The
Board of Governors approved a reconciliation methodology that
reconciles the most recent calendar year actual HIRSP program
costs, policyholder premiums, insurance assessments and health
care provider contributions collected with the statutorily required
funding formula. By statute, the adjustments for the calendar year
are to be applied to the next plan year budget beginning July 1, 1999.

The result of this reconciliation process for calendar year 1998
indicated that insurance assessments collected were greater than the
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20% of costs (net of the GPR contribution from appropriation s.
20.435(5)(af), Stats.), required of insurers. Also, the calendar year
1998 reconciliation process showed that an insufficient amount was
collected from health care providers. As a result of this
reconciliation, the insurer assessments for the time periods July 1,
1999 through December 31, 1999 and January 1, 2000 through June
30, 2000, are reduced to offset the overpayment in 1998. The total
adjustments to the provider payment rates for the same time periods
are sharply increased in order to recoup the provider contribution
that was not collected in calendar year 1998. The budget for the plan
year ending June 30, 2000 and the calendar year 1998 reconciliation
process were approved by the HIRSP Board of Governors in April
1999.

Publication Date: June 30, 1999

Effective Date: July 1, 1999

Expiration Date: November 28, 1999

Hearing Date: September 9, 1999

2. Rules adopted creating s. HSS 122.10, relating to
distribution of 3 closed nursing home beds to a nursing
home that serves only veterans.

Finding of Emergency

The Department of Health and Family Services finds that an
emergency exists and that the adoption of the rules is necessary for
the immediate preservation of the public peace, health, safety or
welfare. The facts constituting the emergency are as follows:

These rules are for the one—time distribution of 3 closed nursing
home beds to a nursing home or nursing homes that serve only
veterans. Following distribution of the 3 beds, the rules will be
allowed to lapse.

Section 150.31, Stats., establishes a statewide bed limit for
nursing homes as one means of controlling nursing home costs and
Medical Assistance program expenditures. Within that bed limit a
facility may close or its bed capacity may be reduced, in which case
beds are freed up and may be redistributed by the Department under
s. HSS 122.05(1)(c).

The Wisconsin Veterans Home at King has 4 separately licensed
nursing home buildings on its grounds, and a total licensed capacity
of 718 beds. It is operating at 99.9 percent of capacity with a long
waiting list for admission. Managers of the Wisconsin Veterans
Home have decided to close their underutilized 3 bed hospital
operation at King. The 3 hospital beds are currently located in
Stordock Hall. The 3 nursing home beds will replace the hospital
beds. Because of the burgeoning population of older veterans,
whose active service was during World War II, the Korean War, and
the Vietnam War, and the immediate pressure on admissions to the
facility, and the desirability of having flexibility when moving
residents, Wisconsin Veterans Home managers have asked that the
space previously used for hospital beds be converted to nursing
home space and that 3 closed nursing home beds be transferred to
the Veterans Home. These beds could be put on line immediately
and provide some relief to those awaiting admission.

This rulemaking order establishes a process for considering
applications for 3 closed nursing home beds to be made available to
a nursing home or nursing homes that serve only veterans, that ask
for no more than 3 beds and that do not require space to be added to
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the building in which the beds will be located to accommodate those
beds.

Publication Date:
Effective Date:
Expiration Date:

August 3, 1999
August 3, 1999
December 31, 1999

EMERGENCY RULES NOW IN EFFECT
Higher Educational Aids Board

Rules adopted amending s. HEA 11.03 (3) and creating s. HEA
11.03 (5), relating to the Minority Teacher Loan Program.

Finding of Emergency

The 1989 Wis. Act 31 created s. 39.40, Stats., which provides for
loans to minority students enrolled in programs of study leading to
licensure as a teacher. The Wisconsin Higher Educational Aids
Board (HEAB) administers this loan program under s. 39.40 and
under ch. HEA 11. Current rules require that a student be enrolled
full time and show financial need to be considered for participation
in the Minority Teacher Loan Program. Students who did not enroll
full time and did not show financial need were allowed to participate
in the program in the past when part of the program was
administered by another administrative body. These students are
enrolled in teacher education programs that train teachers
specifically for the school districts named in the statutes that outline
the intent of the Minority Teacher Loan Program. Unless the Board
changes its rules, many participating students will lose their
eligibility in the program. This will cause a hardship to those
students who relied on the interpretation of the prior system
administration. Revising the rules would allow students who
participated in the program in the past to continue to participate. The
proposed revision will not affect expenditures of State funds for the
Minority Teacher Loan Program.

August 6, 1999
August 6, 1999
January 3, 2000
October 28, 1999

Publication Date:
Effective Date:
Expiration Date:
Hearing Date:

EMERGENCY RULES NOW IN EFFECT

Natural Resources
(Fish, Game, etc., Chs. NR 1-)

Rules adopted revising ch. NR 10, relating to the 1999
migratory game bird season.

Finding of Emergency

The emergency rule procedure, pursuant to s. 227.24, Stats., is
necessary and justified in establishing rules to protect the public
welfare. The federal government and state legislature have
delegated to the appropriate agencies rule—making authority to
control the hunting of migratory birds. The State of Wisconsin must
comply with federal regulation in the establishment of migratory
bird hunting seasons and conditions. General regulations are not
made available to this state until mid—August of each year. This
order is designed to bring the state hunting regulations into
conformity with federal regulations. Normal rule—making
procedures will not allow the establishment of these changes by
September 1. Failure to modify our rules will result in the failure to
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provide hunting opportunity and continuation of rules which
conflict with federal regulations.

September 10, 1999
September 10, 1999
February 7, 2000
October 14, 1999

Publication Date:
Effective Date:
Expiration Date:
Hearing Date:

EMERGENCY RULES NOW IN EFFECT (2)

Natural Resources

(Environmental Protection-Water Regulation,
Chs. NR 300-)

1. Rules adopted creating ch. NR 303, relating to department
determinations of navigability for farm drainage ditches.

Exemption From Finding of Emergency

The Department was directed by the JCRAR under s. 227.26 (2)
(b), Stats., to promulgate emergency rules regarding navigability

Analysis Prepared by the Department of
Natural Resources

Statutory authority: s. 227.26 (2)(b)

Statute interpreted: s. 30.10 (4)(c)

This order codifies present department program guidance for
staff making navigability determinations for farm drainage ditches,
identifying various methods and information to be relied on when
making such determinations.

May 1, 1999

May 1, 1999
September 28, 1999
June 16 and 17, 1999
November 26, 1999

Publication Date:
Effective Date:
Expiration Date:
Hearing Dates:
Extension Through:

2. Rules adopted creating ch. NR 328, relating to regulation
of water ski platforms and water ski jumps.

Analysis by the Department of Natural
Resources

Statutory authority: ss. 30.135, 227.11 (2) (a) and 227.24
Statutes interpreted: ss. 30.66, 30.69 and 30.135

Chapter NR 328 describes the conditions where a water ski jump
or platform will require a permit. It explains what constitutes a
substantive written objection to a water ski jump or platform and
provides a list of reasons that support a substantive written
objection. It specifies the contents of a public notice and the process
for making a substantive written objection. It details how the
department will respond to complaints about an existing water ski
jump or platform.

These rules were promulgated as emergency rules at the direction
of the joint committee for review of administrative rules.

July 9, 1999
July 9, 1999*
December 6, 1999

Publication Date:
Effective Date:
Expiration Date:

*Rule suspended by Joint Committee for Review of
Administrative Rules on July 5, 1999.
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EMERGENCY RULES NOW IN EFFECT

Natural Resources

(Environmental Protection-Investigation and
Remediation, Chs. NR 700-)

Rules adopted creating ch. NR 746, relating to sites
contaminated with petroleum products from petroleum
storage tanks.

Finding of Emergency

The Wisconsin Natural Resources Board finds that an emergency
exists and that a rule is necessary for the immediate preservation of
the public peace, health, safety or welfare. A statement of the facts
contributing to the emergency is:

The Department of Commerce has adopted administrative rules
under ss. 101.143 and 101.144, Stats., to implement the Petroleum
Environmental Cleanup Fund Act (PECFA). The purpose of
PECFA is to reimburse responsible persons for the eligible costs
incurred to investigate and remediate petroleum product discharges
from a petroleum product storage system or home oil tank system.
The recent emergency rule, ch. Comm 46, was adopted by both the
Department of Natural Resources and the Department of Commerce
in January 1999, incorporating parts of a Memorandum of
Understanding between the two agencies that relates to the
classification of contaminated sites and creating risk screening
criteria for assessing petroleum—contaminated sites. However,
ch. Comm 46 expired on September 27, 1999, prior to publication
of the permanent rule. The emergency rule, ch. NR 746, is being
proposed in order to ensure rules continue in effect during the time
period between now and when the permanent rule is published. This
action is also in response to a resolution adopted by the Joint
Committee for Review of Administrative Rules (JCRAR), which
directed the Department of Commerce and the Department of
Natural Resources to promulgate a new emergency rule for this
interim time period.

The emergency rule was approved and adopted by the State of
Wisconsin Natural Resources Board on September 29, 1999.

October 20, 1999
October 20, 1999
March 18, 2000
November 18, 1999

Publication Date:
Effective Date:
Expiration Date:
Hearing Date:

EMERGENCY RULES NOW IN EFFECT
Revenue

A rule was adopted creating s. Tax 11.20, relating to the sales
and use tax treatment of machinery and equipment used in
waste reduction and recycling activities.

Exemption From Finding of Emergency

On February 25, 1999, the Joint Committee for Review of
Administrative Rules, pursuant to s. 227.26, (2) (b), Stats., directed
the Department of Revenue to use the emergency rule making
process to promulgate as an emergency rule, within 30 days, its
policies interpreting s. 77.54 (26m), Stats.

Analysis by the Department of Revenue

Statutory authority: ss. 227.11 (2) (a) & 227.26 (2) (b)
Statute interpreted: s. 77.54 (26m)
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Section Tax 11.20 is created to address the sales and use tax
exemptions for waste reduction and recycling activities.

Publication Date: March 27, 1999
Effective Date: March 27, 1999
Expiration Date: August 24, 1999

Extension Through: December 21, 1999
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STATEMENTS OF SCOPE

OF PrRorPOSED RULES

Natural Resources
(Fish, Game, etc., Chs. NR 1—-)

Subject:

NR Code — Relating to fishing regulation changes through the
(Spring 2000) Fish and Wildlife Hearings.

Description of policy issues:

Description of policy issues to be resolved, include groups likely
to be impacted or interested in the issue:

Not known at this time.
This action represents a change from past policy.
Explain the facts that necessitate the proposed change:

Generally, proposed rule changes represent a change in policy
(i.e. administrative rules).

Statutory authority:
Section 29.014, Stats.
Anticipated time commitment:

The anticipated time commitment is 254 hours. Public hearings
are proposed to be held in every county of the state (72 locations) in
April 2000.

Psychology Examining Board

Subject:

Psy Code — Relating to defining the terms “working day” and “in
this state” for the purposes of the temporary practice provision found
at s. 455.03, Stats.

Description of policy issues:
Objective of the rule:

Under s. 455.03, Stats., a psychologist who is licensed in another
state may offer services as a psychologist in this state for not more
than 60 working days in any year without holding a Wisconsin
license. The objective of the rule would be to clarify that a “working
day” is any day in which any psychological services are provided,
regardless of the number of hours in that day that practice occurs.
The rule would also make it clear that practice occurs in Wisconsin
any time that the patient is located in Wisconsin, even if the
out—of—state psychologist is located in his or her state of licensure
and is providing the services by electronic or telephonic means.

Policy analysis:

There has been confusion in the past related to the temporary
practice provision of the psychology practice act, with persons
practicing under the provision seeking to clarify whether “60
working days” means 4870 hours or 60 calendar days. Also causing
confusion is the situation where an out—of-state psychologist

provides some services to a patient at a time when both are located
within this state and some services to that patient when the patient
is located in Wisconsin and the psychologist is located in his or her
state of licensure. The proposed rule would be considered to be
practicing in Wisconsin any time the patient is located in this state.

Statutory authority:
SS. 15.08 (5) (b), 227.11 (2) and 455.08, Stats.

Estimate of the amount of time that state employes will spend
to develop the rule and of other resources necessary to develop
the rule:

50 hours.

Workforce Development, Dept. of
(Labor Standards, Chs. DWD 270-279)

Subject:

SS. DWD 270.085 and 272.086 — Relating to student activities
that do not constitute employment.

Description of policy issues:
Objective of the rule:

The objective of the proposed rule is to set certain conditions
under which student activities within a school are not considered
employment for purposes of child labor and minimum wage laws.

Existing policies and new policies included in the proposed rule
and an analysis of policy alternatives:

The current state administrative rules on labor standards and
child labor do not contain specific provisions on the status of
students who perform services such as helping in the lunchroom or
minor clerical work in the school office or library. The field
operations handbook of the Wage and Hour Division of the U.S.
Department of Labor provides that student activities of this type
should not be treated as employment under the wage and hour laws
as long as certain conditions are met.

This rule proposes to adopt the federal standards and provide that
a student activity will not be treated as employment if the activity has
an educational benefit for the student, does not add more than one
hour to the school day, and does not cause the displacement of a
regular employe.

Statutory authority for the proposed rule:

SS. 103.66 and 104.04, Stats.

Estimate of the amount of time employes will spend
developing the proposed rule and of other resources needed to
develop the rule:

Approximately 40 hours.
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SuBmMITTAL OF RULES TO LEGISLATIVE COUNCIL CLEARINGHOUSE

Notice of Submittal of Proposed Rules to
Wisconsin Legislative Council Rules Clearinghouse

Please check the Bulletin of Proceedings for further information on a particular rule.

Agriculture, Trade & Consumer
Protection

Rule Submittal Date

On October 29, 1999, the Wisconsin Department of Agriculture,
Trade and Consumer Protection referred a proposed rule to the
Wisconsin Legislative Council Rules Clearinghouse.

Analysis

The proposed rule affects ch. ATCP 81, Wis. Adm. Code, relating to
cheese grading, packaging and labeling.

Agency Procedure for Promulgation

The Department will hold public hearings on this rule after the
Wisconsin Legislative Council Rules Clearinghouse completes its
review. Three (3) hearings are scheduled to be held simultaneously
by videoconferencing on Thursday, December 9, 1999 from
1:00 p.m. to 3:00 p.m. at locations in Madison, Green Bay and Eau
Claire.  The Department’s Food Safety Division is primarily
responsible for this rule.

Contact Information

If you have questions, you may contact:

Terri Wenger
Telephone (608) 224-4714
FAX (608) 224-5045

Crime Victims Rights Board
Rule Submittal Date

Notice is hereby given that the Crime Victims Rights Board has
submitted proposed administrative rules to the Legislative Council
on October 29, 1999.

Analysis

These proposed rules create ch. CVRB 1, relating to the review of
complaints alleging violations of the rights of crime victims. The
Crime Victims Rights Board promulgated these proposed rules
initially as emergency rules. The emergency rules were published
in the Wisconsin State Journal on September 17, 1999.

Agency Procedure for Promulgation

A public hearing is required on these rules. Pursuant to s. 227.24 (4),
Stats., a hearing on the emergency and permanent rules will be held
on Tuesday, November 9, 1999 at 1:00 p.m. in Senate Room 330SW,
State Capitol, Madison. The proposed rules were prepared by the
Crime Victims Rights Board with assistance from staff at the
Wisconsin Department of Justice.

Contact Information
Questions about the proposed rules should be addressed to:
Karen E. Timberlake
Assistant Attorney General
State of Wis. Dept. of Justice

P. O. Box 7857
Madison, WI 53707-7857

Telephone (608) 267-1300

Questions about the operations of the Board should be addressed to:

Jennifer Belich, Program Assistant
Crime Victims Rights Board
P. O. Box 7951
Madison, WI 53707-7951

Telephone (414) 525-1698

Elections Board
Rule Submittal Date

On October 26, 1999, the State Elections Board referred a proposed
rule to the Wisconsin Legislative Council Rules Clearinghouse.

Analysis

The proposed rule amends s. EIBd 1.28 (2) (c), Wis. Adm. Code,
relating to express advocacy in public communications.

Agency Procedure for Promulgation

A public hearing is not required. The Elections Board is following
the 30—day notice procedure, under s. 227.16 (2) (e), Stats., for the
promulgation of this rule.

Contact Information
For questions, please contact:
George A. Dunst, Legal Counsel

State Elections Board
Telephone (608) 266—0136

Psychology Examining Board
Rule Submittal Date

On October 20, 1999, the Psychology Examining Board submitted
a proposed rule to the Legislative Council Rules Clearinghouse.

Analysis
Statutory Authority: ss. 15.08 (5) (b) and 227.11 (2), Stats.

The proposed rule-making order amends ss. Psy 2.08 and 3.10,
relating to re—examinations.
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Agency Procedure for Promulgation

A public hearing is required and will be held on Tuesday,
December 7, 1999, at 9:15 a.m. in Room 180, 1400 East
Washington Ave., Madison.

Contact Information

Pamela Haack
Administrative Rules Coordinator
Telephone (608) 266—-0495

Transportation

Rule Submittal Date

On October 29, 1999, the Wisconsin Department of Transportation
submitted a proposed rule to the Legislative Council Rules
Clearinghouse.

Analysis

The proposed rule—making order affects ch. Trans 320, relating to
calculation of fees for special events, security, traffic enforcement
and escort services.

WISCONSIN ADMINISTRATIVE REGISTER No. 527
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Agency Procedure for Promulgation

A public hearing is required and public hearings are scheduled for
November 30, 1999 at Wausau and December 1, 1999 at Madison.
The organizational unit responsible for promulgation of the
proposed rule is the Division of State Patrol.

Contact Information

Julie A. Johnson, Paralegal
Telephone (608) 266—8810
FAX (608) 267-6734
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Page 26 WISCONSIN ADMINISTRATIVE REGISTER No. 527 Mid—-November, 1999

ADMINISTRATIVE Rures FiLep WitH THE

REVISOR OF STATUTES BUREAU

The following administrative rules have been filed with the Revisor of Statutes Bureau and are in the process of being
published. The date assigned to each rule is the projected effective date. It is possible that the publication of these rules could be
delayed. Contact the Revisor of Statutes Bureau at (608) 266—7275 for updated information on the effective dates for the listed

rules.

Employment Relations, Dept. of (CR 99-110):
An order affecting ch. ER 18 and ss. ER 1.02, 29.03 and
29.04, relating to reinstatement eligibility and restoration of
sick leave for state employes, other related time periods for
state personnel transactions, and minor and technical rule
changes.

Effective 01-01-00.

Employment Relations——Merit Recruitment and

Selection (CR 99-111):
An order affecting ss. ER-MRS 1.02, 11.03, 16.025, 16.035,
16.04, 22.11 and 34.08, relating to reinstatement eligibility
and employment register expiration for state employment
and minor and technical rule changes.

Effective 01-01-00.

Professional Geologists, Hydrologists and Soil Scientists

Examining Board (CR 99-88):
An order creating chs. GHSS 1 to 5, relating to the licensure
and regulation of professional geologists, hydrologists and
soil scientists.

Effective 01-01-00.

Medical Examining Board (CR 99-1):
An order affecting ch. Med 8, relating to licensure and
regulation of physician assistants.

Effective 01-01-00.

Medical Examining Board (CR 99-98):
An order affecting chs. Med 6, 13 and 21 and ss. Med 10.02
and 17.02, relating to the repeal of rules relating to the
practice of podiatry.

Effective 01-01-00.

Natural Resources (CR 99-23):
An order affecting ch. NR 20 and ss. NR 21.04, 23.05,
26.26, relating to fishing regulations for inland, outlying and
boundary waters and fish refuges.

Part effective 01-01-00.

Part effective 04—-01-00.

Natural Resources (CR 99-47):
An order affecting chs. NR 6, 8, 50 and 64 and s. NR 60.09,
relating to snowmobiles.

Effective 01-01-00.

Natural Resources (CR 99-82):
An order affecting s. NR 45.10, relating to camping and
reservations on state parks, forests and other public lands
and waters under the Department’s jurisdiction.
Effective 01-01-00.

Natural Resources (CR 99-97):
An order affecting ss. NR 10.01, 10.06, 10.12 and 10.31,
relating to the 1999 migratory game bird season.
Effective 01-01-00.
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