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Subchapter I - Definitions

ATCP 1 .01 Definitions. In this chapter :
(1) "Administrative law judge" means the secretary or an

examiner whom the secretary appoints in writing, under s . 227 .46
(1), Stats.:, to preside over a contested case proceeding .

(2) ' "Claim filing ordei" mean s an order direc ti ngproducers to
file claims 'under s. 100 .03 (9) (b), 100.06 (4) (a) or 127 .14 (1) (a),
Stats :

(3) "Ciaim" me ans a producei claim under s . 100 . 03 (9),
100 ..06 (4) or 127 14, Stats .

(4) "ClaimanY" means a producer claimant under s .. 100 .03
(9),100 .06 (4) or 127.14, Stats ..

(5) "Class l contested case; "class 2 contested case" or "class
3 contested case," means a class l, class 2 or class 3 proceeding,
xespectivel,y, as$efined in s . 227. 01(3), Stats ..

(6); "Complainant" mean s any of' the following persons or
enti ties that file a complaint with the secretary under this chapter :

(a) A diuision .

(b) A person or agency authorized to file a complaint under s .
100 .20 (4) or 100.. 201 (9) (f), Stats :.

(7) "Complaint" means a written complaint, filed with the sec-
xetacy undei s ::ATCP 1 .05, asking the department to issue a special
orderagainsta peison or personsidentified in the complaint :

(8) "Contested case" has the meaning given under s.. 227 0 1
(3), Srarg

(9) "Department" means the state of ' Wisconsin department of
agriculture, trade and consumerpiotection .

(10), "Division" means a principal subunit ofthe department
which is headed by a division administrator .. "Division" includes
authoYized div i sion staff '.

(11) "Division administrator" means a division head whose
position is authorized under s . 230 .08 (2) (e) 2 ., Stats. "Division
administrator" includes an acting division administ r ator
appointed by the secretary, or a person designated by a division
admini "strator to act on the administrator's behalfin the adminis-
uator's absence .

(12) "File" means deliver in writing to any of' the following :
(a) The office of the secretaz ,y..

ATCP 1.01

ATCP 1 . 1 4 Motions ,
ATCP 1 .15 Subpcenas.
AT'CP 1 .16 Record of oral proceedings ; transc:ipts.

Subchapter V - Contested Case Proceedings
ATCP 1 20 Hearing nouce :
ATCP 1.21 Answers ; requiredpleadings .
ATCP 1 .22 Prehearing conference.
ATCP 1 .23 Discovery,
ATCP 1 ;24 S ettlement.
ATCP 125 Hearing
ATCP 126 Bxiefs .

Subchapter VI- Decisi ons and Judicial Review
ATCP 1 .30 Proposed decision.
ATCP 1 31 Final decision.
ATCP 132 Award of costs and attorneys fees
ATCP 1 33 Judicial review; certifying record to court ,

(b) The final decisionmaker, if the filing pertains to a matter
which is pending before the final decisionmaker..

(c) The administrative law judge, if the filing pertains to a mat-
ter wh ich is pending before the administiati ve law judge

(d) A recipient designated by the department to receive filed
documents .

Note : Documents intended for fi ling with the secretary's office may be sent to the
following address:

Secretary
Wisconsin Department of Agriculture, Trade and Consumer Protecti on
2811 Agriculture Drive
P.O.. Box 891 1
Madison, WI 53708-891 1
(13) "Final decisionmaker" means the secretary, or a person

whom the secretary appoints, in writing, to issue a final decision
in a contested case . "Final decisionmaker" may include an admin-
istrative law ,judge whom the secretary appoints as final decision-
maker.

(14) "Financial defauit proceeding" means a proceeding initi-
ated by the department under s . 100 .03 (9), 100 .06 (4) or 127 .14,
Stats ., to determine the amount of all owabie producer claims
against a fiuit or vegetable con tr actoi ; a dairy plant operator, or a
grairr warehousekeeper or graindealer :

(15) "Hearing" means a contested case hearingunder ch : 227,
Stats.., except as otherwise provided in this chapter.

(16) "Inteivenor' me ans an interested or affected person who
files a request to be admitted, an d who is admitted as a paztyin a
contested case.."Intexvenor" does not include a complainant,
respondent, petitioner oc claimant .

(17) "License" has the meaning specified under s . 227 . 01 (5),
Stats „

(18) "Ocder, ddetermining claims" means an oidei allowing or
disallowing producer claims in a financial default proceedi ng

(19) "Party" means any of the following persons or entities ,
unlessthat person ox entity is dismissed as a party :

(a) A division which appeazs or is named as a pacty ..
(b) A complainant .
(c) A respondent who has been served with a complaint or

notice from the department identifying him oi her as a respondent
(d) A petitioner.
(e) A claimant .
(f) An inteivenox .
(20) "Peison" includes anatural person, corporation, pacmei-

ship, association, trust, division of' the department, or other gov-
ernment or business entity .
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(21) "Petitioner" means a person who files a request for a
hearing ox declaratory ruling under this chapter .

(22) "Pioceeding" means a contested case proceeding before
the department under ch. 227, Stats ..

(23) "Representative" means an attorney or other person
authorized by a party to represent that pazty in a,contested case .

(24) "Respondent" means eithei• ofthe following :
(a) A person against whom a complaint is f'iled .
(b) A person, other than a complainant, petitioner, claimant or

intervenor, who is named as a party to a pxoceeding .
(25) "Secretary" means the secretary of'the depaztment.."Sec-

retaz,y" includes both of the following :
(a) The deputy secretary of the depaztment.
(b) A department official whom the secretary has specifically

authorized to act on the secretary's behalf.
(26) "Special order" means an 0nforceable or purportedly

enforceable administrative order which the department issues
against a named or identified person under chs 91 to 100 or ch .
127, Stats ., or other laws administered by the depaztment . "Spe-
cial order" includes special orders identified under s .. ATCP 1,03
(1) (a) "Special ordex" does not include any of the actions listed
under s, ATCP 1 .03 (1) (b) .

(27) "Subpoena" means a command to give testimony or pro-
vide evidence .

(28) "Summary special order" means a special order which
the department issues without prior notice to the order recipient,
or without a piior opportunity for the order recipient to appear, or
contest the order ,

(29) "Trade and consumer protection division" means the
trade and consumer protection division of the depaztment .

Histor y : Cr, Register, May, 1992, No 437, eff, 6-1-92 ; renum . ( 1 ) to ( 10 ) to b e
(2 ) to ( 11) and re num. ( 11) to be ( 1) and am ., am,. ( 12) (c) and ( 13), Regi ster, Jun e,
1999 , No. 522, eff. 7- 1 -99.

Subchapter II - Orders

ATCP 1 .03 Special orders . (1) ORDERS INCLUDED. (a)
A"special order," as defined in s.. ATCP 1 .01 (26), includes all of
the following:

1 . An order suspending, revoking or imposing conditions on
a license

2. An administrative injunction, including an y order issued
under s , 88,11 (7); 94 ..645 (4) ; 94 71 (3) (c), 97 : 12 (3) (a), 100 . 03
(18), 100.19 (3 ), 100 . 20 (3), 100 .201, (9) (b), 100 21 (4), 100 . 22
(4) (a), 100, 30 , (5) (a), or 127 17 (1), Stats .

3 . An order banning or restricting the sale of a hazardous con-
sumer product or household substance, including any order issued
under s. 100 .37 (2) (e), 100 .41 (5), 100.42 (3) or 100 .43 (4) (b),
Stats .

4 . An order determining claims in a fin ancial default proceed-
ing :

5. A temporary holding order or stop sale order, including any
order issued under s 94 :10 (2) (b), 94 .46, 94 . 64 (11), 94.65(10),
94 .71 (2), 94 .72 (1 3 ), 9532 (4)(d), 97.12 (2), 97 . 42 (9) (b) 1 . or
100 .37 (5), Stat s

6 . An ordet for the quarantine, control, destruction or disposal
of' plants, pl ant pests or animals, including any order issued under
s . 94 . 01, 94 .02, 94 .10 (2) (b), 94 .76 (1), 95 . 20, 9523 or 95 .31,
Stats

7 . An order condemning unwholesome or adulterated animal
'carcasses, meator food, including any oxdex issued under s . 9532
(4) (d), 97 ..12 (2) or 97 42 (9) (b) 2 . , Stats ..

8.. An oxdex prohibiting the use of specified equipment of
facilities, including any order issued under s : 95 72 (6) (c), 97 .42
(9) or 98.05, Stats .

9. A subpoena or formal investi gative demand, except as pro-
vided under par . (b) 4.. or 5 .

2

10 . A corrective action order under s . 94 .73 (2), Stats .
(b) The term "special ordex," as defined in s .. ATCP 1 .01 (26),

does not include any of the following :

1 . A rule .
2 . A warning notice,.
3 A division's denial of an initial license application .

4.. A division's nonrenewal of a license if the license holder
fails to file a required renewal application or pa,y a required fee .

5 . A subpoena or discovery demand issued in a contested case
proceeding by a pazt ,y or the party's representative ,.

6 . An order issued by an administrative law ,judge or final
decisionmaker in a contested case, other than an order identified
undex par . (a) .

(2) WHO MAY ISSUE A SPECIAL ORDER . (3) Except as provided

under paY. (b) or by department rule, no person other than the sec-
retaz ,y or final decisionmaker may issue a special order on beh al f '
of ' the depastment

(b) Pazagraph (a) does not apply to any of the following :
1 . A special order, issued by a division, which imposes condi-

tions on an initial license when that initial license is first issued..

2 . Special orders identified under sub.. (1) (a) 5 .. to 9 .
Notec Specialordersundersub (1) (a) 5 to8azenozmallyissuedbytheresponsi-

bledivisions Subpoenas andinvesagarivedemandsundersub, (1)(a)9 ,azenormally
issued by department attorn eys or other authorized officials of the depa:tment.

(3) SUMMARY SPECIAL ORDER ; RIGHT TO HEARING . (a) If the
department issues a summary special order against any person,
that person may request a hearing on the summary special order .
The request may be made to the secretary ox, if the summacy " spe-
cial order is issued by a division, the requestma ,y be made to the
division that issued the summary special order„ A request may be
made orally, but the department mayxequixe the requester to con-
firm the request in wc i ting . A written request, if Yequired, shall
comply with s . ATCP 1 . 06 (2) . A request for hearing does not stay
or modify a summary special order .

(b) A person who xequests a hearing on a summary special
ozder under paz ,. (a) is entitled to a class 2 contested case heas ing.
Pending completion of ' the class 2 contested case heacing, the
requester is also entitled to a prompt informal heaY ing.

(c) The infoxrnal hearing under pac . (b) shall be held as soon
as reasonably possible, butnot more than 10 days after the depart-
ment fust receives an oral or written hearing request under par . (a) .
The informal hear i ng may be held in person orby telephone . The
requester may waive the informal heazing, or may agree to an
extension of'time for the inforrnal heaYing .

(d) The inforrnal hearing under pax.. (b) shall be conducted by
a pexson who was not involved in the inves ti gation of the case, or
in the decision to issue the summary special order. The person
conducring, the informal hearing need not be the administrative
law ,judge who presides over the class 2 contested case hearing..
The person conducting the informal hearing may stay ox modify
the summary special order or, if the summary special order was
issued by the secietacy, recommend a stay ot modification to the
secretary or final decisionmaker.

(4) SPECIAL ORDER AGAINSI OU7-OF-SIAIE PERSON Unless
limited by statute, the depaxtment's jur isdiction to issue a special
oxdex again§tan out-of-state person is commensurate with the
juri sdiction of a court under s . 801 .05,Stats

History: Cr. Register, May, 1992, No . 437, e f. 6-1-92; cr (1) (a) 10 . ; Register,
August, 1994, No . 464, eff. 9-1-94; am; (1) (a) 2 ; Register, June 1995, No . 474, eff .
7-1-95 ; am. (1) (b) 6. and (3) (d), Register, June, 1999, No. 522, eff. 7-1-99 .

ATCP 1 .04 Final orders in contested cases . The fi nal
decisionmaker sha11, on behalf ' ofthe depastment,issue every final
decision and final order in a contested case, as provided under s .
ATCP 13 1 .. An order dismissing an y party, proceeding or cause
ofaction is a f inal order under this section .

Histo ry : Cr Register, May, 1992, No 437; eff', 6-1-92.

Register ; June, 1999, No„ 522
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Subchapter III- Initiating a Conte sted Ca se

ATCP 1 .05 Complaint requesting special order.
(1) Divisiorr cozvtrLauNrs . To obtain a special order from the sec-
retaYy or final decisionmaker, other than in a financial default pro-
ceeding, a division shall file a written complaint with the secie-
taty, The complaint shall be signed by the division administrator
and shall comply with sub .: (3) .

(2) OTHER CoMrLurrrs, (a) To obtain a special order under s .
10020 (4) or 100 .201 (9) (b), Stats.., a complainant authorized
under s. 10010 (4) or 100101 (9) (f), Stats.., shall#ile a written
complaint with the secretazy.. The complaintshall be signed by the
complainant -and shall comply with sub. (3) .

Note: A complaint may be filed with the secretary at the following address :

Secretary
Wisconsin Department of Agriculture, Trade and Consumer Protection
2811. Agriculture Drive
P.O . Box 891 1
Madison, WI 53708-891 1

(b) Before filing a complaint with the secretary under s„ 100.20
(4), Stats ., the department of',justice shall provide a copy ofthe
complaint to the trade and consumer protection division .

(3) COMPLAINT FORM AND CON TEN TS A complaint shall be
captioned as provided under s . ATCP 1 .:13 (2), and shall include
all of the following :

(a) The identity of'the complainant .
(b) The statutory authority under which the complaint is f'iled .
(c) The identity and address of each respondent against whom

the complaint is filed.
{d) An identification of the statutes, rules or ordeis, if any,

which eachrespondent allegedly violated.
(e) A concise statement off'acts constituting the alleged viola-

tions, or forming the basis f'orthe complaint .
(f) A concise statement describingthe order requested of the

secretar.,y or final decisionmaker, and the department's authority
to issue that order..

(g) If'the complainant seeks asummaty special order, the addi-
tional material required under sub, (5) (b) .

Example : If'a division seeks,a special order suspending a retail food establishment
license, the division's complaint may be captioned as follows :

STATE OF WISCONSIN DEPARTMENT OF AGRICULTURE, TRADE
AND CONSUMERPROTECTTO N

In the Matter of the Retail Food Estab li shment
License Appli cation of Acme Foods, Docket No.

Respondent COMPLAINT

(4) PROCEEDIN GS INITIATED IN RESPONSE TO COMPLAINI' In
response to a complaint under sub .. (1) or (2), the secretary shall
initiate a contested case proceeding by issuing a hearing notice
under s . ATCP 1 .20. The department shall mail or deliver a copy
of the notice, together with a copy of the complaint, to the com-
plainant and to each respondent identified in the complaint .

(5) REQUEST FOR SUMMARY SPECIAL ORDER ( 3) In addition to
or in lieu of ' other relief, a complainant may ask the secretary or
iunai decisionmaker to issue a summary special order which is
author ized by law , A complainan t may request a summary special
ordex as part of ' a complaint under sub . (1) or (2), ox may file the
iequest in the form of a motion at any time aftet a complaint is
filed.

(b) A request for a summary special order shall include all of
the following :

1 „ A statement of 'the depaztment's authority to issue the sum-
maxy special o i der,

2 , A statement indicating why the summar y special order is
necessary andjustified .,

3 . An affidavit setting foxth the facts which ,justif'y the sum-
macy special ordex .

4.. A copy of ' the proposed summary special order .

ATCP 1 .07

(6) AMENDING OR WITHDRAWING A coMrLAirrT . A complainant
may, with leave from the examiner, amend or withdraw a com-
plaint at any point in a contested case pr;oceeding.. The examiner
may withhold leave if the amendment or withdYawal would
unduly de l ay or disrupt the proceeding, or would work a signifi-
cant injustice against any puty.

Histoiyp Cr. Register, May, 1992, No, 437, ef6-1-92 ,

ATCP 1:06 Request for hearing on departmen t
action . (1) 'Wxo MAY RsQussr A person :adversely affected by
a department action may request a hearing on that action .. Except
as provided under s . ATCP 1 .03 (3) (a), a request for hearing shall
be filed with the secretary and shall comply with sub, (2). A
request for hearing on a department action does not stay or modify
that action .

N ote: See s, 227 .42, Stau„ and ATCP 1 .03 (4) . A request for hearing may be filed
with the Secretary at the following address :

Secretary
Wisconsin Department of Agriculture, Ixade and Consumer Protection
281 1 Agriculture Drive
P.O.. Box 891 1
Madison, WI 53708-891 1

(2) REQUEST FORM AND corrrErrrs ExcepCfox an oral request

under s ATCP 1 .03 (3) (a), a heazing request under sub, (1) shall
be in writing, but need not be in any paYticulac focrn . The request

shall identify the action on which a hearing is sought, the grounds
for the hearing iequest, and the xelief' sought The secretary may

require the teguester to file additional clarifying information
before deciding whethex to grant or deny the heacing request .

(3) NOTICE GRANTING OR D ENYING REQUES T ( 3) Except as pIO-
vided under s. ATCP 1 .03 (4), the secretary shall grant or deny a

hearing request under sub, (1) within 20 days after a complete
request is filed, unless the requester agrees to an extension of'rim e

(b) If the secretary gtants a hearing request under sub, (1), the
secretary shall initiate a contested case proceeding by issuing a
heazing notice under s. ATCP 1`20

Example: Acme Foods, Inc ., requests a hearing on the denial of a retail food estab-
lishment license for which Acme has applied„ A hearing notice granting the request
may be captioned as follows :

STATE OF WISCONSIN DEPARTMENT OF AGRICULTURE, TRADE
.AND CONSUMER PROTECTION

In the Mattet of the Retail Food Establishment
License Application of Acme Foods, Inc, DocketNo . _

Petitioner HEARING NOTICE

(c) If the secretary denies a hearing request under sub, (1), the
secretary shall issue a written denial notice to the person who
requested the heacing. The denial notice shall comply with the
provisions of s, ATCP 1 ..31 .. The denial is subject to judicial
review, to the extent provided under ss . 227,42 (2) and 227 ..52,
Stats .

Hi s tory : Cr. Register, May,1992, No 437, eff' . 6-1-92; am (1), correction in (2)
madeunder s . 13.93 (2m) (b) 7, Stats . ; Register, February, 1996, No . 482, eff,
3-1-96,

ATCP1 .07 Request for declaratory ruling . (1) FY Lirrc
A PEriiiorr An interested person may petition the secretary fbx a
declaratory ruling undex s . 227 .41, Stats . , to determine the appii-
cability to that person ofany statute or rule enforced by the depact-
ment . The petition shall comply with s,. 227 .41(2), Stats . , and shall
be filed with the secretaYy.

Note : A petition for declaratory ruling may be filed with the Sec retary at the fol-
lowing address :

Secretary
Wisconsin Department of Agriculture, Trade and Consumer Pr otec ti on
28 11 Agriculture Dri ve
P.O.. Box 891 1
Madison, WI 53 708-891 1

(2) RESPONSE TO rartriorr . Within 20 days after a pe ti tion is
filed under sub . (1), the secretary shall issue a written notice gr an t-
ing or denying the perition. If theperition is granted, the secretary
shall initiate a contested case proceeding under s , 227,41 (1),
Stats ,. , by issuing a hearing notice under s . ATCP 1 „20 .. If' the peti-

Register, .June, 1999, No . 522
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tion is denied, the denial notice shall specify the reasons for the
denial.

Example : A notice denying a petition for declazatoiy :uli ng may be capti oned as
follows•

STATE OF WISCONSIN DEPARTMENT OF AGRICULTURE, TRADE
AND CONSUME R PROTECfION

In the Matter of John Doe, Docket No
NOTICE DENYING PETITION

Petitioner FOR DECLARATORY RULING

History: Cr. Register,lVIay, 1992, No; 437, eff 6-1-92 .

ATCP 1 .08 Request for financial default p roceed-
ing . (1) Drvisiorr F cLirrG To initiate a financial default proceed-
ing under s . 100. 03 (9), 100.06 (4) or 127 . 14, Stats , the trade and
consumer protection division shal l file all of the following with
the secretary :

(a) A written request, signed by the division administrator,
asking that a financial default proceeding be initiated .

(b) Copies of one or more producex claims alleging a fi nancial
default, or othei evidence of default under s . 100 .0.3 (9) (a), 100.06
(4) (a) or 127 : 14 ( 1 ) (a), Stats .

(c) A proposed claim filing ordei .

(2) CLAIM FILING ox D Sx . Upon receiving documents from the
trade and consumei protection division under sub (i), the secre-
tary may initi ate a financial default ,proceeding by issuing a claim
filing ordeY If ' the secretary issues a claim filing order, the depaxt-
menf shall publish the claim filing oider as required by s . 100 . 03
(9) (b); 100,06 (4) (a), or 127 . 14 (1)(a) and (b), Stats .

Example: A claim filing order in a dairy plant default proceeding may be captioned
as follows

: STATE OF WISCONSIN DEPARTMENT OF AGRICULTURE, TRADE
AND CONSUMER PROTECTION

In the Mattei; of the Claims of Producers for Docket No .

Milk Sold to Acme Dairy, Inc CLAIM FILING ORDER
Respondent

($)' AUDITING CLAIMS; PROPOSED DECISION The trade and COri-
sumer protection division shall audit claims filed in response to
the claim filing otder.. Based on its audit, the trade and consumer
protectiondivision shailfile with the secretary a proposed deci-
sion determining claims . The proposed decision shall include pxo-
posed findings of fact, proposed conclusions o f law and a pro-
posed order determining claims .

(4) NOTICE AND HEARING (a) After thetrade and consumer
pi otection division files its pYOposed decision with the secretary
under sub„ (3), the departmentshall hold a class 2 contested case
heaxing on the proposed decision .. To initiate the contested case
ptoceeding, the secretary shall issue a hearing notice nnder s .
ATCP 1 .20

(b) The notice under pac .. (a) shall include a copy of the pro-
posed decisionunder sub : (3) . The notice shall invite affected paY-
ties to present their objections, if any, at the contested case hear-
ing : The notice may require affected paxtieS to f ile their objections
in w riting before the heazing, by a specifi ed date .

(c) The notice under par.. (a) shall be issued to all of ' the follow-
ing patties :

1 . The respondent who is alleged to have defaulted on pay-
ment obligations to producers .

2 . Any trustee or s ur ety who may be obligated as a result of
the default.

3 . Each pxoducer claimant who has filed a timely claim with
the department ,

(d) If any party files a timely objection to the division's pro-
posed decision under sub . (3), the examiner shall hear that objec-
tion in the contested case heaxing under paz ., (a) .

(e) If, upon hearing under par.. (a), there is no objection to the
division's proposed decision and order under sub ,. (3), the depart-

may adopt that proposed decision and order as the depart-men t
ment's final decision and order in the proceeding, without further
notice to the par ties .,

Histoxy: ,Cr . Register, May, 1992, No , 43 7, e f „ 6-1-92 .

Subchapter IV- General Provisions

ATCP 1 . 10 Administrative law judge 's authority and
duties . (1) AvlxoiurY. An administrative law,judge may, on
behalf of'the department, presideover a contested case proceeding
and issue oiders regulating the conduct of the pioceeding In a
contested case proceeding, unless otherwise provided by the sec-
xetac,y, the administrative law judge may do all of the following :

(a) Require the parties to submit supplementary pleadings in
order to clarify positions or issues .

(b) Consolidate proceedingsand oidei the,joinder of parties,
as appxopriate .

(c) Admit inteivenor s as paYties to a proceedin g
(d) Make pxoceduYal rulings and issue scheduling otders

(e) Adjourn or postpone proceeding s

(f) Grant continuances or extensions of time,
(g) Administer oaths and affuinations .

(h) Issue subpoenas to compel the attendance of' witnesses and
the production of evidence.:

(i) Make evidentiary rulings and receive relevant evidence
(j) Regulate discovery proceedings, and issue orders to compel

or limit discovery .
(k) Hold preheazing conferences .
(L) Preside over, hhearings and regulate the course of heazings .

(m) Require ox permit the parties to file written bxiefs and argu-
ments ..

(n) Supeivise the creation of the contested case recoid .

(o) If necessary, order that a written transcript of oral proceed-
ings be prepazed, and supervise preparation of the transcrip t

(p) Issue proposed decisions .
(q) Advise the final decisionmaker on final decisions and

orders ..
(r) Impose or recommend sanctions for disobedient parties

under s . ATCP 1 ..11 ,
(s) _ Issue final decisions and orders if' appointed as final deci-

sionmakex by the secretary:

(t) Certify the contested case record to a circuit court, ifneces-
sary for a,judicialreview proceeding„

(2) Limurs orr aurHORIrY The administrative law judge may
not exercise any authority which is reserved to the secretary or
final decisionmaker under this chapter, unless the secretary
appoints the administrative law judge as final decisionmaker or
delegates the secretary's authority to the administrative law judge
in wiifing

(3) ItvtrAxYzaar .irY (a) An administrative law ;judge shall with-
draw from a contested case if'the administrative law judge deter-
mines that there is a conflict of interest or other, ccircumstance
which prevents the administrative law judge fxom acting impar-
tially, or which createsanundue appearance of'bias :

(b) No person who participates in the investigation ox advo-
cacy of a case, or in the decision to initiate an enforcement action
in that case, may act as administrative law judge in the case .

(c) An administra6ve law judge is not disqualified solely
because ofthe administrative law,judge's employment with the
department, or solelybecause the administrative law judge has
presided over cases involving the same parties, facts or issues in
the past .

Register, June, 1999, No „ 522
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(4) Ex PARTE COMMUNICATIONS Ifanadministrative law judge
receives an ex parte communication which violates s, . 227,.50 (1),
Stats .,, the administrative law ,judge shall deal with the ex parte
communication as provided under s .. 227,50 (2), Stats

History : Cr, Register, May, 1992, No. 437, eff. 6-1-92; am. (1) (intro.) and (2 )
to (4), Register, June, 1999, No. 522 , eff. 7-1-99 .

ATCP 1 .11 Failure to appear , answer or comply with
examiner's order. (1) S ANC'IIONS AGAINST DISOBEDIENT PARTY
If' a party, without reasonable excuse, fails to file an answer or
pleading as required by s . ATCP 1 .21, fails to make a required
appearance in a proceeding, fails to disclose witnesses or evidence
under s . ATCP 1,23 (3), fails to comply with a subpoena or order
issued by the administrative law judge, or f'ails to comply with the
provisions of this ohapter, the administrative law judge may take
any ofthe following actions which the administrative law,judge
considexs ,just in relation to the disobedient patty's failure:

(a) Accept an opposing party's allegations as true, and issue a
decision and order in the case based on those allegations „

(b) By ordet, disqualify the disobedient party fiom fiutheY paz-
ticipation in the proceeding s

(c) By ordec, stay fuxther proceedings until the disobedient
pazty cures the failure ,

(d) By order,.prohibitxhe disobedient party from arguing des-
ignated issues or introducing designated matters in evidence .

(e) By ordei, dismiss the proceeding, or any part ofthe pro-
ceeding, if the proceeding was initiated at the request of'the dis-
obedient pazty.

Note : A person who, in wilful violation of a depaiunent subpoena or order, fails
to appeaz as a wimess or fails to pinduce evidence in a contested case proceeding, may
be coerced as provided in ss, 93 .14 (3) and 885 .12, Stats„ or may be subject to crimi-
nal penalties as provid ed u nder s . 9 3,2 1 ( 4 ), Stats,

(2) N O'1TCE; OPPORT iJNII Y TO CONTEST (2) Before issuing an
order under sub . (1), the administrative law judge shall mail a copy
of'the proposed order to the disobedientparty; and shall give the
disobedient party not less than 10 days to show cause why the pro-
posed order should not be issued .. This paragraph does not apply
to proposed orders issued under paz . (b) .

(b) If the administrative law,judge is not the final decision-
maker, and if'an order under sub : (1) would constitute a final order
in the contested case, the administrative law,judge shall issue the
oider as a proposed orderunder s .. ATCP 1 .30 : The final decision-
makeishall issue any final order under s .. ATCP 1,31 after the final
decisionmaker considers objections to the proposed order under
s : ATCF 1 .:30 (2) .. An order dismissing any party, proceeding or
cause ofaction is a final order undei`this paxagYaph

History : Cr . Register, May, 1992, No. 437, eff: 6-1-92 ; am. (1 ) (intro .) and ( 2)
(a) and (b), Register, June, 1999, No. 522 , eff. 7-1-99 .

ATCP 1 .12 Party may appear by rep resentative.
(1) GsrrExnL . In any contested case„a party may be represented
by an attorney or other authorized xepresentative . Ifa party's rep-
resentative is not an attorney, the represented party shall file a
written authorization fbr the record stating that the representative
has zuii auinotity to act on the pazty's oenaii in the contested case .

(2) :,ACriorrs sirrnirrG Actions and omissions by an authorized
representative are binding on the authorizing patty, as if'the autho-
Yizing party had taken or omitted those actions dixecdy .

(3) SERVICE OF DocuNtsrrrs . If' a pacty appears by a iepresenta-
tive ;a document is deemed to be served on that party if it is served
ontheparty's zepresentative ..

History : Cr.. Register, May, 1992, No. 437, eff. 6-1-92 .

ATCP 1 .13 Documen#s ; filing, identification and
service . (1) DocKEr Frr.E, The department shall create a docket
file for every contested case . The docket file shall be captioned
with the docket number and title of the case, "In the matter o f

. .. , . . . " The docket file shall include the record of the case and
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any othex material filed in connection with the case, subject to the
direction of the administrative law,judge or final decisionmaker.

(2) DOCUMENTS carizorrsD. Pleadings, notices, motions,
briefs, stipulations, decisions, orders and other documents filed in
a contested case shall, to the extent practicable, be captioned with
all ofthe following:

(a) The name of'the department .
(b) The title of' the contested case .
(c) The docket file number assigned to the contested case .
(d) The name of the document .
(3) FYLIN G DH,aDLtrtES If a party is required to file a document

on or before a specif 'ied date, the party complies with the filing
deadline if' the paxty mails the document on or before the deadline
date..

(4) DOCUMENI'S FILED BY PARTIES ; SERV ICE ON OTHER PARTIES
( a) Except as provided under par . (d), whenever a party files a doc-
ument in a contested case, that party shall mail or deliver a copy
of' the document to evei.y other party in the case .

(b) By filing a document in a contested case, the filing party
certifies that he or she has mailed or delivered a copy of the filed
document to every other party as required by par (a) . No other
affidavit of mailing or service is required .

(c) If any partyclaims not to have received a copy ofany docu-
ment filed under pai , (a), an affidavit of mailing cons ti tutes pre-
sumptive proof of §ervice .

(d) Paz. (a) to (c) do not apply to a complaint, request fot heai-
ing, or other document filed under subch . III to initiate a contested
case:

Note : When the department initi ates a contested case in response to a complaint,
requestforheazing,orotherdocumentfiledundersubch III,thcdepattmentprovides
notice to the other parties in conjunction with the department's hearing notice under
s „ ATCP 120 „ Accordingly, the party fi ling the complaint or request for hearing need
not serve a copy on the otherpazti es at the timebf filing

(5) DOCUMENTS ISSUED BY SECRETARY, FINAL DECISIONMAKER
OR ADMINISTRATIVE LAW JUDGE Whenever the secretary, final
decisionmaker or administrative law judge issues a hearing
notice, ordex, subpoena or other process in a contested case, a copy
o f that document shall be mailed or delivered to each party in the
case .: Se rvice by mail may be proved by a signed return receipt.
Pioof' of mailing does not constitute presump tive pxoof' of 'seivice .

History : Cr , Register,May, 1992, No ,437,eff '. 6-1-92 ;am.(l) and(5);Register,
June, 1999, No. 522, eff.9-1-99.

ATCP 1 .14 MOt10r1S . (1) GENERAL Except as provided
under subch . III , a pec •son requesting anorder from the adminisua-
tive law judge or final decisionmaker shall make that request in the
form ofa motion . A motion shall clearly describe the order sought,
and the grounds fox granting that ordex.. A person may move the
administrative law judge or final decisionmakerf'oi any substan-
ti ve orpiocedural order , aauthorized by law, including either of ' the
following ;

(a) An order dismissing a party or case for lack of ' personal or
subject matterjuri sdicrion. A motion to dismiss for lackof ' jutis-
diction ma,y be made at any point in the proceeding, but should be
iuaui, as S3vTi8S i2 1JaSiS for ui2 iiiOiiOTi'i92C0321ES SppSTe i]i i0 the
moving pazt,y.

(b) An oxder dismissing a case, prior to heazing, for failure to
statea claim on which relief can be granted

(2) FORM OF M o'rtort Every motion, except the following,
shall be submitted in writing :

(a) A motion made orally at a preheaYYng conference or heaY-
ing, unless the administrative law judge requires that the motion
be submitted in wi i ting.

(b) An orabmotion f 'ox an extension of' time, if' the administra-
tive law ,judge agrees to heaz that oral motion .

(3) WxtrrErr MOTIONS A pexson filing a written motion shall
comply with s . ATCP 1 . 13 (2) and (4) . If' the moving person offers
any affidavit, briefor other document in support of a motion, the
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moving person shall include a copy of that document with the
motion .

(4) Monorr HEARING ; xoz'tcE, (a) Except as provided under
par, : (b) or (c), the administrative law,judge or final decisionmaker
shall give allpaYties an opportunity to argue a motion before the
administrative law judge or, final decisionmaker rules on the
motion . The administrative lawjudge shall notify every party of
any scheduled motion heacing .

(b) Paragraph (a) does not prohibit a final decisionmaker f'rom
issuing a summary special order which is authorized by law .

(c) An administrative law,judge or final decisionmaker may,

on an ex parte basis, rule on a motion for extension of time
History : Cr. Register, May, 1992, No . 437, eff '. 6-1-92 ; am . ( 1 ) (intro .), (2) (a ),

( b), (4) (a) and ( c), Reg i stei; June,1999, No. 522, eff. 7- 1-9 9

ATCP 1 . 15 Subpoenas. (1) G EN E RAL„ The final deci-

sionmaker, administrative law judge, or a party's attorney of
record may issue a subpoena in a contested case to compel the
attendance of any witness or the production of relevant evidence

(2) REQUEST FOR suaroErrw . A party may request the adminis-
trative law judge or final decisionmaker to issue a subpoena on
behalf of that party:. The requesting party shall submit the pxo-
posed subpoena fox signature by the administrative law judge or
final decisionmakei, . The administrative law judge or final deci-
sionmaker shall not sign a subpoena in blank . The requesting
party is responsible fbr serving the subpoena, and for paying any
service, witness or travel f'ees .

Note : A person may request form subpoenas from the admini sVative law,judge
which maybe used in preparing subpoenas under this section. If a person fails to com-
ply with a department subpoena, that person may be compelled as provided under s
885 .12, Stats ., or may be subject to penalties under s, 93 21 (4), Stats .

History: Cr Register, May,1992, No 437, eff 6-1-92 ; am . Regictei ; June, 1999 ,
No., 522 ; eff. 7= 1 -99 .

ATCP 1 . 16 Record of oral proceedings ; transcripts .
(1 ) RECORD OF ORAL PROCEEDINGS The department shall m ake

a stenographic or electronically recorded record oforal proceed-
ingsin a contested case . Proceedings shall be electronically

recorded unless the administrative law ;judge determines that a
stenographic record is necessary.

(2) ELECTRONIC RECORDING; COPIES I f the department makes

an electronicxecordina of oral proceedings in a contested case, the
department shall fiunish a copy of the recording, at cost, to any

person who requests a copy.. The fee for an audio cassette record-

ing is $5 .00 per cassette or any part of a cassette ..

(3) WRITTEN 2RnrrsCxcr'r: Upon request by any person, the
department shall provide the requester with a written transcript of
oral proceedings in a contested case .. The written transcript may
be made from an electronic recording of'the oral proceedings .. The
department shall charge a fee foithe wxittemtranscxipt as provided
under sub (4)' If the departmenf provides awYitten transcript of'
a contested case proceeding to any requester, the department shall
inform everypazty to that case that the written transcript is avail-
able.

(4) TRANSCRIPT FsES If the department provides a written
transcript to a xequesteY under sub . (3), the department shall
charge a fee as foliows :

(a) Except as provided under pai . (b) or (c), the department
shall charge the xequestex a transcription fee of'$1 .75 peipage and
a copying fee of' $, .25 pei page. If' 2 orinore persons request a wxit-
ten transcript; the depattmenf shall charge each iequester a copy-
ing fee of$ .25 per page, but may divide the transcription fee equi-
tably among the xequesteY s

(b) If'the department prepares a written transcript for its own
puiposes, or at the request of any party for purposes ofa judicial
review proceeding under s.: 227 .53, Stats :, the department shall
assume the costs of'transcription„ Any person may obtain a copy
of the transcript f'or a copying fee of $25 per page .

(c) The department may provide a written transcript free of

charge to a requesting party if the requesting party demonsuates,

to the department's satisfaction, that the requesting party is impe-
cunious an d has a legal need f'ot the tran sciipt.

(5) INFORMATION PROTECTED FROM DISCLOSURE This section
does not require the department to disclose inforrnation in viola-
tion ofan order under s ., ATCP 1 .25 (2) (b)..

History : Cr',, Register, May, 1992, No 437, eff. 6-1-92 ; am. (1), Register; June,
1999, No. 522, eff. 7-1-99.

'Subchapter V - Contested Case Proceedings

ATCP 1 .20 Hearing notice . To initiate a contested case
proceeding, the secretary shall issue a heacing notice to each of 'the
paYties The hearing no tice shall be signed and dated by the secre-
tacy, and shall be captioned as provided in s ATCP 1 .13 (2) .. The
heazing notice shall include all of th e following :

(1) NATURE OF THE PROCEEDING A statement OP tYlE general
nature of the proceeding, including whether the proceeding is a
class 1, class 2, or class 3 proceeding under s . 227 . 01 (3), Stats .

(2) LEGAL AUTHORITY A statement of the depaztment's legal
authority to conduct the contested case proceedin g

(3) ADMirrisrxnTivE LAW tunc E. The name ofthe administra-
tive law ,judge who is appointed to preside over the contested case,
unless the secretary intends to preside in person .

(4) FINAL DECtstoNMatcax . The name and posi ti on of the final
decisionmaker who is appointed to issue a final decision in the
case, unless the secretary intends to issue the final decision :

(5) HEARING Except as provided under sub . (6), the date, time
and location at which a hearing will be held in the proceeding ,
Except in emergency, or by agreement of all parties, the hearing
date shall be notiess than 10 days after the hearing notice is issued .
I f any party is required to file an answer or oCher pleading under
s . ATCP 1 .. 21, the hearing date shall not precede the last date for
filing the an swer or other pleading .

(6) PREHEARING CONFERENCE . Instead of scheduling a heaz-
ing, the hearing noti ce may schedule a prehearing conference
under . s ATCP 1 . 14 . The heazing notice may specify that the pre-
heaxing conference is to be conducted by telephone, or it may
authorize the paYties to request a telephone pceheaz ing confer-
ence.

Note : If the hearing notice schedules a preheazing conference, rather th an a heaz-
ing, the adminisuative law judge will schedule the heazing after consulting the paz-
ti es

(7) MATTERS nssE xrED ` A short and plain statement of the
matters asserted . This statement may incorporate, by reference,
the complaint or pleading filed by the initiating past,y under sub-
chapter III.. If' the contested case is ini ti ated in response to a com-
plaint under s:, ATCP 1 .05, a copy of the compiaint shall be
included with the heaxing notice.

(8) REQUIRED ANSWER OR PLEADIN G . A notice to affected P3T'-
6es that they are required to file an an swer or responsive pleading,
if such is the case If a proceeding is initiated in response to a com-
plaintunder s . ATCP T :OS, the notice shall inform each xespondent
named in the complaint that he orshe must file an answer to the
complaint undex s . ATCP 1 . 21 (1) ,

(9) CONSEQUENCES OF FAILING TO APPEAR OR FILE ANSWER A
statement that, if a paYty fails to appeaz or file an answer o rplead-
ing as required, the department may issue a decision and order
against that paxty without fuxthernotice or hear i ng ,

History : Cr Register, May, 1992, No . 437, e f. 6-1-92 ; am,: (3), Registet, June,
1999, No. 522, eff. 7-1-99

ATCP 1 :2 1 Answers; required pleadings.
(1) Arrsw ER . (a) If' a respondent is named in a complaint under
s,. ATCP 1 . 05, and is served with a copy of' the complaint and the
hearing notice issued under s . ATCP 120, the respondent shall file
a written answer to the complaint . The respondent shall file the
answer within 20 days after the complaint and hearing notice are
served on th e respondent . Upon request by a respondent, the
administrative law judge may grant the xespondent an extension
of' time to file an answer.
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(b) An an swer under par.. (a) shall be in writing, an d shall be
captioned as provided in s ,. ATCP 113 (2). The an swer shall be
signed by the respondent or the respondent's representative, and
shall briefly state the respondent's position with respect to each
allegation in the complaint.

(2) OTHER PLEADIN GS. In S$C1Tlrig notice under S . ATCP 1 .20 ,
the secretary may require the parties to file Written pleadings in
order, to identify the positions of' the pacties and the matters at issue
in the proceeding . The administrative law judge may require the
parties : to file any supplementary pleadings which the administra-
tive law ,judge considers necessary .

(3) AMENDMENTS A party may, with leave from the adminis-
trative law judge, amend an answer or pleading at any point in a
contested case proceeding . The adminis tr ative law ,judge may
withhold leave if the amendment would unduly delay or disrupt
the proceeding, or would work a signif i cant injustice against any
Paz tY.

History : Cr Register, May, 1992, No. 437, eff 6r 1 -92 ; am. (1) (a), (2) and (3),
Register, June, 1999, No . 522, efE , 7= 1-99 .

ATCP 1 .22 Prehearing conference . (1) GENERAL The
hearing notice under s . ATCP 1 .20 may require the parties to
appear at a pxeheazing confeience . The adminis trative law judge
may also require the parties to attend one or more preheaazing con-
ferences : `

Note: A preheuing conference is normally held in every contested case proceed-
ing unless the adminis tr arive law judge determines that a preheazing conference is
unnece ssary : Preheazing conferen ce s are electronically recorded ,.

(2) PURPOSES A preheaz i ng conference may be held to con-
sider any of the following:

(a) Possibilities for settling the case .
(b) The clarification of issues .
(c) The nece ssity or desirability of amending the pleadings .
(d) The possibility of obtaining stipulations of f 'acts, law or evi-

den ce that will avoid unnecessary arguments or o ffers of' pxoof .
(e) The identification of witnesses and evidence for hearing

(f) Pieheazing motions and discovery requests .

(g) The scheduling of ' pxoceedings in the contested case,
including the date, time and location of heacing

(h) Other matters which may aid the orderly consideration and
disposition of the contested case .

(3) MEn-toxarmumt. At the conclusion of a preheating confer-
ence, the administr ati ve lawjudge shall prepare a memorandum
for the record under s .: 227 .44 (4) (b), Stats, which summarizes the
action taken and the agreements reached atthe conf'eience : The
administrative lawjudge may, in conjunction with the memoran-
dum, issue any procedural orders which may be necessary to
implement the actions taken at the preheazing conference,, Copies
of' the memorandum shall be mailed or delivered to all parties .

History: Cr, Register, May, 1992, No . 43 7, eff 6-1 -92; am. (1) and (3), Registei ;
June, 1999, No . 522, eff: 7-1-99

ATCP 1 .23 Discovery. (1) Cr.ASS 2 corrr ES r En cASES, In
a class 2 contested case, every party is entitled to discovery as pro-
vided in: s . 227 „ 45 (7) and ch . 804, Stats.

(2) OTHER CONTESTED cASES In a classl or class 3 contested
case, the administrative law judge may by order autho rize discov-
e; y by any party under s . 227 . 45 (7) and ch 804, Stats . Except as
provided in s ... 227 „ 45 (7) (a) to (d), Stats ., the decision to giant or
deny a discovery request in a class lor class 3 contested case is
subject to the administra tive law ,judge's discretion . The adminis-
trative law judge may issue a discovery order in response to a
motion by any party, and may impose such limits on discovery as
the administrative law judge considers appropxiate .

(3) EXCHANGE OF EVIDENCE AND WITNESS LISTS (2) Except as
provided under pat.. (b), and unless the administr ative 1aw ,judge
directs otherwise, every party in a contested case shall provide
every other party with all of the following at least '7 days prior to
hearing:

ATCP 1.25

1 .. The name and address of every person whom the party
intends to callas a witness in the pxoceeding .. Proposed expert wit-
nesses shall be identified as such .,

2 . Acopy ofever ,y document which the party intends to offer
as evidence in the proceeding .

3 . A description of every item of physical evidence which the
party intends to offer as evidence in the proceeding . Upon request
by any other par ty, the party offering the physical evidence shall
permit the requesting party to make reasonable inspection of ' the
physical evidence pi i or to heaY ing .

(b) Paragraph (a) does not apply to witnesses or evidence used
solely to impeach witness tes timony.

(4) PtiorECnvE oxDE xs . Upon motion by any party, and for
good cause shown, the administrative law judge may issue a pro-
tec ti ve order under s . 804 ..01 (3), Stats. , limiting discovery . The
administrative law j udge may issue a protecti ve order in any con-
tested case, including a class 2 contested case .

(5) ORDER COMPELLING DISCOVERY , IP a person fails to respond
to a discoveryrequest under this section, the party seeking discov-
er,y may move the administrative law ,judge for an order compel-
ling discovery . Upon motion by any party, the administrative law
judge may issue an order compelling discovery under s . 804 . 12,
Stats .

Note : If 'a party f'ails#o comply with sub , (3), or with an administrative law ,judge's
oider under sub , (2), (4) or (5), the party is subject to possible sanctions under s ATCP
1 . 11 . If an y person wilfully fails to testify or provide evidence in compliance with an
administr ative law ,judge's order nnder sub (5), that person may be coerced under ss .
93 .14 (3) and 885 . 12, Stats ., or may be subject to criminal penalties as provided under
s . 93,21 (3) or (4), Stats .

History : Cr Register, May, 1992, No. 437, eff . 6-1-92; am,. (2), (3) (a), (4) and
(5), Registec; June, 1999, No. 522, eff. 7-1-99

ATCP 1 .24 Settlement. (1) GENERAL At any point in a
contested case proceeding, the paYties may agree to settle the case
Parties wishing to settle a case shall file both of the following :

(a) A written stipulation, signed by the parties or their repre-
sentatives, setting forth the agreed terms of settlement.

(b) A proposed order disposing of the case, for signature by the
f inal decisionmaker ..

(2) APPROVAL . A proposed se ttlement under sub .. (1) is subject
to approval by the final decisionmaker . The final decisionmaker
signifi es approval by signing the proposed order submitted by the
pas tie5:

(3) SEI'ILEMENI PRIOR TO COMPLAINT FILING . (8) A respon-
dent, as part of a stipulation under sub . (1), may waive the filing
o f a complaint under s .. ATCP 1 . 05, and may consent to the entry
of' a proposed special order without further notice or heazing„

(b) The secretary may sign a proposed special order, without
the filing of a complaint under s . ATCP 1 .05, if each respondent
named in the orderagrees to waive the filing o f a complaint . The
waiver shall be included as part of the stipulation accompanying
the proposed order under sub (1) ,,

(c) Before filing a stipulation and proposed special order under
s , 100,20, Stats ., the department of',justice shall provide a copy of
the stipulation and proposed order to the trade and consumer
protection division .

History: Cr, Register, May, 1992; No , 437, eff 6-1-92

ATCP 1 .25 Hearing. (1) H EARING TIME AND LOCATION
(a) A contested case hearing shallbe held at a time and location
specified in the hearing notice under s . ATCP 1 .20, or at a time and
location specifiedby the administrative law judge ,. In detexrnining
the hearing time and location, the administrative law ,judge shall
consider all of the following :

1 . The location and convenience of the pazties .
2 The location and convenience of ' depaztment personnel

involved in the proceeding ..

3 The location and convenience of ' witnesses involved in the
proceeding .
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4 . Public interest and convenience in attending the proceed-
ing. _

(b) A heating, or any portion ofa heax ing, may be held by tele-
phone if the administrative lawjudge determines that the tele-
phone heating is ,justified for the convenience ofany party or wit-
ness, and that no party is unfairly prejudiced by the telephone
heatin g

(c) The administrative law ,judge may adjoutn, recess or post-
pone a hearing as the administrati ve law ,judge deems appropriate .

(2) HEARINGS OPEN TO PUBLIC (a) Except as ordered by th e
adminis tr ative law ,judge, every contested case heaxing is open to
attend ance by the publi

a (b) Upon motion by anypazty, th e administrative law judge
may do either of the following :

1 : By ordei; prohibit the disclosure of infoxrnati on or restrict
attendance at any poxtionaf a proceeding if' the adminis tr ative law
judge determines that the order is necessacyto prevent disclosure
of a trade secx'etbr other information which isprotected by law
from public disclosure.

2 : By ordei, exclude prospective witnesses from attending
portions of a proceeding if the administradve law j udge deter-
mines that the order will promote the interests of ',justice . Exclu-
sionai ,y orders shall conforrnto s . 906 : 15, Stats :.

(c) The adminis tr ative lawjudge may, by order, prohibit any
person from further attendance at a proceeding if that person
engages in disruptive behavior which inhibits the oxderly conduct
of the pxoceeding ..

(3) OPENING STATEMENTS AND CLOSING ARGUMENI 'S . Opening
statements and closing arguments are opti onal, and do not consti -
tute evidence . The administrative law judge may limit opening
and closing arguments as the administ r ative lawjudge deems nec-
essaiy :

(4) OxDEx or xsA turrG (a) Except as provided under paz. (b)
or (c) orother applicable law, the party reques ting a contested case
heazing has the ini ti al burden of going forward with proof at the
hearing.

(b) If the propriety of a division's order is at issue in a contested
case, the administrative law ,judge may require the division to go
foiwaz'd with proofIhat the order was proper.

(c) The administrative law judge may determine the order of'
proof in a contested case, in oidei' topromote an ordeily consider-
ation of' the case ,

(5) EVIDENCE The receipt of' testimon,y and other evidence in
contested cases is subject to s . 227 ,45, Stats . The administrative
law judge shall admit evidence which has reasonable probative
value, but shall exclude evidence which is immaterial, icrelev ant,
or unduly repeti6ous, or which lacks reasonable probative value .

(6) WrtNESSE S (a) All witness testimony shall be given under
oath or affumation The administrative law ,judge shall administer
the oath or affirmation to each witness ..

(b) At the discretion of 'the administrative law ,judge undex sub .
(1) (b), a witness may testify by telephone rather than in person .

(c) Cross-examination is not limited to matters covered o n
direct examination : The administrative law judge may limit
cioss -examination, as necessary, to avoid needless waste of time
or undue haYrassment of witnesses .

(d) Leading questions may not ordinarily be used in the direct
examination of witnesses, but may be used in the cross-
examinati on of' witnesses . A pacty may use leading questions in
the direct examination of either of the following :

i .: An opposing party, or anemploye or agent o fan opposing

Pazty.

8

2., A witness who is hostile, unwilling, adverse ox evasive, if
the administrative law judge permits the examining party to use
leading questions in the examination of that wimess .,

History : Cr. Register, May, 1992, No. 437, eff, 6-1-92 ; am . (1) (a) (intro.), (b)
and (c), (2), (3), ( 4) (b) and (c), (5) , (6) (a) to (c) and (d) 2., Registex; June; 1999,
No. 522 , eff. 7-1-99.

ATCP 1 .26 Briefs. The administrative law judge may
xequire or permit the parties to file arguments in the form of' writ-
ten briefs, or in the form ofa proposed decision .. The administra-
rive law judge may establish deadlines for the filing of briefs, and
may refuse to consider any brief which is not filed on a timely
basis..

History: Cr Register May,1992, No 437, eff' 6-1-92; am. Regi s ter ; June, 1999,
No,. 522 , eff: 7-1-99.

Subchapter VI - Decisions and Judicial Revie w

ATCP 1 .30 P roposed decision . (1) ISSUED BY ADMINIS-
TRAicvE r.Aw TUDGE. If the administrative law judge is notxhe final
decisionmaker in a contested oase, the administrative law ,judge
shall prepare a proposed decision for consideration by the fi nal
decisionmaker . The proposed decision shall include proposed
findings of fact, proposed conclusions of law, a proposed final
order, and the administrative law j udge's signed opi nion explain-
ing the proposed decision . A copy of the proposed decision shall
be mailed or delivered to every pazty to the contested cas e

(2) OBJECTIONS BY PARTIES (a) Any party may file wri tten
objections to the administrative law judge's proposed decision
under sub . (1) . Unless the f'inaldecisionmaker specifies a different
time period, an objecting party shall file objections within a time
period specified by the adminis tr ative law ,judge . The objecting
pastyshall identify the legal or factual grounds for each objection,
and may file a written brief or argument in support of the objec-
tions

(b) A final decisionmaker may do either of the following :

1 :. Extend or limit the time for filing objections ..

2. Permit the parties to make fuYther oial or wr itten arguments
to the final decisionmakex :

History : Cr. Register, May, 1992, No„ 437, eff „ 6-1-92; am (1) and (2) (a), Reg-
istei; June, 1999, No . 522, eff. 7-1-99 .

ATCP 1 .31 Final decision. (1) GENERAL The final deci-
sionmaker, af 'ter considering any proposed decision and objec-
tions under s ;: ATCP 1 .30, shall issue the final decision in a con-
tested ease , The final decision shall include findings of fact,
eonclus ionso f law and an order.

(2) ADMINISTRATIVE LAW .JUDGE AS FINALDEGISIONMAKER „ IP
the adminis trative law ,judge is also the final decisionmaker, the
administrative law ,judge may issue a fi nal decision under sub .. (1)
without first issuing a proposed decision under s . ATCP 1 30 .

(3) IDENTIFICATION OF PAR2IES; SERVICE ON PARTIES. The

denattment shall mail or deliver a copy of the final decision to
eveYy party in a contested,case , The name and address o f eyeiy
party shall be included with the final decision ..

(4) VARIANCE FROM PROPOSED DECISION I f xI10 final decision

varies fiomthe adminis trative law judge's proposed decision, the
final decision shall explain the reasons for the variation

(5) PETITION FOR REHEARING OR JUDICIAL REVIEW; NOTICE OF

RIGHTS The following statement, or its equivalent, sha ll be
included with the final decision pursuant to s . 227 .48, Stats . :

"A party adversely affected by this fi nal decision may file a written petition for
reheazing under s. 227 .49, Stats:, within 20 days after he or she is served with the deci-
sion under s, 22748. A petition forseheazing, if any, shall specify in detail the
grounds for reheazing .

A party adversely affected by this final decision may also seek judicial review
under ss, 227. 52 and 227, 53, Stau, by fili ng a peti tion for judicial review within 30
days after he or she is served with the decision under s , 227 48 In any petiti on for
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judicial review, the Wisconsin Department of Agciculnue, Trade and Consumer
Protection sha ll be named as the respondent "

(6) MOTION FOR COSTS AND AT1'ORNEYS FEES ; NOTICE OF
iuGx'rs . If' a prevailing paity in a contested case may be entitled
to costs and attorneys fees under s . 227 485, Stats ., the f"mal deci-
sion shall include notice of ' the procedure for requesting an award
o f costs and attorneys fees under s . ATCP 1 ,32

Histoiy: Cr Register, May,1992, No . 437, eff'. 6-1-92; am. (2) and (4), Registec;
June, 1999, No. 522, eff. 7-1-99.

ATCP 1 .32 Award of costs and attorneys fees .
(1) MortoN; ITEMIZED srarsMErrr If an individual, small non-
profit corporation or small business is a prevailing party in a con-
tested case, that prevailing party may submit a motion for costs
and attorneys fees under s . 227 ..485, Stats . A prevailing party shall
submit the motion, ifan,y, within 30 days after the final decision-
maker issues the final decision and order under sub. (1) The
motion shall specify the grounds for awarding costs and attorneys
fees, and shall include an itemized statement ofcosts and attor-
neys fees under s . 227 .485 (5), Stats .

(2) REPLY A division or state agency which is a party to the
contested case, and whose action gave rise to the motion for costs

and attorneys fees under sub. (1), may file a written response to
that motion . The response shall be filed within 15 days after the

prevailing party's motion is filed under sub (1) .

(3) DECistotv (a) The administrative law judge shall issue a
decision granting or denying a motion for costs and attorneys fees
under sub . (i) The administrative law,judge may make a partial
award of costs and attorneys fees, as provided under s . 227 .485
(4), Stats . The administrative law judge's decision shall include

ATCP 1 .33

findings of'fact, conclusions of'law, and an order granting or deny-
ing an award. Except as provided under paz, (b), the administrative
law judge's decision is final and shall comply with s . ATCP 131
(1) to (5) ..

(b) Ifthe administrative law judge is not the final decision-
maker in a contested case, the administrative law judge's decision
under par . (a) shall be issued as a proposed decision . Within 15
days after the administrative law,judge issues a proposed decision
under this paragraph, the parties may file written objections to the
proposed decision . After considering the written objections, the
final decisionmaker shall issue a final decision granting or deny-
ing an award of costs and attorneys fees . The final decision shall
comply with s ATCP 1,31 (1) to (5) .

(c) A final decision under this subsection is subject to judicial
review under s . 227 .52, Stats . A party may seek judicial review of
a final decision granting or denying an award of costs and attor-
neys fees, regardless of whether the party petitions for judicial
review ofthe department's final decision on the merits of the con-
tested case.

History : Cr. Register, May, 1992, No 437, eff . 6-1-92; am . (3) (a) and ( b ), Reg-
is tec; June, 1999, No,, 522, eff'„ 7-1-94.

ATCP 1 .33 Judi c i al rev iew ; certify ing record to
cou rt. Ifa party seeks,judicial review of' a contested case decision
under s .. 227 .52, Stats, the department shall certify the record of
the contested case proceeding to the reviewing court as provided
in s . 227 .55, Stats The administrative law,judge shall, on behalf'
of the department, certify the contested case record to the court .

Histor y: Cr. Register, May, 1992, No 437, eff' .6-1-92 ; am„ Register ; June, 1999,
No . 522, efE, 7-1-99.
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