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25 DEPARTMENT OF NATURAL RESOURCES NR 2.05
Chapter NR 2
PROCEDURE AND PRACTICE
NR 2.01 Application of rules. NR 2.12 Informal conferences.
NR 2.02 Definitions. NR 2.13 Conduct of contested case hearings.
NR 2.03 Service on the department. NR 2.135  Conduct of noncontested case hearings.
HS 28‘51 Eerlce (f)f P'ﬁ?dlngs- NR 2.14 Rules of evidence in contested cases.
. orms of petitions. NR 2.15 Close of hearing.
NR 2.06 Notice of hearing. NR2.155  Decisions in contested cases.

NR 2.065 Contested case designation.

NR 2.07 Place of hearings. NR 2.157 Decisions in noncontested cases.

NR 2.16 Reopening hearings.

NR 2.08 Persons entitled to participate in contested case hearings. L9

NR 2.085  Environmental impact statements. NR2.17 Transcripts in contested cases.

NR 2.09 Changesn time or place of hearing; adjournments; failures to appeaNR 2.18 Briefs.

NR 2.10 Witnesses and subpoenas in contested cases. NR 2.19 Confidential status.

NR 2.105 Witnesses in noncontested cases. NR 2.195 Public records and information.

NR 2.11 Preservation of testimony and discovery of evidence. NR 2.20 Review of contested case decision.

Note: Chapter WCD 2 ai existed on March 31, 1973 was repealed, and a nepequiredor requested unddéhis section is not provided. Forms of
chapter NR 2 was created, Registéarch, 1973, No. 207, fetive April 1, 1973.  etitionsin various proceedings shall follow the formats below:

(1) Review oF orDERS. The following form shall be used in

e;kingreview of orders issugalirsuant to ss. 281.19 (2) (a), (4),

, 285.83 (1), 289.97 (1), 291.95 (1), 292 ) and (7) (c),
293.15(3) and 293.83 (1), Stats.

o To the Department of Natural Resources:

NR 2.02 Definitions. (1) DepaRTMENT. Department  The undersigned hereby petitions for a review of depart
meanghe department of natural resources. mentorder dated___, 20 , whereby it was ordered

(2) SEcreTARY. Secretary means the secretary of the depart
mentof natural resources.

(3) ConTEsTEDCASE. Contestettase has the meaning speci  The grounds for this petition are
fied in s. 227.01, Stats.

(4) NoNCcONTESTEDCASE. A noncontested case means any

proceedingoefore the department which is not a contested case.The modification or change desired is

History: Cr. RegisterMarch, 1973, No. 207, #-1-73; rand recr(3) and cr
(4), Register March, 1984, No. 339, e#-1-84.

NR 2.01 Application of rules. These rules shall apply in
all proceedings and hearings before the department of nat
resourceexcept as specifically provided otherwise.

History: Cr. RegisterMarch, 1973, No. 207, e#-1-73.

NR 2.03 Service on the department. All petitionsfor Date
hearings,petitions for rules, petitiongor declaratory rulings, Signature
answersand complaints required by any statute or rule shall be Verification
servedon the secretargither by delivery to the fife of the secre
tary, or by mailing to the secretary by certified mail, at the foJIowO
ing address: FO. Box 7921, Madison, &consin 53707.

Note: The ofice of the secretary is located on the 5th floor of GEF 2, 101e8: W

(2) ADOPTION, REPEAL OR AMENDMENT OF RULES OR GENERAL
RDERSOF THE DEPARTMENT. The following form shall be used in
petitioningfor rules pursuant to s. 227.12, Stats.

sterSt., Madison, WI. (a) For adoption of general order or rule:
History: Cr. RegisterMarch, 1973, No. 207, &#4-1-73; am. RegisteMarch,
1978, Ng, 267, efﬁi_ﬁm, gste To the Department of Natural Resources:

Theundersigned hereby petitions for the adoption of arelée

NR 2.04 Service of pleadings. After a matter has been ing to:

setfor a contested case hearing, all pleadings and papers®shall

servedby delivery or by mail to the division of hearings and

appeals,the bureau of legal services, department of natura
resourcesand to all identified parties.

Note: TheDivision of Hearings and Appeals is located at 5005 Universigr A
oue S 201, PO B 1875 Merlso, WISt deparmerscureay foneis nferect .
Wi, n?ailing address: Box 7921, Madison, WI 53707, ’ ’ The petitione's interest in the request is

History: Cr. RegisterMarch, 1973, No. 207, e#4-1-73; am. RegisteMarch,
1978, No. 267, €f4-1-78; am. RegisteMarch, 1984, No. 339, e#4—-1-84.

he grounds for this petition are

The authority of the department to act is

NR 2.05 Forms of petitions. Petitions shall conform
with theapplicable statute as to form, content, number of signato
riesand verifications. All petitions shall be filedthin the time
specifiedby statute or administrative code, where no time is
specified,within 30 days of the date of the order or decision to be_, " . .
reviewed.Petitions are deemed filed upon receipt by the depart Signature¢5 needed unless petitioner is a municipality or-cor
ment. The departmentay request additional information con poration)
cerningany petition or request filed under teisction. The depart
mentmay deny any such petition or request wherertfeemation

Date
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(b) For amendment of a general order or rule:

To the Department of Natural Resources:
The undersigned hereby petitions for the amendment of rule
number which provides as follows:

The facts supporting the contention theteged or potential
environmentapollution is or will take place are as follows:

The nature of the alleged or potential environmental pollution

The grounds for this petition are Is:

The modification or change desired is

The specific relief sought by the complainants is:

The petitioners’ interest in the request is

Nameand address of a person within the state authorized to
receiveservice of the answer and other paperbamalf of the

Date complainants:
Signatureg5 needed unless petitioner is a municipality or a (Name) (Address)
corporation)

Signatures of 6 or more citizens erifications

(5) HEARINGSUNDERS.227.42,STATS. The request for a hearing
(3) DECLARATORY RULINGS. The following form shall be used to be treated as a contested case under s. 227.42, Stats., shall be
in petitioning for declaratory rulingsursuant to s. 227.41, Stats.in writing, and served upon the secretary within 30 days after the
To the Department of Natural Resources: departmentction or inaction complained of, or within the time
s : specifiedby the statute or administrative rule which accords a
In the matter of the applicability of rule right to a hearing. Théollowing form shall be used in requesting
(or regulation or statute) to the petitioner sucha hearing:
Said rule provides as follows:

To the Department of Natural Resources:
The undersigned hereby requests that a hearing be treated as a
contestectase under s. 227.42, Stats.

The grounds for this petition are to determine the applicabil
ity of the above rule to the petitioner because of the fellow

ing state of facts: Theagency action or inaction whichtise basis for the request

for a hearing is:

The reasons for the requested ruling are

The substantial interest injured or threatened with injury by
agencyaction or inaction is:

The following are the names and addresses of all other per

sons other than the petitioner upon whom it is sought to ) R ) )
make the ruling binding: Theevidence of legislative intent that the interest is to be pro

tectedis as follows:

Date The injury to the person requestitige hearing is diérent in
Name kind or degree from injury to the general public caubgd
Address agencyaction or inaction because:

Signature

Verification

There is a disputef material fact, and the disputed facts are:

(4) Six cimizen compPLAINTS. The complaint and answer in the
proceedingshall conform with the requirements of the applicable
provisionsof ch. 802, Stats. The following form shall be used in The statute or administrative rule other than s. 227.42, Stats.,
filing 6 citizen complaints pursuant to s. 299.91, Stats.; which accords a right to a hearing is:

To the Department of Natural Resources:

(Name) (Address) -
is causing or will cause alleged or potentaivironmental (Signature) (Address)

i Wit i in- History: Cr. RegisterMarch, 1973, No. 20%f. 4-1-73; am. (intro), (1), (2) and
poIIutlon, caused by the activities described herein: (3), r. and recr(4), ct (5), RegisterMarch, 1984, No. 339, £#4-1-84; correction

in (2) (intro.), (3) and (5) made under s. 13.93 (2m) (b) 7., Stats., Redasteary
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_19875\10- 373:1 gggecNtionszig (1) and (@)ede under s. 13.93 (2m) (b) 7., Stats.-Reging to attend a prehearing conference. The department or the hear
ister, October 1999, No. 526. ing examiner may issue greliminary certification of parties at

NR 2.06 Notice of hearing. (1) Form. Notice of hearing Sucha prehearing conference. ) _
shallbe in writing, with a title identifying the matter to be &et (6) Thedepartment or the hearing examiner shall prepare a list
hearing,and where appropriate, contain a docket number of persons who are certified as parties and set forth such list in the

(2) ConTENT. The notice of hearing shalbntain the follow ~department'sorder For purposes of certifying parties under s.
ing information: 227.47,Stats., and this sectiothe department or the hearing

examinershall consider the following criteria:

(a) Date, time and location of the hearing. .
(a) Nature of agency proceeding;

(b) The statutory authority for the hearing. o ]
(c) A short summary of the matter to be considered. (b) Nature and éfct of decision made; and

(d) Such other information ahe department or the hearing, _(¢) Nature of participation by those involved in the proceeding,
examinermay deem appropriate including attendance at hearings, cross—examination of wit

(3) Service. Except as otherwise specifically requiredr nessesand submission of briefs.
vice of notice of hearing may be made by personal delivebyor _ (7). Personsertified as parties shall tserved with exhibits,
mailing a copy thereof to the last known pogtoef address ahe ~Pléadings,correspondence and other documents submitted by
personto be served in a sealed envelope Wit class postage partiesafter issuance of the decision, including those specified in
prepaidthereon and shall be deemed to have been served u ﬁr?27'44 (7), 227.49, and 227.50 (2), Stats. Such persons shall
depositthereofin the U.S. mails. The department may require s ISobe served with petitions for rehearing and petitions for judi

. - e - : ial review
vice by registered or certifieghail when deemed appropriate andt History: Cr. RegisterMarch, 1973, No207, ef, 4-1-73; am. (2). Registeuly

with the same ééct. 1978, No. 271, éf8-1-78; r and recrRegisterMarch, 1984, No. 339, fe#i—1-84;
History: Cr. RegisterMarch, 1973, No. 207, e#-1-73; am. (2) (d), Register correctionin (6) (intro.) and (7) madender s. 13.93 (2m) (b) 7., Stats., Regisanu
March, 1984, No. 339, £f4-1-84. ary, 1987, No. 373.

NR 2.065 Contested case designation. (1) Except as NR 2.085 Environmental impact statements.
providedin sub. (2) or unless otherwise ordered by the departmgny Whenan environmental impact statement hasn written on
or hearing examinewll department contest@ase hearings are a proposed action for which a contested case hearing is held, all
classl proceedings under s. 227.01 (3), Stats. evidenceregarding compliance with s. 1,1Stats.shall be taken

(2) Hearingsheld under ss. 30.03, 227.42, 281.17, 281.18fthat hearing unless otherwise provided by statute.
281.20,285.83 (1), 289.95289.97 (1), 291.87, 291.89, 291.95 (2) In the absence of specific authority for a contestesk
(1),292.1 (4) and (7) (c), 293.15 (3), 293.83, 299.21 and 299.%earingon a proposed action for which an environmental impact
Stats.,and hearings which revoke or suspend a department-isssedlemenhasbeen written, a contested case hearing shall be held
licenseas defined in s. 227.01 (5), Stats., are class 2 proceedingsthe proposedaction if a petition for a hearing meeting the

History: Emeg. cr ef. 11-1-76; crRegisterMarch, 1977, No. 255,fe#i-1-77;  requirementf s. 227.42, Stats., is received by thepartment
am. Register March, 1984, No. 339, ff4-1-84; correction in (2jnade under s. n?e sotherwise pro -ded b ta't te y
13.93(2m) (b) 7., Stats., Registelanuary1987, No. 373; corrections made underUnies Ise provi y statute.

s.13.93 (2m) (b) 7., Stats., Registerctober 1999, No. 526. (3) If a contested case hearing will be held a proposed
NR 207 PI f heari Uni herwi ii action for which an environmental impact statement has been
: ace of hearings. Unless otherwise speeili 4 aie the informational hearing provided for by s. NB0.23

cally providedby law all hearings shall be held at théicds of 1) gha|l he combined with the contested case hearing if circum
the department of natural resources, the division of hearings ncesand statutes allawAt a combined hearing, the informa

appealspr at the time, date and place designated by the depgina| portion shall precede the contested portion.

mentor the hearing examiner in the hearing notice. ) If tested heari il be held d
Note: The ofices of the department of natural resources are located at 1&bS. W ( ) no C_OFI este C_ase earmg_ wi € neld qrepose

ster,Madison, WI. The dices of the Division of Hearings and Appeals are located@Ction for which an environmental impact statement has been

at 5005 University #enue, Madison, WI. ] drafted, any person may petition for an opportunity to cross
Lomistory: St RegisterMarch, 1973, No. 207, f#-1-73; am. RegisteMarch,  examinethe person who is responsible for a specific portidhef
T ' environmentalmpact statement or present witnesses or evidence
NR 2.08 Persons entitled to participate in contested ~ atthe public informational hearing held under s. NR 150.23 (1).
case hearings. (1) In addition to the parties named in thelhe petition shall include a statement of position on the action
pleadings divisions of the department, the public intervenor ifProposalandspecific statements and issues that are desired to be
authorizedby s. 165.07, 199Stats., and any member of the publig€rossexamined or presented. Petitions for opportunitgrass
may participate in any department contested case hearing. €xamineshall be filed with the department within 20 days after the
Note: The ofice of public intervenor was eliminated by the legislature in 1997n0ticeof the environmental impact statement is published under
(2) Any person desiring to participate in a departmamt  S. NR 150.23 (1) (c) 2. The notice under s. NR 150.23 (1) (c) 2.,
testedcase hearing, whethen his or her own behalf or as anpublishedin conformance with s. NR 150.23 ({9) 1., shall
authorizedagent or attorneyshall enter an appearance in persoificludea statement that the failure to file the petition provided for
by giving his or her name aratidress, the name and address of arrfythls subsecthn shall preclude the opportunity to cross examine.
party beingrepresented, and the capacity in which he or she-is rgggﬁ\?wg% aRTegl_Sltfg%Uﬂe, 1985, No. 354,fe7-1-85; am. Registedanuary
resentingsuch partyA person may enter his or her appearan N0 31, '
eitherprior to or athe commencement of a contested case hear NR 2.09 Changes in time or place of hearing;

Ing. _ adjournments; failures to appear. (1) CHANGES. Requests

(3)_ Any person entering an appearance under sub. (2) nfay changes in the time and place of a scheduled hearing will be
examineand cross—examine witnesses and may present teStlmgfyntedonly for good cause shovprior to any required newspa
andother evidence. Such person shall be served with a cdpg ofper publication of legal notice thereof.

department'order _ o (2) ADJOURNMENT. The department or the heariagaminer
(4) Any documents concernirgcontested case hearing filednay adjourn a hearing for good cause shown, the hearing to be
with an agency prior to issuance of a final decision in the case shédetor reconvened at the discretion of the department dretie
beserved on all persons entering appearances under sub. (2)ng examiner or at a time and place set by the department or the
(5) Thedepartment or the hearing examiner may require pdrearingexaminer on the record of the hearing prioatiourn
sonswho wish to be considered parties at a contested case-heament.
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(3) FalLURE TO APPEAR. (@) If an applicant for a permit or  (3) DecisioNoN BRIEFS. If an informal conference is held and
licensefails to appear at a hearing following due notittee the parties agree that there is no material dispute of fact raised by
departmenbr the hearing examiner may dismiss the applicatidhe pleadings, the hearing examiner or department may cancel the
unlessthe applicant shows good causetfee failure to appealf  hearingand may decide the matter thre basis of briefs submitted
an applicant fails to submit proof of publicati@nd notice as by the parties.
requiredby statute, the department or the hearing examiner mayiistory: Cr. RegisterMarch, 1973, No. 207,fe-1-73; am. (1) and of3), Reg
dismiss the application and cancel the hearing. ister,March, 1984, No. 339, &H#-1-84.

(b) If a respondent in an enforcement proceeding fails to

appearthe department or theearing examiner shall take testi NR 2.13 Conduct of contested case hearings.

mony and issue, modify arescind the order as may be appropri(l) ProCEDURE. The hearing examiner shall open the hearing and
ate makea concise statement of its scope and purposes. Appearances
) shall be entered on the record. The hearing examiner then shall

(c) If a petitioner in a proceeding fails to appdhe depart  giarethe issues in the proceedings. Thereaftarties may make
mentor the hearing examiner may dismiss plegition unless the ,qtions or opening statements.

petitionershows good cause for the failure to appear .

History: Cr. RegisterMarch, 1973, No207, ef. 4-1-73; am. (2) and (3),.d3) (2) OPENINGSTATEMENTS' When opening statements are made
(c), RegisterMarch, 1984, No. 339, ef4—1-84. they shall be confined to:

] ) (a) A brief summary or outline in cleand concise form of the
NR 2.10 Witnesses and subpoenas in contested evidenceintended to be féred; and
cases. The department or tteearing examiner may issue sub ) A statement of ultimate legal points relied upon.
poenago compel the attendance of witnesses at hearindis-or
g?gg%ﬁg%%??;?gﬁalﬁmg t?e g§ugd]p|} tshuebggssrg&rl] rri%ﬂglsnlgjmtghe departmenthas issued an order or proposed order and the order
o recipientrequests a hearing dhe matterthe department shall

subpoenapecifies the documents to be presented by the Srubp&é:(Peiol‘irs;q with the resengtac:ioi @fvideénce ancl? shall have the
naedwitness. Sections 814.67, 885.06 and 885.07, Stats., s p

governthe payment of witness fees and expenses. burdenof proof. _ _
History: Cr. RegisterMarch, 1973, No. 207, ef4-1-73; am. RegisteMarch, (b) Unless otherwise ordered by the departroetite hearing

1984, No. 339, éf4-1-84. examinerin proceedings where a person has been granted-a hear
_ _ ing under s. 227.42, Stats., or where persons have filed a com
NR 2.105 Witnesses in noncontested cases. Sub plaintunder s. 299.91, Stats., such persons shall proceed first with
poenagmay be issued by the department to compel the attendatieepresentation of evidence and shall have the burden of proof.
of witnesses at hearings in noncontested cases, except rules heaty) orrrecorp. Proceedings may be conductefiioé record
ings. Wtnesses subpoenaed in such caseerdtited to payment on\y when the hearing examiner permits. If a discussibthef
of witness fees and expenses, as provided in ss. 814.67, 885&%@3 deemed pertinent by the hearing examinemay sum
and8ss.07, Stats. marizeit on the record.

History: Cr. RegisterMarch, 1984, No. 339, e#4-1-84.
Y 9 (5) OBJECTIONS TO EVIDENCE. Any agument before the
examineron objections to receipt @vidence or on motions to

evidence. The department or any paitya contested case hear strike will be recorded and parties will bé@fded the opportunity

ing may obtain discovery and preserve testimony as provided fyMake an dér of proof. .
ch. 804, Stats. For good cause, the hearing examiner mayallow (6) CONTEMPT. Contemptuous conduct at a hearing shall be
shorteror longer time fodiscovery or preserving testimony thargroundsfor exclusion from the hearing.

i i istory: Cr. RegisterMarch, 1973, No. 207,fefi-1-73; rand recr(3), Register
IS a”O.Wed byCh.' 804, Stats. For gOOd cause shown, the. he?“ﬂge,w?g, No. 282, &f7-1-79; am. (1),.rand recr(3), RegisterMarch, 1984, No.
examinermay issue orders to protect persons or parties frogko af. 4-1-g4; correction in (3) (b) made under s. 13.93 (2m) (b) 7.. Ratgister

annoyanceembarrassment, oppression or undue burden, as prawary1987, No. 373; correction in (3) (b) made under s. 13.93 (2m) (b) 7., Stats.,
videdin s. 804.01 (3), Stats. The hearing examiner mayisdse RegisterOctober1999, No. 526.
ordersto compel discoverniscovery angreservation of testi .
mony are not available in noncontested case hearings. NR 2.135 Conduct of noncontested case hearings.
History: Cr. RegisterMarch, 1973, No. 207, e#4-1-73; am. RegisteApril, (1) NOTICE. At least 1(days notice shall be given of the time, date
1976, No. 244, éf5-1-76; am. RegisteMarch 1978, No. 267, ##4-1-78;am. andplace of a noncontested case hearing.
RegisterMarch, 1984, No. 339, e4-1-84. L . .
(2) ProcEDURE. (a) The presiding &ter will open the hear

ing and make a concise statement of its scope pamgoses.
a%oearancesmay be entered on the record. Divisions of the

(3) ORDER OF PROCEEDING. (&) In proceedings where the

NR 2.11 Preservation of testimony and discovery of

NR 2.12 Informal conferences. (1) CALL AND PURPOSE.
Thedepartment or the hearing examiner may call an informal ¢

ferenceat any time prior to or during the course of a hearing, a t d i ficioate | d " i
may require the attendance of all persons who are or wish to P&'S-,and any other person may participaté in any departmen

certified as parties tthe proceeding. The purposes of such cenfefoncontestegasenearing. Any person desiring to participate in
encesshall, insofar as applicable, be to consider: a department noncontested case heanvttgther on his or her
L . ' ' own behalf or as an authorized agent or attarsbgll enter an
(a) Clarification of issues;

appearancé personby giving his or her name and address, the

partmentthe public intervenor if authorized by s. 165.07, 1995

(b) Amendments to the pleadings; nameand address of any persbeing represented, and the capac

(c) Admissibility of evidence; ity in which he or she is representing sypefison. The hearing

(d) The possibility of obtaining admissions or stipulations dhay be recorded by use of an electronic recording device.
fact and of documents which will avoid unnecessary proof; Note: The ofice of public intervenor was eliminated by the legislature in 1997.

(e) The limitation of the number of witnesses; (b) Persons entering an appearance may make statements,
. e - . offer evidence or ask questions concerning the matter being heard.
(f) The identification of all parties to the proceeding; and - g,ch statements need not be made under oath. Cross—examination
(9) Such other matters as may aid in the dispositithe mat  of those who speak is npermitted, but clarifying questions of
ter. thosewho speak may be allowed the presiding dicer. The pre
(2) RECORDING STIPULATIONS. The hearing examiner may siding officer shall determine the order in which people may
recordany stipulations made at such informal conferences, whisheak,and may continue the hearing on another date or limit the
shallbind the parties thereto in the proceedings. lengthof the presentations if it appears there will not be enough
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time for all who wish to speak, or if the presentations are unduyongwith hearing testimony in making a decision on the merits
repetitious. of the proposediction, and in making findings on compliance
(c) Statements may be submitted in oraloitten form. Any with s. 11, Stats. &stimony regarding the antent of the environ
personmay submita written statement within the time periodmentalimpact statement or cross—examination of persesson
allowedby the presiding diter. siblefor specific portions of the environmental impact statement
(3) ParTies. The presiding dicer shallprepare a list of per Shall be allowed. No person may uae environmental impact
sonswho are certified as parties and set forth sistin the statemenbr any portion thereof as the exclusive means of-meet

department'siecision, if one is issued. Fpurposes of certifying " @ burden of proof ofany statutory requirements for an
partiesunder s. 227.47, Stats., and this subsection, the presidﬂpgroval,llcense or permit in a contested proceeding except upon
S

officer shall consider the following criteria: tipulationof the parties. _
(a) Nature of agency proceeding: (7) ENVIRONMENTAL ASSESSMENT. An environmental assess

- ) mentand all comments receivdy the department on it prior to

(b) Nature and ééct of decision made; and the contested case hearing shall be received into the recthel of
() Nature of participation by those involved in the proceedingontestectase hearing under ss. 908.03 (6) €8)cand 227.45,
including attendance at hearings goreésentation of oral or wfit  Stats.The environmental assessment and comments received on
ten statements. it shallbe considered along with hearing testimony in making a

(4) TranscriPTs. Typed transcripts of noncontested casdecisionon the merits of the proposed action, and in making find
hearingswill be prepared upon request areteipt of payment. ingson compliance with s. 111 Stats. &stimony regarding the
The person requesting the transcript is responsgdslall reason  contentof the environmental assessment or cross—examination of
ablecosts incurred by the department in transcribing the recqrersonsresponsible for specific portions of the environmental
and preparing the transcript. If maien one person requests assessmerghall be allowed. No person may use an environmental
transcript,the department may divide thests of preparation assessmerr any portiorthereof as the exclusive means of meet
equallyamong all such persons. In lieu of a typed transcript, tieg a burden of proof ofany statutory requirements for an
departmentay provide any person requesting a transcript witpproval license or permit in a contested proceeding except upon
acopy of the tape recording of the hearing, or otheord if not stipulationof the parties.
recordedon anelectronic recording device, upon payment of a History: Cr. RegisterMarch, 1973, No. 207, fefi-1~73; am. (1) and.of6), Reg
reasonabldee. ister,March, 198_4, No. 339, £4-1-84; r and recr(6), RegisterJune, 1985, Np.

354, eff. 7-1-85; am. (6), cr(7), RegisterJanuary1987, No. 373, &2-1-87;

(5) AppLicaBILITY. The procedures in this section govern alforrectionsin (1) made under s. 13.93, (2m) (b) 7., Stats., Regid4auary1987,
noncontestedase hearings held by the department, except rulds 373
hearingswhich shall be conducted in accordance with s. 227.18, .
Stats. This section is applicable to hearings on environmental NR 2.15 Close of hearing. (1) CLOSING AND BRIEFS. A

impactstatements, unless it conflicts with the requirements of di¢aringin a contested case shall be closed upon completion of the
NR 150. submissiorof all evidence and expiration of the period fixed for

History: Cr. Register March, 1984, No. 339, ef4-1-84; corrections in (3) filing of briefs.If the time for filing briefs has expired and the brief
(intro.) and (5) made under s. 13.93 (2m) (b) 7., Stats., Reglatenary1987,No. - of one or more parties is not filedthin such time, the department
Srsicorrection in (3) made under s. 13.93 (2m) (b) 1., Stats., Re@steber 1999, or hearing examiner may proceed to die¢erminatiorof the case.

T Extensionof time to file briefs may be granted by the department

NR 2.14 Rules of evidence in contested cases. or the hearing examiner upon good cause shown.

(1) RuLes. Rules of evidence in contested cases are govesned (2) ADDITIONAL EVIDENCE. If by stipulation of the parties, doc
s.227.45, Stats. umentaryevidence is permitted to Iselbmitted after the close of

: : : . testimony,the record will be closed when such documentary evi
(2) ADMISSIBILITY. Evidence Sme'tte.‘d at the.tlme of heann nceis rileceived by the department or when the specifiedfu'?/ne
neednot be limited to matters set forth in pleadings, petitions Fne hinait h | d without its beina furnished. The heari
licationslf variances of this nature ocgtinen the pleadings, /'S ingit has elapsed without its being furnished. The hearing
Sgt)it:gﬁs or applications shall be consic‘i;ered améonded gy’tﬁéamlnermay_ upon the requesi the stipulating parties, extend
record. The hearing examiner maiy his discretion, grant such e time asoriginally prescribed for filing such additional evi
c_ontlnuancesas maty be necessary to g!ve other_partles adequ . istor'y' Cr. Register March, 1973, No. 207, &f4-1-73; am. (1) Register
time to prepare evidence to rebut that involved in any such vagiarch, 1984, No. 339, éf4-1-84. U
ances.

(3) TecHnicaLDATA. When evidence tbe presented consists NR  2.155 Decisions in contested cases.
of technical figures so numerous asrtakeoral presentation dif (1) ExamINER DEciSioN. The hearing examiner shall prepare
ficult to follow, it may be presented in exhibit form and supplefindings of fact, conclusions of law ardkcision subsequent to
mentedand explained by oral testimany eachcontested case heard. Unless the department petitions for
(4) PeTiITIONS.  Petitions orwritten communications not judicial review as providedh s. 227.46 (8), Stats., the decision
admissibleas evidence may be filed with the hearing examiner bghall be thefinal decision of the department, but may be reviewed
will not be part of the record. in the manner describeth s. NR 2.20. Every decision shall
(5) ExHiBiTs. Parties dering documentary exhibits or pre include findings regardingompliance with the requirements of
paredtestimony may be ordered by the heagmgminer to fur  S-1.11, Stats.
nish copies to all other parties in advance of the hearingscand (2) SECRETARY DECISION. (@) Notwithstandingub. (1) the
providesuch reasonable time as the hearing examiner may orgegretaryprior to hearingmay direct that the record be certified
to enable review of the prepared written testimony and exhibits.the secretary or secretagylesignee for decision in accordance
Upon compliance therewith, such written testimony and exhibiwgith the provisions of s. 227.46 (3) (b), Stats., without an interven
may be admitted in evidence as though given grallgviding the ing decision by the hearing examiner
authorsthereof are present and available for cross—examination. (b) Notwithstanding sub. (1) the secretary prior to hearing may
(6) An environmental impact statemeand all comments directthatthe decision be made in accordance with the provisions
receivedby the department on it prior to the contested case heafs. 227.46 (2) or (4), Stats.
ing shall be received into the record of the contested case hearirttjstory: Cr. RegisterDecemberl976, No. 252, &f1-1-77; emag. am. (2) (a),
underss. 908.03 (63nd (8) and 227.45, Stats. The environmentgf: 70-1782 am. (2) (@), Regisiéay, 1983, No. 829, £161-63; am. (1), Regis

. , . . r,June, 1985, No. 354,fe?-1-85; am. (1), RegisteBeptemberl986, No. 369,
impactstatement and comments received ah#ll be considered eff. 10-1-86.
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NR 2.157 Decisions in noncontested cases. the hearing whether they desire to file briefs. The hearing
(1) DECISIONSWHEN AN ENVIRONMENTAL IMPACT STATEMENT OR  examinermay establish a schedule for the filing of briefs. The
ENVIRONMENTAL ASSESSMENTIS COMPLETED. The department may party or parties having the burden of proof shall file the first brief.
not commence, engage in, furehprove, conditionally approve Otherparties may thefile response briefs, which may be replied
or disapprove an action that has been the subject of a departnberin the alternative, the hearing examiner may direct that briefs
preparedenvironmental assessmeat environmental impact of all parties be filed simultaneously
statemenuntil it hasmade a written findings of fact, conclusions  (2) Nuwmser. Five copies of all briefshall be filed with the
of law and decision. The decision shall include findings affepartmentogether with a certification showinvghen and upon
whether: whom copies have been served. Briefs which contain a summary

(a) The department has considered the environmental impa€evidence or facts relied upon shall include reference to specific
statemenbr environmental assessment and comments receiyg&fesof the record containing such evidence.

onit; (3) EFFECTOFEARLY FILING. The filing of briefs in less time
(b) The department has complied with the requirements of ¢han allowed shall not change tidie dates for the remaining
NR 150 and s. 111, Stats., and briefs.

(c) Consistent with sociakconomic and other essential €on,, History:, Cr Register March, 1973, No. 207, Bi4-1-73; am., (1), Register
siderations,the department has adopted ihctical means to ' B ’
avoid or minimize environmental harm, or if not, why NR 2.19 Confidential status. (1) APpLICABILITY. This

(2) OTHERDECISIONS. Thedepartment shall include a finding sectionestablishes a procedure which shall applsequests made
regardingcompliance with s. 111 Stats., and ch. NR 150 in allto the department to treat as confidential, information in pesses
written decisions. sion of the department or being requested by the department.

History: Cr. RegisterJanuary1987, No. 373, &f2-1-87. (2) RESPONSIBILITY FOR ESTABLISHING CONFIDENTIALITY. The

. ) o burdenof establishinghe need for confidential treatment of any

NR 2.16 Reopening hearings. When a hearintn a COR  information shall be on the person requesting such treatment of
testedcase is closed, no further evidence shall be received, exa@glinformation.
by order of the department or the hearing examiner reopening 3(3) APPLICATION FORCONFIDENTIAL STATUS. Any person seek

C'Osl.ed (ipntefsted caseh for thet t?rlfing of fturtgg’r ?r:’ idﬁncg UPRHY confidential treatment of information shall file with the
applicationof a party showing to the departmentr the hearing 4o, rtmena written application for confidential status containing
examiner’ssatisfaction that the evidenceniswly discovered or in affidavit form:

wasnot available at the time of the hearing and that the evidence . .
is necessary for a just disposition of the case. (@) The name and addr'es's ,Of the .a.lppllcant, L

History: Cr. RegisterMarch, 1973, No. 207, e4-1-73; am. RegisteMarch, (b) The position of the individual filing the application;
1984, No. 339, ¢f4-1-84. (c) The specificype of information for which confidential sta

tusis sought;

(d) The facts and supporting legal authority believed to consti
e a basis for obtainingonfidential treatment of the informa

on.

(4) ApbpiTioNAL INFORMATION. Within 21 days of the receipt

af,p complete application, the department shall mail to the-appli
pta list of writteninterrogatories the answers to which are-nec

NR 2.17 Transcripts in contested cases. (1) METHOD
AND coPIES. Hearings shall be recorded either stenographically Rt
electronically A typed transcript shall be made when deemesd n
essanby the department or the hearing examitfea transcript
is made by the department or the divisiome#rings and appeals,
copiesshall be furnished to all persons upon request and paym
of a reasonable fee, as determined by the department or the &i¢ P g )
sionof hearings and appeals. If no transcript is deemed neces ryfor a determination under thigction. If an extension has
by the department or the hearing examiner and a party requélsPeen granted and if the applicant fails to answer alhtee
thatone be prepared, that party shall be responsible for all cdgdatorieswithin 30 days, the department shall deny the applica
of transcriptpreparation. If several parties request transcripts, tHaD: The department may also deny the application if the appli
departmentnay divide the costs of transcription equally amonf2nt fails to provide the information requested in the
the parties. In lieu of a transcript the department or the division Mt€rrogatoriesif a determination under this section can be made
hearingsand appeals may provide any person requesting a tr3RI€!y on the basis of information appearing in #gplication,
scriptwith a copy of the tape recording of the hearing upor pay//ittén interrogatoriesnay be waived by the department. The
mentof a reasonable feall requests for transcripts shall be madd€SPOnseso the interrogatories shall be treagewiconfidential if

in writing and sent to the hearing examiner who presided at fh&fduest fosuch treatment from the applicant accompanies the
hearing. responses.

(2) FINANCIAL NEED. Any person who by &flavit or other (5) PrReLIMINARY DECISION. (a) Within 30 days of receipt of

: : ; ; acomplete application imstances in which interrogatories have
appropriatemeans can establishtiee satisfaction of the depart - e
mentor the administrator of the division of hearings and apped]§€nWwaived, or within 30 days of receipy the department of the

thatthe person is impecunious and has a legal need may be giprmationrequested in the interrogatoriéise department shall
videdwith a copy of a transcript without clogr isSuea written preliminary decisioan the request for confiden

- . tiality. The preliminary decision shall include:
(3) CorRrecTIONS. Any party within 7 days of the date of mail . e " ) .

ing of thetranscript, may file with the hearing examiner a notic(f bilaésfilnr?:alzjgcvgrr]llf(i:(;]elr?t?z;tgltiutsheat%/ge of information sought
in writing of any claimed error therein, and shall mail a copy P 5 A dgt inati f wheth ,th d . t has th th
suchnotice to each party of record. Other parties may contest atr;)/ - A determination of whether the department has the author
claimederror within12 days of the date of the mailing of the tran!ly’ 0 compel submittal of the information, and

script by so notifying the hearing examiner and other parties of 3. If suchauthority exists, a determination of whether the
record.All parties will be advised by the hearing examiner of an§epartments authorized by law to assign confidential status to the

authorizedcorrections to the record. type of information at issue, and

History: Cr. RegisterMarch, 1973, No. 207, ei-1-73;am. RegisterDecern 4. The decision to deny or to grant the request in whole or in
ber,1976, No. 252, &f1-1-77; am. (1) and (2), Registbtarch, 1984, No. 339, fef part
4-1-84. :

(b) A preliminary decision to assign confidential status must
NR 2.18 Briefs. (1) TiMe FORBRIEFS. In contested cases, be made pursuant to one of the following:
parties shall indicate on the record after the close of testimony at 1. Section 285.70, Stats., or

RegisteNovember 2001 No. 551


http://docs.legis.wisconsin.gov/code/admin_code

File inserted into Admin. Code 12-1-2001. May not be current beginning 1 month after insert date. For current adm. code see:
http://docs.legis.wisconsin.gov/code/admin_code

31 DEPARTMENT OF NATURAL RESOURCES NR 2.195
2. Section 289.09, Stats., or is requested, this additional information shall be returned to the
3. Section 291.15, Stats., or applicantfollowing the 30—day period for filing a petition for judi
4. Section 293.47, Stats., or cial review . . o
5. Section 283.55. Stats.. or (9) In any contested cadeearing the hearing examinén

g . . . determiningthe merits of a request for trade secret protection or
- Upon a finding consistent with the ruling $tate exel.  confidential treatment of information which arises duritige
Youmans: Owens(1965), 28 \i6.2d 672, that confidential treat ¢oyrseof the hearing, shall render a ruling on the request only after

(2]

mentof the information is in the public interest, or receivinganswers to the questions appearing in €)(c)1., 2.,
7. Other specific statutory @ommon law right to confiden 3. and 4.
tial treatment of information. History: Emen. cr eff. 1-1-75; CrRegisterMay, 1975, No. 233, &6-1-75;

o . r, and recrRegisterJuly, 1978, No. 271, éf8-1-78; am. (5) (b) and (e), Register
(c) A preliminary C_iECISIon madgursuant to s. 283'55’ St“j‘ts-'l\/larch,1984, No. 339, &f4-1-84; corrections in (5) (b), (c) and (d) made under s.
or Youmansshallalso include answers to the following questionst3.93(2m) (b) 7., Stats., Registéctober 1999, No. 526.

1. How many people have knowledge of the supposedly . . ) )
“secret” information? Wl disclosure increase that number to a. NR 2.195 Public records and information. (1) Itis
significantdegree? vital that the public receive factual information on thiaied of

2. Does the contested information haey value to the pes stategovernment through all formsf communication. Whether
sessordo a competitor? Is that value substantial? theinformation is requested by medigpresentatives or individ

. Eal citizens, department employees shall assist in securing facts
3. What damage, if anyvould the possessor of the secret SUhacessaryo allow understanding of anghrticipation in govern

fer from its disclosure? What advantages would its competitqfsantand government agencies.

reapfrom dlsclosurg? ) , (2) (a) All department employees aaeithorized to answer
4. What benefits are likely to flow from disclosure® T 4 estionawithin their competengyvhether these are asked by the
whom?Are they significant? In this connection, what is the pUb"guinc or by representatives of the news media. Employees, in
need” for disclosure? Can it be satisfied in any other way?  tyn, are responsible for the factual accuracy of the information
(d) The definition of “trade secret” in s. 943.205 (2), St#s., they provide. Requests to inspect departmeaords shall be
adoptedto apply to determinationmade pursuant to s. 283.55 referredto the custodian of the records.

Stats. o o ) (b) The following are the only exceptions to this “freedom-of-
(e) A prellmlnary.deusmn to approve the request in Whole dmformation” policy. Employees maynot release information
in part shall be published by the department as a class 1 noticaiinin the 6 stated exceptions without prior approval from the

the official state newspap,eand such other notice as the deparbureauof legal services. The exceptions are:
mentdeems appropriate shall be provided. The applicaahpr 1. Law enforcement, auditing or other investigational infor

interestedmember of the publimay obtain an adjudicatory hear mation that might prejudice later court cases or quasi—judicial
ing on the preliminary decision to grant the request in whoie Orhearings;

part by petitioning the department for such a hearing wiflfin
daysof publication of the notice. If the preliminary decision is t
denythe request, the applicant shall be notified in writinghef

2. Comment on a case before, during or after court or quasi—
?udicial hearings prior to a decision (except as a witness);

decisionby the department, and shall have 15 deys the date 3. Financial,medical, social or personal histories and disci
of mailing of the decisioto petition the department for an adjudi Plinary data which may unduly damage reputations; _
catoryhearing on the preliminary decision. 4. Discussions of personalities in personnel actions or in

(6) HEARING ON THE PRELIMINARY DECISION. (a) If a timely ~trainingsessions for state employees;
requestis received, the departmeshall provide a hearing at 5. Information of a confidential nature that might inhjtii
which the applicant, the department and any other interested pai@jecompetitive rights, the investment of state funds or the state’
may appear and present evidemcdestimony supporting its pesi bargainingpower in acquisition and disposal of land and facilities;
tion. A class 1notice of the hearing shall be published by the 6. Informationspecifically excluded from public inspection
departmentn the oficial state newspapeand such other notice by law (See s. NR 2.19).
as the department deems appropriate shall be provided. (3) In cases where the district, area or bureau directors are
(b) The hearing shall be before a hearing examiner and testincernedhat the public interest in withholding inspection-out
mony shall be under oath and subject to cross—examinatien. weighsthe public interest in permitting it, the file or requested
burdenof establishing the confidential status shall be with thaformationshall be provided to the secretatgputy secretary or
applicant. division administrator for review with the bureau of legal services

(c) The hearing examiner shall exercise discretion to -det@ndfor determination.
mine which individuals may have access to information alleged (4) District, area and bureau directors are designated as custo
to be confidential andhall exercise the authority provided by lawdians of their respectivedepartment district, area and central
to impose protective measures and conditions for inspection neffice records and files and are delegatied responsibility for
essarnyto safeguard confidentiality of theformation during and themas well as the authority farovide copies or inspection as
afterthe hearing. providedherein.

(7) FINAL DECISION. If no hearing is requestedthin the time (5) (a) Requests for copies of records and files shall be com
provided,the preliminary decision shall become firlfh hearing plied with unless the records fall within the categories in sub. (2)
is requested, the decision of the heagrgminer shall be the final (b). The requestor shall paje copying chae for 10 or more
decisionof the departmentut may be reviewed in the manneipagesFor 9 or less pages, there shall bechage. Copies shall
prescribedby s. NR 2.20. The decision tife hearing examiner be provided to the requestor as soon as possible.
shallbe in Writing, shall if:lC'Ude flndlngs of fact and anclusions (b) When a request requires @hamount of copy work, the
of law, and shall be provided to all parties to the hearing. requestorshall makean advance payment of the copying gear

(8) INTERIM CONFIDENTIAL STATUS. No information for which and be informed that there will be an approximate processing
confidentialstatus was requested shal open to public scrutiny periodof 2 weeks. Unusually lge requests magke longer than
until 40 days after issuance of the final decision. Additional info2 weeks. When the copying work takes 3 or nimrers, the person
mationsupplied by the applicant support the request for confi requestinghe records shall paiie department an amount equiva
dentiality shall be treated as confidential. Unless judicial revielgnt to the salary (including fringe benefitg)the person doing the
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copyingwork, prorated for the amount of time the work takes. Thhe secretarythe hearing examiner and upon all parties to the
personrequesting the records may pay the gbdor the employ action.
ee'ssalary after the work is completed. (3) Decision. Within 14 days of the receipt of the petition, the
(6) (a) All formal meetings of state agencies and bodiesgcretanshall decide whether or not to grant the request@dw
including advisory councils, will be open to ttemmunication If the secretary decides to grant the reyithe secretary may
media and to the public, except where the matters under disausler the filing of briefs, presentation of oralgament, ora
sionfall in the categories listed in s. 19.85, Stats. rehearingof all or part of the evidence presented at the original
(b) Department employees are authorized and encourage®@ulic hearing (or any combination thereof).
participatein information activities contributing to a better under (4) APPEAL. A petition for review pursuant to this section shall
standing of the functions of state government, including radio andt be a prerequisite fomppeal or review under ss. 227.52 to
televisionprograms, speeches, group contacis magazine afti 227.53,Stats.
cles. . | 1080, No. 262, 45180 D10 5) (@ and (5) SuspeNsiOoNOFORDERS. The filing of a petition for review
History: Cr. RegisterApril, 1980, No. 292, éf5-1-80, am. (1) to (5) (@.and  ynderthis section does not suspend or delay tfectfe date of
rect. (5) (b). RegisteiMarch, 1984, No. 339, #-1-84. anorder and the order shall takefedt on the date of the order
NR 2.20 Review of contested case decision. (1) FiL- unlessanother date is set by the department or the hearing
ING. Any party to a contested caso is adversely &cted by ©€xaminer,and shall continue in fefct unlessprovisions of the
afinal decision rendered after a contested case hearing on the i@ter are specifically suspended or delayed by the secretary in
ter may within 20 days after entry of the decision, file a writtef/Iting. Petitionfor suspension of thefettive date of an order
petition for review by the secretary or the secretagesignee. Shallbe clearlyspecified in the petition for review under this-sec
The petition shall specify in detail the grounds fioe reviewthe ~tion-
relief which petitioner seeks and citation to supporting authorities (6) EFFECTON JuDICIAL REVIEW. An action pending under this
which petitioner feels aids petitioriercase. The secretary maysection may not in any mannefeaft or extend the time limits for
not delegate the review to anyone who has had primvement filing actions in circuit court for review under ss. 227.52 and
in either the hearing or decision-making process. 227.53,Stats.
(2) Service. The petition for review under this section shaly, History: Cr Registerfebuary1976.10, 242, 3-1° 76 am. (1), () and (5)

. . o A (6), RegisterMarch, 1984, No. 339, ef4-1-84; correction in (4) and (6) made
beserved either personally or by registered or certified mail upQter s. 13.93 (2m) (b) 7., Stats., Regjstanuary1987, No. 373.
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