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ATCP 48.01

Chapter ATCP 48
DRAINAGE DISTRICTS

Subchapter I — Definitions
ATCP 48.01  Definitions.

Subchapter II — Assessing Drainage District Costs and Benefits

ATCP 48.02  Assessing costs against lands in a drainage district.
ATCP 48.04  Recovering costs from lands outside a drainage district.
ATCP 48.06  Assessing benefits to lands in a drainage district.
ATCP 48.08  Assessing benefits to agricultural lands.

ATCP 48.10  Assessing benefits to nonagricultural lands.

Subchapter III — Inspecting drainage districts

ATCP 48.12  Inspection authority.

ATCP 48.14  Annual inspection.

ATCP 48.16  Inspection after major storm.
ATCP 48.18 Department review and action.

Subchapter IV — District Map, Drains and Corridors

ATCP 48.20 Drainage district specifications.

ATCP 48.21 Changing drainage district specifications.

ATCP 48.22  Construction and maintenance; general.

ATCP 48.24  District corridors.

ATCP 48.26  District drains; design, construction and maintenance.
ATCP 48.28  Controlling woody vegetation.

ATCP 48.30  Controlling soil erosion and runoff.

ATCP 48.32  Deposition of materials.

ATCP 48.33  Structures impeding drainage.

Subchapter V— Construction Projects and Drainage Alterations; Department

Approval

ATCP 48.34  Construction projects and drainage alterations; department approval
required.

ATCP 48.36  Applying for approval.

ATCP 48.38  Department approval or disapproval.

Subchapter VI — Landowner Rights and Responsibilities

ATCP 48.40 Notice of landowner actions affecting drainage district.

ATCP 48.42 Removing lands from drainage district.

ATCP 48.43  Connecting private drains to district drains; extending private drains.
ATCP 48.44  Obstructing or altering district drains.

ATCP 48.45 Landowner rights.

Subchapter VII — Drainage District Records and Financial Management
ATCP 48.46  Records required.
ATCP 48.48  Care and inspection of records.

Subchapter VIII — Enforcement and Variances

ATCP 48.49 Financial management.
ATCP 48.50 Investigations.

ATCP 48.52  Compliance orders.

ATCP 48.54 Hearing on compliance order.
ATCP 48.56  Variances.

Subchapter IX — Grants to County Drainage Boards
ATCP 48.60  Grants to county drainage boards.

Note: This chapter establishes legal obligations related to drainage districts:

Drainage districts are special purpose districts formed for the purpose of drain-
ing land, primarily for agricultural purposes. Lands within a drainage district are
drained by means of common drains that cross individual property boundaries.
Chapter 88, Stats., spells out procedures for creating, modifying and dissolving
drainage districts.

County drainage boards are responsible for operating drainage districts in com-
pliance with ch. 88, Stats., and this chapter. A county drainage board may levy as-
sessments against landowners in a drainage district to pay for the design, construc-
tion and maintenance of district drains, and to pay other district operating costs. The
county drainage board must allocate cost assessments between landowners based on
a drainage district benefit assessment that complies with this chapter.

The state of Wisconsin department of agriculture, trade and consumer protec-
tion monitors county drainage board compliance with ch. 88, Stats., and this chapter.
Drainage district specifications and construction projects must be approved by the
department. Within the limits of available resources, the department also provides
technical assistance to county drainage boards.

County drainage boards are primarily responsible for resolving drainage dis-
putes within and between drainage districts. A landowner may petition a county
drainage board to comply with applicable requirements under ch. 88, Stats., and this
chapter. A landowner may also ask the department to order a county drainage board
to comply.

A county drainage board may prevent municipalities and other persons from
connecting their drains to district drains, except under terms prescribed by the
county drainage board. A county drainage board may also require a person to dis-
connect a drain. If a proposed connection will increase costs to the drainage district,
the county drainage board may assess costs to the person wishing to connect.

Landowners in a drainage district have certain rights and responsibilities pre-
scribed by ch. 88, Stats., and this chapter. Drainage rights are based on drain speci-
fications formally established by the circuit court (or by a county drainage board un-
der this chapter). A county drainage board may not change established drain speci-
fications without department approval. The county drainage board must comply
with procedures designed to protect landowner rights.

A change of land ownership does not relieve or deprive a succeeding landowner
of rights or responsibilities that run with the land under ch. 88, Stats., or this chapter.

A county drainage board must comply with public records and open meeting
laws under ch. 19, Stats. A county drainage board must also comply with specific
procedures required by ch. 88, Stats., and this chapter.

This chapter is adopted under authority of ss. 88.11 and 93.07 (1), Stats.

Questions related to drainage districts and this chapter may be referred to the
county drainage board or to the department at the following address:

Wisconsin Department of Agriculture, Trade and Consumer Protection
Division of Agricultural Resource Management

Bureau of Land and Water Resources

P.O. Box 8911

Madison, WI 53708-8911

Subchapter I — Definitions

ATCP 48.01 Definitions. In this chapter:

(1) “Agricultural lands” means lands in agricultural use as
provided under s. 91.01 (1), Stats.

(2) “Base flow” means the normal flow of water not associ-
ated with rainfall events.

(3) “Confirmed assessment” means an assessment of costs or
benefits that has been confirmed by a circuit court under ch. 88,
Stats., or an assessment of costs or benefits ordered by a county
drainage board after May 12, 1994.

(4) “Construction costs” means costs incurred by a drainage
district for a construction project. “Construction costs” includes
damages awarded to landowners in a drainage district who are ad-
versely affected by a construction project, but does not include
maintenance, restoration or operating costs.

(6) “County drainage board” means the board created and ap-
pointed under s. 88.17, Stats.

(6m) “Cross-section” means a series of vertical sections of a
drain, taken at periodic intervals along the length of the drain at
right angles to the center line of the alignment of the drain.

Note: See s. ATCP 48.20 (1) (b).

(7) “Department” means the state of Wisconsin department
of agriculture, trade and consumer protection.

(8) “District corridor” means the access corridor and buffer
strip established and maintained around a district ditch under s.
ATCP 48.24.

(9) “District ditch” means a district drain which is in the form
of a ditch.

(10) “District drain” means a drain, including a main or lat-
eral drain and all points of inlet to that drain, that is located
within a drainage district and is designated as a district drain by
one of the following:

(a) A court order.
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(b) A county drainage board action that complies with s.
ATCP 48.20 (5) or 48.21 (2).

Note: A drain is not necessarily a “district drain” merely because it is located on
land within a drainage district, or merely because it provides drainage for more than
one landowner. In some cases, lands within a drainage district are drained by private
drains that empty into district drains. Private drains are not operated or maintained
by the county drainage board; nor is there any district corridor surrounding a private
drain.

(11) “Drain” means any facility, including a ditch, tile, pipe
or other facility, for draining water from land. “Drain” includes
structures and facilities, such as dams, culverts, pumps, inlet fa-
cilities, dikes, dams and levees, that are appurtenant to a drain.

(12) “Drainage district” means a drainage district that is sub-
ject to ch. 88, Stats., regardless of whether the drainage district
was formed under ch. 88, Stats., former ch. 89, Stats., or any other
law.

(13) “Drainage ditch” or “ditch” means a drain which is in
the form of an open surface channel. “Ditch” includes the ditch
bed, ditch banks, and any structures and facilities that are appur-
tenant to the ditch.

(13m) “Grade profile” means a vertical section along the

alignment of a drain.
Note: See s. ATCP 48.20 (1) (¢).

(13r) “Formally established” means established or reestab-
lished by any of the following:

(a) Circuit court order.

(b) County drainage board action that complies with s. ATCP
48.20 or 48.21.

(14) “Maintenance costs” means costs for the maintenance
and repair of district drains and corridors under subch. I'V.

(14m) “Navigable waters” has the meaning given in s. 30.01
(4m), Stats.

(15) “Nonagricultural lands” means lands other than agricul-
tural lands, including lands in residential, commercial, industrial
and transportation use.

(17) “Operating costs” means costs, other than construction,
maintenance or restoration costs, that are lawfully incurred by a
drainage district.

(18) “Parcel” means a tract of land, all of which is held by the
same landowner or landowners.

(19) “Person” means any individual, partnership, corpora-
tion, firm, business trust, estate, trust, association, government,
governmental subdivision or agency, or any other legal or com-
mercial entity.

(20) “Private drain” means any drain other than a district
drain. “Private drain” includes a drain operated by the state or by
a county, town, village or city.

(21) “Restoration” or “restoration project” means dredging
or other operations designed to bring the cross-section, grade pro-
file or alignment of a district drain into closer conformity with
the formally established cross-section, grade profile or alignment
of that district drain.

(22) “Restoration costs” means costs incurred for the restora-
tion of a district drain.

(23) “Stable” means resistant to erosion or deformation.

(24) “Ten-year peak discharge” or “10-year peak discharge”
means the maximum flow of water resulting from a 10-year 24-
hour rainfall event.

(25) “Wetlands” has the meaning given in s. 23.32, Stats.
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(26) “Woody vegetation” means plants that contain substan-
tial amounts of secondary xylem. “Woody vegetation” includes
shrubs and trees but does not include herbs.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95; 1. (5) and (16), cr. (6m),
(13m), (13r), (14m), (26), r. and recr. (9) to (11) and (13), am. (21), Register, Au-
gust, 1999, No. 524, eff. 9-1-99.

Subchapter II — Assessing Drainage District Costs and
Benefits

ATCP 48.02 Assessing costs against lands in a
drainage district. (1) GENERAL. Pursuant to ch. 88, Stats.,
and this chapter, a county drainage board may, after public hear-
ing, issue an order levying cost assessments against land in a
drainage district to cover costs lawfully incurred by the drainage
district, including construction, maintenance, restoration, legal
and operating costs.

St;iote: See, e.g., ss. 88.23, 88.35, 88.45, 88.63, 88.70, 88.71, 88.72 and 88.78,

(2) CONSTRUCTION COST ASSESSMENTS; LIMITATIONS. (a) A
county drainage board may not levy cost assessments to construct
a new drainage district if the construction cost for that new dis-
trict will exceed 75% of the total assessed benefits accruing to
district landowners from the construction of that new district.

Note: See s. 88.36 (6), Stats. Benefits are assessed to landowners according to s.
ATCP 48.06.

(b) A county drainage board may not levy cost assessments to
construct enlarged or supplemental drains unless the drainage
board finds that the benefits from the enlarged or supplemental
drains will exceed the cost of construction.

Note: See s. 88.71 (1m), Stats. Benefits to landowners are assessed according to
s. ATCP 48.06.

(c) A county drainage board may not, without obtaining the
landowner’s consent and sufficient security under s. 88.23 (3),
Stats., levy a construction cost assessment against any parcel of
land if the amount of the assessment, when added to construction
cost assessments previously assessed to that parcel of land, ex-
ceeds the last confirmed assessment of benefits for that parcel of
land. This paragraph does not limit the assessment of mainte-
nance, restoration or operating costs.

Note: See ss. 88.23 (3) and 88.63, Stats. See definitions of “construction costs,”
“maintenance costs,” “operating costs,” and “restoration costs” under s. ATCP
48.01 (4), (14), (17) and (22).

(3) ALLOCATING COST ASSESSMENTS. Except as provided
under sub. (4), a county drainage board shall allocate cost assess-
ments among all of the parcels of land in a drainage district in
proportion to the last confirmed assessment of benefits for each
parcel. A county drainage board, when levying cost assessments,
may allow a reasonable credit to a landowner who provides main-
tenance services or other “in kind” payments to the drainage
district.

Note: A county drainage board assesses benefits to land parcels in a drainage dis-
trict according to s. ATCP 48.06, and allocates cost assessments on the basis of
those benefit assessments.

(4) CONSTRUCTION COSTS CAUSED BY INDIVIDUAL
LANDOWNER. (a) Except as provided under par. (c), a county
drainage board may assess, to a specified parcel of land in a
drainage district, the full amount of any construction costs in-
curred by the drainage district as a direct result of any of the
following:

1. A request by the landowner for drainage improvements
that are solely of benefit to that land.

Note: Under s. 88.70, Stats., landowners who seek additional drainage for part of
a drainage district may also petition the county drainage board to create a subdistrict
for that purpose. The county drainage board may create a subdistrict, and may levy
additional assessments against lands in the subdistrict to cover the costs of providing
additional drainage for that subdistrict.

2. Aland use change or other action by the landowner that al-
ters the flow of water into or from a district drain.
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3. A land use change or other action by the landowner that
increases soil erosion or the movement of suspended solids to a
district drain.

4. A failure by the landowner to maintain a private drain on
that land in compliance with s. ATCP 48.30 (5).

5. A failure by the landowner to implement necessary ero-
sion control practices on that land, as required by the county
drainage board under s. ATCP 48.30 (6).

6. The landowner’s extension of a private drain from the as-
sessed land to land outside the district.

Note: If a private drain is extended or modified without approval, the county
drainage board may also issue an order against the offending landowner or initiate
an action for damages under s. 88.92, Stats. Alternatively, a county drainage board
may annex the newly drained land under s. 88.78, Stats., and may assess the newly
drained land according to s. 88.405, Stat.

(b) If, contrary to sub. (2) (c), a construction cost assessment
under par. (a) will exceed the last confirmed assessment of bene-
fits for the assessed parcel of land, the county drainage board may
order a higher assessment of benefits for that land under s. ATCP
48.06 (2). The assessment of benefits may be increased by the
full amount needed to accommodate the construction cost assess-
ment under par. (a).

(c) Paragraph (a) does not apply to any of the following:

1. Maintenance, restoration or operating costs.
2. Construction costs incurred by a drainage district because
the county drainage board has failed to comply with this chapter.

(5) ASSESSING COSTS TO STATE AND MUNICIPAL LANDS IN A
DRAINAGE DISTRICT. (a) A county drainage board may levy cost
assessments against agricultural lands in a drainage district that
are owned by the state of Wisconsin, but may not levy cost as-
sessments against other lands owned by the state.

Note: See s. 88.50, Stats.

(b) A county drainage board may levy cost assessments
against lands in a drainage district that are owned by a county,
town, village or city.

Note: See s. 88.48, Stats. Under s. 88.01 (11), Stats., ”lands” include public
streets and highways.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95; am. (3), Register, August,
1999, No. 524, eff. 9-1-99.

ATCP 48.04 Recovering costs from lands outside a
drainage district. (1) GENERAL. Except as provided under
subs. (2) and (3), a county drainage board may not levy a cost as-
sessment on behalf of a drainage district against lands located
outside the drainage district, but may do any of the following:

(a) Refuse to permit the connection of a private drain to a dis-
trict drain, except as provided under s. 88.93, Stats.

Note: See s. 88.92, Stats.

(b) Initiate an action at law to recover damages, authorized by
law, that are sustained by a drainage district as a result of an ac-
tion or omission by an owner of land located outside the district.

(c) Enter into an agreement with any person under which that
person agrees to compensate the drainage district for costs in-
curred by the drainage district because that person’s private drain
is connected to a district drain.

(d) Order the annexation, to a drainage district, of lands out-
side the district that benefit from the operation of any district
drain.

Note: See s. 88.78, Stats.

(2) COST ASSESSMENTS AGAINST ANOTHER DRAINAGE DIS-
TRICT. A county drainage board may levy cost assessments
against a drainage district for the benefit of another drainage
district.

Note: See ss. 88.49 and 88.69, Stats.

(3) ASSESSMENTS AGAINST MUNICIPALITIES FOR ENLARGE-

MENT OR MAINTENANCE OF DRAINS. A county drainage board

ATCP 48.06

may levy cost assessments against a municipality with territory
upstream from any drain for any costs of enlarging or maintaining
the drain that are attributable to increased water flow from land
within the municipality.

Note: See s. 88.64, Stats.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

ATCP 48.06 Assessing benefits to lands in a
drainage district. (1) INITIAL ASSESSMENT OF BENEFITS.
When a drainage district is created, a county drainage board shall
assess the benefits accruing from the drainage district to each par-
cel of land in the drainage district. The county drainage board
shall assess benefits according to ch. 88, Stats., and this section.
The drainage board’s assessment of benefits shall provide the ba-
sis for the drainage board’s allocation of cost assessments under
s. ATCP 48.02 (3).

Note: See ss. 88.35 and 88.36, Stats.

(2) REASSESSING BENEFITS. (a) If a county drainage board
determines that the last confirmed assessment of benefits for a
drainage district no longer reflects the actual current benefits to
parcels of land in that drainage district, the county drainage board
may, after public hearing, issue an order reassessing benefits. A
county drainage board may reassess benefits based on land use
changes, the construction of new or modified district drains, the
subdivision of lands, or other factors affecting the allocation of
benefits to landowners.

Note: A reassessment under par. (a) should adjust all assessed benefits in the dis-
trict, as necessary, to correct any inequities and injustices found by the board. The
adjustment need not be proportional to the former confirmed benefits. See s. 88.46
(2), Stats.

(b) A county drainage board may reassess benefits under par.
(a) on its own motion, or in response to a petition from landown-
ers under s. 88.46, Stats. A reassessment of benefits provides the
basis for any subsequent allocation of cost assessments under s.
ATCP 48.02 (3).

Note: A landowner petition filed with the drainage board under s. 88.46, Stats.,
must be signed by at least 1/10 of the owners of land in a drainage district, or by the
owners of at least 1/10 of the land in a drainage district.

(3) METHOD OF ASSESSMENT OR REASSESSMENT. (a) Except
as provided under par. (b), a county drainage board shall assess
benefits to agricultural lands according to s. ATCP 48.08, and
shall assess benefits to nonagricultural lands according to s.
ATCP 48.10.

(b) In lieu of an assessment method specified under s. ATCP
48.08 or 48.10, a county drainage board may adopt an equitable
method of assessment which is approved by the owners of at least
two-thirds of the assessed lands in the district. The landowners’
approval shall be confirmed in a written agreement signed by the
approving landowners.

(4) PROTECTED WETLANDS EXCLUDED FROM ASSESSMENT. A
county drainage board may not assess benefits under this section
to wetlands that are legally protected against drainage.

Note: For purposes of this subsection, “legally protected” wetlands means wet-
lands that are all of the following:

(1) Located outside the district corridor.

(2) Clearly described by means of a survey, map, aerial photograph or other doc-
ument that indicates the size and location of the wetlands.

(3) Formally protected from drainage by at least one of the following means:
(a) A deed restriction.

(b) Enrollment in the federal wetlands reserve program, the federal water bank
program, or another federal, state or county program that clearly protects the wet-
lands from drainage for a term of at least 10 years.

(c) A recorded easement for a term of at least 10 years.

(d) A master plan, approved by the Wisconsin board of natural resources, cover-
ing land owned by the Wisconsin department of natural resources.

(5) BENEFITS RELATED TO EXTENSION OF PRIVATE DRAIN.
When assessing benefits to a parcel of land in a drainage district,
a county drainage board may include any benefits accruing to
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lands outside the district which drain to district drains because a
private drain has been extended from the assessed parcel to those
outside lands.

Note: See also s. ATCP 48.02 (4) (a) 6.
History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

ATCP 48.08 Assessing benefits to agricultural
lands. (1) FACTORS CONSIDERED. When assessing benefits to
agricultural lands in a drainage district, a county drainage board
shall consider all of the following factors:

(a) The estimated increase in land value resulting from
drainage. When estimating an increase in land value, a county
drainage board may consider the current and potential uses of the
land, taking into account any deed restrictions, easements, re-
strictive covenants, or other use limitations recorded with the
county register of deeds. A potential use does not include a use
that is prohibited by law.

(b) The type, depth, quality and character of surface soil and
subsoil on the assessed land, and the depth of the water table on
that land.

Note: Soils with high water tables normally receive the greatest benefit from
drainage.

(c) The amount of drainage required by, or provided to the as-
sessed land.

(d) The thoroughness and reliability of drainage provided.

(e) The amount and frequency of flooding on the assessed
land.

(f) The difficulty of draining the assessed land.

(g) Other factors which the county drainage board considers
relevant.

Note: Information relevant to the assessment of benefits may be obtained from a
variety of sources including soil survey reports, aerial photographs, topographic
maps, cropping histories, wetland maps, maps of original benefitted acres, inter-
views with individual landowners and on-site investigations.

(2) BENEFITS ASSESSED BY 40-ACRE PARCELS. Benefits to
agricultural lands shall be assessed parcel by parcel, with each
parcel being not larger than 40 acres. If a landowner’s parcel is
larger than 40 acres, benefits shall be assessed for sub-parcels
that are not larger than 40 acres each.

Note: See s. 88.35, Stats.

(3) ACREAGE EXCLUDED FROM ASSESSMENT. A county
drainage board shall exclude the following acreage from any as-
sessment of benefits under this subchapter:

(a) Acreage in a district corridor unless the county drainage
board authorizes the landowner, under s. ATCP 48.24 (5), to en-
gage in row cropping in the district corridor.

(b) Acreage permanently lost to the landowner because of the
construction, restoration or maintenance of district drains or cor-
ridors, or the deposition of materials excavated in connection
with that construction, restoration or maintenance.

(4) LAND USE CATEGORIES. When estimating land values un-
der sub. (1) (a), a county drainage board may consider any of the
following land use categories or other categories which the
county drainage board considers appropriate:

(a) Residential uses.

(b) Commercial uses.

(c) Cropland, including dryland cropland, pasture, irrigated
cropland or cranberry cropland.

(d) Abandoned cropland, including former agricultural land
not currently used for agricultural, residential or commercial
purposes.

(e) Woodland,
woodlands.

(f) Wetlands, including soils with standing water that have no
significant agricultural value.

including managed and unmanaged
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(5) DRAINAGE ASSUMPTIONS. When estimating land values
associated with a potential use, a county drainage board may as-
sume that the drained lands have access to an outlet at the for-
mally established grade profile and cross-section, and that the
necessary on-site drainage facilities are installed to permit the po-
tential use.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95; am. (1) (a) and (b), r. (1)
(g), renum. (1) (h) to be (1) (g), cr. (3) to (5), Register, August, 1999, No. 524, eff. 9-
-99.

ATCP 48.10 Assessing benefits to nonagricultural
lands. (1) FACTORS CONSIDERED. When assessing benefits to
nonagricultural lands in a drainage district, a county drainage
board may consider all the factors specified for agricultural lands
under s. ATCP 48.08 (1). The county drainage board may also
consider the extent and frequency of additional discharges from
the nonagricultural lands to district drains, and the drainage dis-
trict’s cost to accommodate those additional discharges. Addi-
tional discharges may include additional discharges of stormwa-
ter, wastewater, or precipitation runoff from impermeable
surfaces.

Note: The county drainage board may also assess upstream municipalities for
costs of enlarging or maintaining drains that are attributable to increased water flow
from the municipality. See s. 88.64, Stats., and s. ATCP 48.04 (3).

(2) ALLOCATING ASSESSMENTS. A county drainage board
may assess benefits to nonagricultural lands, including rural sub-
divisions or individual rural residences, based on a flat amount
per lot, per acre, or per building or residence.

Note: See s. 88.35, Stats.
History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

Subchapter III — Inspecting drainage districts

ATCP 48.12 Inspection authority. (1) Pursuant to s.
88.13, Stats., a member of a county drainage board or an em-
ployee or other authorized agent of a county drainage board may
enter any lands in a drainage district to perform an inspection un-
der this subchapter, or to perform any other inspection of a dis-
trict drain or corridor.

Note: A county drainage board may authorize a landowner in a drainage district
to make an inspection as an agent of the board. See s. 88.63 (1m), Stats.

(2) Before a county drainage board or its agent performs an
inspection on private lands, other than in a district corridor under
s. ATCP 48.24, the county drainage board or its agent shall notify
the landowner of the inspection. Notice may be given in person,
by telephone, by mail or, if the landowner is not available, by
posting notice at a conspicuous location at an entrance to the
land. Notice under this section is adequate if given at any time
prior to entry.

(3) A county drainage board may employ or contract with any
person to perform an inspection on behalf of the county drainage
board.

Note: Section 88.20, Stats., prohibits conflicts of interest by members of a county
drainage board. See also s. 946.13, Stats.
History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

ATCP 48.14 Annual inspection. (1) REQUIREMENT. A
county drainage board or its authorized employee or agent shall
annually inspect every drainage district. The inspection shall in-
clude an inspection of all district drains and district corridors,
and shall determine all of the following:

(a) Whether district drains are being maintained in compli-
ance with this chapter.

(b) Whether a district corridor has been established and is be-
ing maintained around every district ditch in compliance with
this chapter.

(c) Whether landowners are complying with applicable re-
quirements under this chapter.
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(d) Whether, and to what extent, sedimentation has occurred
in district drains.

(e) Whether the cross-sections or grade profiles of district
drains have changed significantly from the formally established
cross-sections or grade profiles.

(f) Whether any drains should be restored, altered or im-
proved to ensure proper drainage, to reduce soil erosion or sedi-
mentation problems, or to comply with this chapter.

(g) Whether the district drainage system is operating effec-
tively to achieve the goals which have been specified for the
drainage district pursuant to s. 88.63, Stats., and s. ATCP 48.36
D ®.

Note: A county drainage board may perform an annual inspection in stages dur-

ing the year. Reports covering the various stages of the inspection may be combined
in a single report under sub. (3).

(2) LANDOWNER PARTICIPATION. The county drainage board
shall, by publishing a class 2 notice under ch. 985, Stats., notify
the landowners in each drainage district of the inspection under
sub. (1). The notice shall inform landowners and land users that
they may accompany the inspection under sub. (1) of lands
owned or used by them, and may submit comments related to the
performance of the district drainage system.

(3) INSPECTION REPORT. A county drainage board shall, in
conjunction with its annual report for each drainage district under
s. 88.24, Stats., prepare an annual report summarizing the results
of its inspection under sub. (1), including any comments received
under sub. (2). The county drainage board shall file a copy of its
report with the county zoning administrator and with the depart-
ment by December 1 of each year. Before filing the report under
this subsection, the county drainage board shall present its report
at a public meeting which is preceded by a class 2 notice under
ch. 985, Stats. Notice of the meeting shall also be sent to all
known landowners in the drainage district.

Note: The department will make available, to the state of Wisconsin department
E)3f)natural resources, copies of the reports which the department receives under sub.

(4) REPORT CONTENTS. The county drainage board’s annual
inspection report under sub. (3) shall report the board’s inspec-
tion findings related to each of the items listed under sub. (1). For
each item, the report shall identify any problems, violations or
deficiencies noted by the county drainage board. The report shall
also specify how the county drainage board will address each
problem, violation or deficiency.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95; am. (1) (e), Register, Au-
gust, 1999, No. 524, eff. 9-1-99.

ATCP 48.16 Inspection after major storm. (1) Re-
QUIREMENT. Within 3 weeks after a drainage district is affected
by a storm that exceeds a 25-year 24-hour rainfall event for that
county, the county drainage board or its authorized employee or
agent shall inspect the district drains and corridors affected by the
storm. The county drainage board shall inspect the district drains
and corridors to determine the nature and extent of any storm
damage, and to determine whether repairs are necessary. A 25-
year 24-hour rainfall event is the amount of rain received over a
24-hour period as shown in Table 1.

TABLE 1
Probable 24-hour Rainfall Events, In Inches of rain,
for counties in Wisconsin

10-year 25-year
Adams 4.1 4.7
Ashland 3.9 43
Barron 4.1 4.6
Bayfield 39 4.4
Brown 3.7 4.3

Buffalo
Burnett
Calumet
Chippewa
Clark
Columbia
Crawford
Dane
Dodge
Door
Douglas
Dunn

Eau Claire
Florence
Fond du Lac
Forest
Grant
Green
Green Lake
Towa

Iron
Jackson
Jefferson
Juneau
Kenosha
Kewaunee
LaCrosse
Lafayette
Langlade
Lincoln
Manitowoc
Marathon
Marinette
Marquette
Menominee
Milwaukee
Monroe
Oconto
Oneida
Outagamie
Ozaukee
Pepin
Pierce
Polk
Portage
Price
Racine
Richland
Rock

Rusk

St. Croix
Sauk
Sawyer
Shawano
Sheboygan
Taylor
Trempealeau
Vernon
Vilas

ATCP 48.16

TABLE 1 (Continued)
Probable 24-hour Rainfall Events, In Inches of rain,
for counties in Wisconsin

10-year
43
4.0
3.8
4.1
4.1
4.1
43
4.2
4.0
3.6
3.9
4.2
4.2
3.6
3.9
3.7
4.3
4.2
4.0
43
3.8
4.2
4.0
4.1
4.0
3.7
43
43
3.8
3.9
3.8
4.0
3.6
4.1
3.7
3.9
4.2
3.7
3.8
3.8
3.9
43
4.2
4.1
4.0
4.0
4.0
43
4.1
4.1
4.2
4.2
4.0
3.8
3.8
4.1
43
43
3.8

25-year
4.8
4.6
44
4.7
4.7
4.7
5.0
4.8
4.6
4.1
4.4
4.7
4.7
4.1
4.5
4.2
5.0
4.8
4.6
4.9
43
4.8
4.6
4.7
4.6
4.2
4.9
4.9
43
44
4.3
4.5
4.1
4.6
43
4.5
4.8
4.2
43
4.4
4.4
4.8
4.8
4.7
4.5
44
4.6
4.9
4.7
4.6
4.7
4.8
4.5
4.4
4.4
4.6
4.8
4.9
4.3
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TABLE 1 (Continued)
Probable 24-hour Rainfall Events, In Inches of rain,
for counties in Wisconsin

10-year 25-year
Walworth 4.1 4.6
Washburn 4.0 4.5
Washington 39 4.5
Waukesha 4.0 4.6
Waupaca 39 4.5
Waushara 4.0 4.6
Winnebago 3.9 4.5
Wood 4.1 4.6

Note: The data of table 1 were obtained by extrapolation from maps published by
the National Weather Service in Technical Paper No. 40, “Rainfall Frequency Atlas
of the United States.”

(2) INSPECTION REPORT. A county drainage board shall pre-
pare a report summarizing the results of its storm inspection un-
der sub. (1). The report shall identify any significant storm dam-
age identified in the inspection, and shall indicate how the board
plans to repair the damage. The county drainage board shall file
a copy of its storm inspection report with the department when
the county drainage board files its annual report under s. ATCP
48.14.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

ATCP 48.18 Department review and action. (1) The
department shall review inspection reports submitted by county
drainage boards under this subchapter.

(2) The department may do any of the following which the
department considers necessary:

(a) Inspect and copy county drainage board records, or issue
an order under s. ATCP 48.52 requiring a county drainage board
to file with the department a copy of any record or report required
under this chapter.

(b) Conduct inspections or other investigations to verify the
findings made or reported by a county drainage board.

(c) Issue an order under s. ATCP 48.52 requiring a county
drainage board to file a specific maintenance or repair plan. As
part of the maintenance or repair plan, the department may re-
quire the county drainage board to include engineering specifica-
tions, specifications for the deposition of dredged materials, a fi-
nancing plan and other relevant information.

(d) Issue an order under s. ATCP 48.52 which prohibits the
construction or alteration of a district drain or corridor if the con-
struction or alteration violates this chapter.

(e) Issue an order under s. ATCP 48.52 which requires a
county drainage board to comply with applicable requirements
under this chapter.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

Subchapter IV — District Map, Drains and Corridors

ATCP 48.20 Drainage district specifications. (1)
SPECIFICATIONS REQUIRED. By December 31, 2000, every
county drainage board shall adopt complete specifications for
each drainage district under that board’s jurisdiction. The depart-
ment shall approve the specifications before the county drainage
board adopts them. The specifications shall include all of the
following:

(a) A map which clearly and accurately shows all of the
following:

1. The boundaries of the drainage district, as last confirmed
by the circuit court or as last revised by the county drainage board
under ss. 88.77 to 88.80, Stats.
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Note: If the existing boundary of a drainage district is not clearly documented by
a circuit court order, or by a county drainage board order under ss. 88.77 to 88.80,
Stats., the county drainage board should clarify that boundary by appropriate proce-
dures under ss. 88.77 to 88.80, Stats. See s. ATCP 48.21 (1).

2. The intended alignment and extent of every district drain.
If private drains are connected to district drains, the map shall
clearly identify which drains, or portions of drains, are district
drains.

3. The intended location and width of every district corridor
required under s. ATCP 48.24.

(b) The intended cross-section of every district drain. Each
vertical section in the cross-section of a district ditch shall in-
clude all of the following elements:

1. The intended top and bottom width of the ditch.
2. The intended depth of the ditch.
3. The intended side slope angle of the ditch.
4. Any drainage structures intersected by that vertical
section.
Note: The vertical sections comprising the cross-section of a district drain should

normally be taken at intervals of not more than 1/3 mile along the entire length of
the drain, and at points where structures or changes in drain slope occur.

(c) The grade profile of every district drain. The grade profile
of a district ditch shall include all of the following elements:

1. The intended grade elevations of the top and bottom of the
ditch.

2. The estimated water surface elevations in the ditch at base
flow. The county drainage board shall use a method described in
ch. ATCP 48 Appendix A, or another method approved by the de-
partment, to estimate water surface elevations at base flow.

3. The peak water surface elevations in the ditch in the event
of a 10-year 24-hour storm event. The county drainage board
shall use the method described in ch. ATCP 48 Appendix A, or
another method approved by the department, to estimate peak
water surface elevations in the event of a 10-year 24 hour storm
event.

Note: The formally established “grade profile” effectively determines drainage
access and the depth of drainage provided to landowners. When a county drainage
board documents the “grade profile” of a district drain, the county drainage board
may also wish to determine the elevations of known points at which private drains
empty into that district drain.

(2) NOTICE TO LANDOWNERS; OPPORTUNITY TO OBJECT. Be-
fore a county drainage board applies to the department for ap-
proval of proposed drainage district specifications required under
sub. (1), the county drainage board shall do all of the following:

(a) Mail or deliver, to every known landowner in the drainage
district, written notice of the proposed specifications. The notice
shall include the proposed specifications or shall explain how the
landowner may obtain them. The notice shall also include an an-
nouncement of the meeting required under par. (c), including the
date, time and place of the meeting.

(b) Publish a class 2 notice, under ch. 985, Stats., of the meet-
ing under par. (c). The notice shall explain the purpose of the
meeting, and shall include the meeting date, time and place.

(c) Hold a public meeting to explain and discuss the proposed
specifications. The county drainage board shall make the pro-
posed specifications available for public inspection at the
meeting.

(d) Give landowners at least 30 days after the public meeting
to file, with the county drainage board, written objections to the
proposed specifications.

(3) DEPARTMENT APPROVAL. (a) To obtain the department’s
approval under sub. (1), a county drainage board shall file all of
the following with the department:

1. The drainage district specifications for which the county
drainage board seeks approval.
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2. A description of how the county drainage board estab-
lished the specifications.

3. Documentation showing that the county drainage board
has complied with sub. (2).

4. Notice of every landowner objection filed under sub. (2)
(.

5. The county drainage board’s position on every unresolved
objection under sub. (2) (d).

6. Other relevant information required by the department.

(b) Within 90 days after a county drainage board files a com-
plete application under par. (a), the department shall approve or
disapprove the specifications proposed by the county drainage
board. The department may, for good cause, extend the approval
deadline to a date specified by the department.

Note: The department will consult with the department of natural resources be-
fore approving drainage district specifications proposed by the county drainage
board. Among other things, the department will ask the department of natural re-
sources to identify which, if any, drains in the district have a navigable stream
history.

(4) FILING APPROVED SPECIFICATIONS. Within 30 days after
the county drainage board adopts drainage district specifications
under this section, the county drainage board shall file the speci-
fications with the department, the county zoning administrator
and the county register of deeds. Specifications are not formally
established until they are approved, adopted and filed.

Note: A landowner may challenge formally established drain specifications that
violate this chapter or ch. 88, Stats., even if the department has approved those spec-
ifications. (In some cases, the department may not be aware of a violation when it
approves the specifications.)

(5) DESIGNATING DISTRICT DRAINS. A county drainage board
may not, over the objection of any landowner who owns or holds
an easement to the land on which a drain is located, designate that
drain as a district drain under sub. (1) (a) 2. unless the drainage
board does at least one of the following:

(a) Documents that a circuit court has, by order, designated
that drain as a district drain.

(b) Documents that the drain has, historically, been operated
and maintained as a district drain.

(c) Complies with s. ATCP 48.21 (2).

Note: A drain is not necessarily a “district drain” merely because it is located on
land within a drainage district, or merely because it provides drainage for more than
one landowner. In some cases, lands within a drainage district are drained by private
drains that empty into district drains. Private drains are not operated or maintained
by the county drainage board; nor is there any district corridor surrounding a private
drain.

(6) DRAIN CROSS-SECTION, GRADE PROFILE AND ALIGNMENT.
(a) Except as provided in par. (b) or (c), the county drainage
board shall adopt under sub. (1) the cross-sections, grade profiles
and alignments last confirmed by the circuit court. If a county
drainage board is unable to locate court specifications for a drain
cross-section, grade profile or alignment, the drainage board may
reconstruct those specifications based on physical evidence of
historical conditions in the drainage district.

Note: For example, a county drainage board may be able to document a historical
grade profile by physical evidence including soil conditions and invert elevations of
historical structures along the alignment of the district drain.

(b) A cross-section, grade profile or alignment adopted under
sub. (1) shall incorporate changes which the county drainage
board, acting within its statutory authority, approved prior to Sep-
tember 1, 1999, except that a grade profile adopted under sub. (1)
may not incorporate a change which the drainage board purported
to approve prior to September 1, 1999, over the unresolved objec-
tion of a landowner whose access to drainage was affected by that
change. A grade profile change is deemed to affect a landowner’s
access to drainage if it impedes gravity flow of water from his or
her land, through a real or assumed drain, to any real or assumed
outlet at the formally established cross-section and grade profile
of the district drain.

ATCP 48.21

(c) A county drainage board may proceed under s. ATCP
48.21 to change or clarify the cross-section, grade profile or
alignment of a district drain.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95; r. and recr. Register, Au-
gust, 1999, No. 524, eff. 9-1-99; corrections in (1) (¢) 2., 3. made under s. 13.92 (4)
(b) 7., Stats., Register April 2013 No. 688.

ATCP 48.21 Changing drainage district specifica-
tions. (1) CHANGING A DRAINAGE DISTRICT BOUNDARY. (a) A
county drainage board may not change any drainage district
boundary except by applicable procedures specified under ss.
88.77 to 88.80, Stats.

Note: If the existing boundary of a drainage district is not clearly documented by
a circuit court order, or by a county drainage board order under ss. 88.77 to 88.80,
Stats., the county drainage board should clarify that boundary by appropriate proce-
dures under ss. 88.77 to 88.80, Stats.

(b) Whenever a county drainage board changes any drainage
district boundary pursuant to ss. 88.77 to 88.80, Stats., the county
drainage board shall file a record of the change with the depart-
ment, the county zoning administrator and the county register of
deeds. The record shall include all of the following:

1. A revised map of the drainage district, showing the new
boundary.

2. Proof of compliance with par. (a).

(2) DESIGNATING PRIVATE DRAIN AS DISTRICT DRAIN. (a) A
county drainage board may not designate a private drain as a dis-
trict drain unless the county drainage board does at least one of
the following:

1. Obtains the written consent of every landowner who owns
or holds an easement to land on which the drain is located.

2. Purchases or condemns, pursuant to s. 88.21 (6), Stats.,
and ch. 32, Stats., all of the land newly required for that district
drain and for any district corridor required for that drain under s.
ATCP 48.24.

3. Properly designates the drain as a district drain in a pro-
ceeding under s. 88.73 or 88.77 to 88.80, Stats.

(b) Whenever a county drainage board designates a private
drain as a district drain, the county drainage board shall file a
record of that designation with the department, the county zoning
administrator and the county register of deeds. The record shall
include all of the following:

1. A revised map of the drainage district, showing the desig-
nated drain and any district corridor required under s. ATCP
48.24 for that designated drain.

2. Proof of compliance with par. (a).

Note: A drain is not necessarily a “district drain” merely because it is located on
land within a drainage district, or merely because it provides drainage for more than
one landowner. In some cases, lands within a drainage district are drained by private
drains that empty into district drains. Private drains are not operated or maintained
by the county drainage board; nor is there any district corridor surrounding a private
drain. Under s. ATCP 48.24, a district corridor is required for a “district ditch” but
not for other district drains.

(3) CHANGING A FORMALLY ESTABLISHED CROSS-SECTION.
(a) A county drainage board may not change the formally estab-
lished cross-section of a district drain without the department’s
approval under s. ATCP 48.34.

Note: A “formally established” cross-section is one established by circuit court
order, or by county drainage board action under s. ATCP 48.20 or this section. See
s. ATCP 48.01 (13r).

(b) Whenever a county drainage board changes the formally
established cross-section of a district drain with department ap-
proval, the county drainage board shall file a clear record and de-
scription of the change with the department, the county zoning
administrator and the county register of deeds.

(4) CHANGING A FORMALLY ESTABLISHED ALIGNMENT. (a)
A county drainage board may not change the formally established
alignment of a district drain unless the county drainage board
does all of the following:
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1. Obtains the written consent of each owner of land that is
newly included in the district corridor because of the realign-
ment, or condemns that newly included land pursuant to s. 88.21
(6), Stats., and ch. 32, Stats. This subdivision does not apply if
the realignment brings no new land into the district corridor, or if
no district corridor is required under s. ATCP 48.24.

2. Obtains the department’s approval under s. ATCP 48.34.

Note: A “formally established” alignment is one established by circuit court or-
der, or by county drainage board action under s. ATCP 48.20 or this section. See s.
ATCP 48.01 (13r). Under s. ATCP 48.24, a district corridor is required for a “dis-
trict ditch” but not for other district drains.

(b) Whenever a county drainage board changes the formally
established alignment of a district drain, the county drainage
board shall file a record of the change with the department, the
county zoning administrator and the county register of deeds.
The record shall specifically describe the change, and shall in-
clude a new map of the drainage district if the change affects a
map previously filed under s. ATCP 48.20 or this section.

(5) CHANGING A FORMALLY ESTABLISHED GRADE PROFILE.
(a) A county drainage board may not change the formally estab-
lished grade profile of a district drain unless the county drainage
board does all of the following:

1. Provides, to every landowner in the drainage district
whose access to drainage will be affected by the proposed
change, a written notice that clearly describes the proposed
change and gives the landowner at least 30 days to object. A
change is deemed to affect a landowner’s access to drainage if it
impedes gravity flow of water from his or her land, through a real
or assumed drain, to any real or assumed outlet at the formally es-
tablished cross-section and grade profile of the district drain.

2. Resolves, to the satisfaction of the objecting landowner,
every timely objection filed with the county drainage board by a
landowner who is entitled to notice under subd. 1.

3. Obtains the department’s approval for the proposed
change under s. ATCP 48.34.

Note: A “formally established” grade profile is a grade profile established by cir-
cuit court order, or by county drainage board action under s. ATCP 48.20 or this sec-
tion. Sees. ATCP 48.01 (13r). The department may not approve a change to a for-
mally established grade profile if any objection by an affected landowner under par.
(a) 1. remains unresolved. See ss. ATCP 48.34, 48.36 and 48.38.

(b) Whenever a county drainage board changes the formally
established grade profile of a district drain with the department’s
approval, the county drainage board shall file a record of the
change with the department, the county zoning administrator and
the county register of deeds. The record shall clearly describe the
change, if any, to each element of the grade profile under s. ATCP
48.20 (1) ().

History: Cr. Register, August, 1999, No. 524, eff. 9-1-99.

ATCP 48.22 Construction and maintenance; gen-
eral. (1) REQUIREMENT. A county drainage board shall design,
construct, maintain, repair and restore district drains and corri-
dors in compliance with this subchapter.

(2) COMPLIANCE PLAN. A county drainage board shall file
with the department, by December 31, 2001, a plan showing how
the county drainage board intends to bring district drains and cor-
ridors under its jurisdiction into compliance with this subchapter.
The county drainage board shall file a separate plan for each
drainage district in the county. The plan shall include all of the
following:

(a) A professionally drawn map of the drainage district, show-
ing all district drains. The map shall clearly identify the relevant
features of the drainage district, including municipal and other
connections to district drains, significant structures such as dams,
and the location of existing spoil deposits.

(b) A restoration plan that identifies all of the following:
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1. Drain segments that no longer conform to formally estab-
lished cross-sections, grade profiles or alignments.

2. A priority sequence and schedule for restoring noncom-
plying drains to their formally established cross-sections, grade
profiles and alignments.

3. An estimate of the amount of material to be removed from
each drain scheduled for restoration.

4. The intended disposition of removed materials, including
the locations at which the materials will be deposited.

5. The projected costs of restoration, and a plan for financing
those costs.

(c) A repair and maintenance plan that includes all of the
following:

1. A plan for routine maintenance of drainage structures.

2. A plan for maintaining district corridors and controlling
woody vegetation in those corridors.

3. A plan for special repair and maintenance projects, if any.

4. The projected costs of repair and maintenance, and a plan
for financing those costs.

(d) A plan for controlling soil erosion and runoff in the
drainage district. The plan shall include the estimated cost to im-
plement the plan.

(2m) HEARING ON COMPLIANCE PLAN. (a) Before a county
drainage board files a compliance plan with the department under
sub. (2), the county drainage board shall do all of the following:

1. Provide every known landowner in the drainage district
with notice by mail announcing a public meeting at which a copy
of the plan shall be available for inspection. The county drainage
board shall also publish a class 2 notice of the meeting under ch.
985, Stats.

2. Give landowners at least 30 days after the public meeting
to file, with the county drainage board, written objections to the
compliance plan.

(b) Whenever a county drainage board files a compliance plan
with the department under sub. (2), the county drainage board
shall also file all of the following:

1. Documentation showing that the county drainage board
has complied with par. (a).

2. Notice of any unresolved objections filed under par. (a) 2.,
and the county drainage board’s position on those unresolved
objections.

(2r) COMPLIANCE DEADLINE. A county drainage board shall
bring every drainage district into compliance with this subchapter
by December 31, 2004 unless the department, in response to un-
usual or unavoidable circumstances, extends the compliance
deadline in writing.

(3) EMPLOYEES AND AGENTS. A county drainage board may
employ or contract with qualified persons to survey, design, con-
struct, maintain, repair or restore district drains and corridors on
behalf of the county drainage board.

Note: Under s. ATCP 48.36 (1) (f), a construction project must be designed by a
qualified engineer. Sections 88.20 and 946.13, Stats., prohibit conflicts of interest
by members of a drainage board. Under s. 88.145, Stats., a county drainage board
may authorize any owner of land in a drainage district to undertake work approved
by the drainage board. The liability of a landowner who does work with the ap-
proval of the county drainage board is limited by ss. 88.145, 893.80 and 895.46 (8),
Stats.

(4) AUTHORITY TO ENTER LANDS. A member of a county
drainage board or an employee or other authorized agent of a
county drainage board may do any of the following:

(a) Enter onto any lands in a drainage district in order to sur-
vey, design, construct, maintain, repair or restore a district drain
or corridor.
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(b) Perform survey, construction, maintenance, repair and
restoration operations on a district drain or corridor, including
operations requiring excavation or modification of private land.

Note: See s. 88.13, Stats.

(5) NOTICE TO LANDOWNER. Before a county drainage board
or its agent performs any survey, design, construction, mainte-
nance, repair or restoration operations on private land, other than
in a district corridor under s. ATCP 48.24, the county drainage
board or its agent shall notify the landowner. Notice may be
given in person, by telephone, by mail or, if the landowner is not
available, by posting notice at a conspicuous location at an en-
trance to the land. Notice under this section is adequate if given
at any time prior to entry.

(6) CONSTRUCTION PLANS. No county drainage board or its
agent may, without the department’s written approval, proceed
with any construction project or other action under s. ATCP
48.34 for which that approval is required. No county drainage
board or its agent may, without the department’s written ap-
proval, deviate from the project plan and specifications approved
by the department.

(7) OTHER AGENCIES; APPROVAL. Before starting any con-
struction, maintenance, repair or restoration operation under this
chapter, a county drainage board shall obtain from the appropri-
ate government agencies all permits and approvals required for
that operation.

Note: Certain construction, maintenance, repair and restoration operations in a drainage dis-
trict may require permits or approvals from the army corps of engineers; the Wisconsin depart-
ment of natural resources; the Wisconsin department of agriculture, trade and consumer protec-
tion or local zoning authorities.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95; r. and recr. (2), cr. (2m)
and (2r), am. (6), Register, August, 1999, No. 524, eff. 9-1-99.

ATCP 48.24 District corridors. (1) CORRIDOR RE-
QUIRED. A county drainage board shall establish and maintain a
district corridor around every district ditch. The county drainage
board shall maintain the district corridor, in compliance with this
subchapter, for all of the following purposes:

(a) To provide effective access for the county drainage board
and its agents, and for their vehicles and equipment, over the en-
tire length of the district ditch.

(b) To provide a buffer against land uses which may adversely
affect water quality in the district ditch.

(2) WIDTH OF CORRIDOR. A district corridor shall extend for
20 feet from the top of the ditch bank on each side of a district
ditch. A county drainage board may, by giving specific notice to
landowners, establish a wider corridor if necessary to permit ve-
hicle access or to protect water quality in the district ditch.

Note: Under s. ATCP 48.28, a county drainage board is required to control the
growth of woody vegetation in a district corridor, except that a county drainage
board may allow the growth of woody vegetation in portions of a district corridor if
it does not interfere with effective access to district drains.

(3) ACCESS TO CORRIDOR. Except as provided under sub. (4),
a member of a county drainage board or an employee or other au-
thorized agent of a county drainage board may, without prior no-
tice to a landowner, do any of the following:

(a) Enter a district corridor, and bring vehicles and equipment
into a district corridor, for the purpose of inspecting, surveying,
maintaining, repairing, restoring or improving a district drain or
corridor.

(b) Perform operations in a district corridor related to the
maintenance, repair, restoration or improvement of a district
drain or corridor, including cutting, mowing, pesticide applica-
tion, dredging, excavation and other operations.

(4) NOTICE OF ACTIVITIES IN THE CORRIDOR. Before a county
drainage board or its agent does either of the following in a dis-
trict corridor, the county drainage board or its agent shall notify

ATCP 48.26

the landowner by one of the methods specified under s. ATCP
48.22 (5):

(a) Cutting trees that are more than 6 inches in diameter mea-
sured at breast height.

(b) Excavating or depositing materials in the district corridor.

(5) ROW CROPPING AND OBSTRUCTIONS IN DISTRICT CORRI-
DOR. (a) No person may do any of the following without written
permission from the county drainage board:

1. Engage in row cropping in a district corridor.

2. Place in a district corridor any building or other obstruc-
tion that interferes with the county drainage board’s ability to in-
spect, restore and maintain the district ditch and corridor.

(b) A county drainage board may give a person written per-
mission to engage in activities under par. (a), subject to condi-
tions or limitations which the drainage board specifies in writing.

Note: In deciding whether to authorize row cropping in a district corridor, a
county drainage board should consider whether that row cropping will increase
maintenance requirements, soil erosion, or movement of suspended solids to district
drains. It may consider relevant factors such as the type of row cropping and tillage
proposed, the topography of the district corridor, and the type, quality and character
of the soil and subsoil in the district corridor.

(c) A person who engages in row cropping or places any ob-
struction in a district corridor under par. (a), with or without
drainage board permission, waives any claim for damages to
those crops or obstructions that may be caused by county
drainage board activities authorized under ch. 88, Stats., or this
chapter.

(d) This subsection does not require a landowner to remove
any building or fixture constructed or installed in a district corri-
dor prior to September 1, 1999. The owner of the preexisting
building or fixture waives any claim for damages to that building
or fixture that may be caused by county drainage board activities
authorized under ch. 88, Stats., or this chapter.

Note: See s. ATCP 48.28 related to the control of woody vegetation in a district
corridor.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95; r. and recr. (5), Register,
August, 1999, No. 524, eff. 9-1-99.

ATCP 48.26 District drains; design, construction
and maintenance. (1) DRAINAGE CAPACITY. Every district
drain constructed after July 1, 1995 shall be designed and con-
structed so that it is capable of removing the volume of water
from a 10-year 24-hour rainfall event within 48 hours after that
rainfall event. For each county, a 10-year 24-hour rainfall event is
the amount of rain shown in table 1 falling in 24 hours.

(2) DITCH STABILITY. (a) A county drainage board shall de-
sign and construct every district ditch, including the ditch bed,
banks, and related structures such as culverts, bridges and inlets,
so that the ditch will remain stable when subjected to a 10-year
peak discharge under sub. (1). A district ditch is not required to
contain the entire volume of water from the peak discharge. The
stability standard under this paragraph does not apply to a district
ditch or related structure constructed prior to July 1, 1995.

(b) A county drainage board shall repair and maintain every
district ditch, as necessary, to restore and maintain the stability of
that ditch.

(3) DISTRICT DRAINS MUST CONFORM TO SPECIFICATIONS. A
county drainage board shall restore, repair, maintain and, if nec-
essary, modify district drains so that each district drain conforms
to the specifications formally established for that drain by court
order, or by county drainage board action under s. ATCP 48.20 or
48.21. If the county drainage board levies any cost assessment
for work needed to conform a drain to formally established spec-
ifications, it shall levy the assessment according to subchapter II.

(4) REMOVING OBSTRUCTIONS. A county drainage board
shall remove sediment dams, windfalls, deadfalls, sand bars,
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beaver dams and other obstructions from district ditches. The
county drainage board shall remove the obstructions annually, or
more frequently as necessary. The county drainage board shall
also remove submerged vegetation from district ditches as
necessary.

(5) RESTORATION PROJECTS; NOTICE TO DEPARTMENT. A
county drainage board shall notify the department in writing be-
fore the county drainage board initiates any restoration project in
a drainage district which involves the removal of more than 3,000
cubic yards of material.

Note: A county drainage board does not need department approval for a restora-
tion project, but may need a dredging permit from the Wisconsin department of nat-
ural resources under s. 30.20 or s. 88.31, Stats. A county drainage board may not,
under the guise of a “restoration project,” dredge below the bottom elevation speci-
fied as part of the formally established grade profile. See definition of “restoration
project” under s. ATCP 48.01 (21).

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95; r. and recr. (3), cr. (5),
Register, August, 1999, No. 524, eff. 9-1-99.

ATCP 48.28 Controlling woody vegetation. (1) Re-
QUIREMENT.  Except as provided under sub. (2), a county
drainage board shall control the growth of woody vegetation in
district ditches and corridors to ensure effective drainage and ef-
fective access for inspection, maintenance and repair. A county
drainage board may control woody vegetation by one or more of
the methods specified under sub. (3).

(2) EXCEPTION. A county drainage board may allow the
growth of woody vegetation in portions of a district corridor, pro-
vided that the woody vegetation does not interfere with effective
access to district drains. A county drainage board, when deciding
whether to allow the growth of woody vegetation, shall consider
how the woody vegetation may affect the cost of maintaining and
cleaning district drains. Any portions of a corridor left in woody
vegetation shall be maintained under a resource conservation
plan developed in cooperation with the county land conservation
department or the United States natural resources conservation
service.

Note: In some parts of a district corridor, woody vegetation may have important
value as wildlife habitat, or for controlling soil erosion. Ordinarily, ditches are not
subject to local shoreland or wetland zoning ordinances. However, in a small num-
ber of situations, where ditches are considered natural navigable streams, local ordi-

nances may limit the cutting of woody vegetation. See s. 281.31 (2m), Stats., and
chs. NR 115 and 117.

(3) METHODS FOR CONTROLLING WOODY VEGETATION. A
county drainage board may use any of the following methods to
control the growth of woody vegetation in a district ditch or
corridor:

(a) Mowing. A county drainage board may mow a district
ditch or corridor to control the growth of woody vegetation.
Mowing may include hand cutting where necessary. If only
mowing is used to control the growth of woody vegetation in a
district ditch or corridor, the county drainage board shall mow the
ditch or corridor at least once every 5 years, and more often if
necessary.

(b) Pesticide applications. A county drainage board may ap-
ply pesticides to control the growth of woody vegetation in a dis-
trict ditch or corridor. Pesticides shall be applied according to la-
bel directions, and in compliance with ch. ATCP 29 and other ap-
plicable state and federal laws and regulations.

(c) Burning. Subject to applicable local regulations, a county
drainage board may use controlled burning to control the growth
of woody vegetation in a district ditch or corridor.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

ATCP 48.30 Controlling soil erosion and runoff. (1)
GENERAL. A county drainage board shall take appropriate mea-
sures to minimize soil erosion and the movement of suspended
solids into district drains. A county drainage board may monitor
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water in district drains to determine the amounts and sources of
suspended solids in the water.

(2) CORRIDORS AND DRAINS. A county drainage board shall
design, construct and maintain district drains and corridors to
minimize soil erosion and the movement of suspended solids into
district drains.

Note: Erosion control methods are described in the “Wisconsin construction site
best management practices handbook” which is available for viewing at the county
land conservation department, or for purchase from the Wisconsin department of
administration, document sale division, 4622 University Avenue, Madison, WI
53705-2156.

(3) VEGETATIVE COVER. (a) A county drainage board shall
maintain effective vegetative cover, or equally effective erosion
control practices, in every district ditch and corridor. When ditch
banks are planted with vegetation to stabilize those banks, the
plant variety or seed mixture shall be one of those listed in the
United States department of agriculture natural resources conser-
vation service technical guide, critical area planting standard
342, 1985 edition, including supplements through 1988. The ap-
plication rate shall also conform to critical area planting standard
342. If construction or maintenance activities disturb the vegeta-
tive cover in a district ditch or corridor, the drainage board shall
promptly replant the disturbed area to restore an effective vegeta-
tive cover.

Note: The United States department of agriculture natural resource conservation
service technical guide is on file with the department, the secretary of state and the
legislative reference bureau. Copies of individual standards may be obtained from
the United States department of agriculture natural resources conservation service
field offices and from county land conservation department offices.

(b) A county drainage board may permit land uses in district
corridors that provide effective vegetative cover and erosion
control.

(4) INLETS TO DISTRICT DITCHES. Inlets to district ditches,
whether from private or district drains, shall be designed and
maintained to prevent soil erosion. Surface drainage entering a
district ditch shall be controlled by means of buffer strips, pipe
inlets, drop spillways or other devices to prevent soil erosion and
uncontrolled flow over ditch banks.

(5) PRIVATE DRAINS. (a) Private drains that transport water
to district drains, whether from agricultural or nonagricultural
lands, shall be designed, constructed and maintained to prevent
soil erosion, and to minimize the movement of suspended solids
into district drains. A county drainage board may require that pri-
vate drains carrying water from nonagricultural lands be de-
signed according to a stormwater management plan, and
equipped with facilities such as settling ponds or detention basins
to minimize excessive discharges of water or suspended solids
into district drains.

(b) If a private drain does not comply with par. (a), the county
drainage board may do any of the following:

1. Refuse to permit any connection between the private drain
and the district drain.

2. Order that the private drain be modified to comply with
par. (a).

3. Order that the private drain be disconnected from the dis-
trict drain.

4. Pursuant to s. ATCP 48.02 (4), assess the owner of the pri-
vate drain for construction costs incurred by the drainage district
because the private drain does not comply with par. (a).

Note: A county drainage board may also initiate a court action against the owner
of the private drain. The county drainage board may ask the court to enjoin viola-
tions of par. (a), and may seek recovery of damages incurred by the drainage district

because of those violations. A person violating par. (a) may also be subject to a civil
forfeiture under s. 88.11 (8), Stats.

(6) EROSION CONTROL PRACTICES ON DRAINED LANDS. (a)
An owner of land in a drainage district shall implement appropri-
ate erosion control practices on that land to minimize soil erosion
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and the movement of suspended solids into district drains. A
county drainage board may require a landowner to implement
erosion control practices recommended by the United States de-
partment of agriculture natural resources conservation service,
the county land conservation department or an engineer approved
by the department.

(b) If alandowner fails to implement erosion control practices
required by a county drainage board under par. (a), the county
drainage board may do any of the following:

1. Refuse to permit any connection between the landowner’s
private drain and the district drain.

2. Order the landowner to comply with par. (a).

3. Order that the landowner’s private drain be disconnected
from the district drain.

4. Pursuant to s. ATCP 48.02 (4), assess the landowner for
construction costs incurred by the drainage district because of the
landowner’s failure to implement erosion control practices re-
quired by the county drainage board under par. (a).

Note: A county drainage board may also initiate a court action against a
landowner who violates par. (a). The county drainage board may ask the court to en-
join violations of par. (a), and may seek recovery of damages incurred by the
drainage district because of those violations. A landowner violating par. (a) may
also be subject to a civil forfeiture under s. 88.11 (8), Stats.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

ATCP 48.32 Deposition of materials. (1) Materials
dredged or excavated in connection with the construction,
restoration, repair or maintenance of district drains may be spread
on land or placed in piles according to this section. Berms, levees

¢

ATCP 48.33

and other depositions in a district corridor shall comply with this
section.

Note: The deposition of dredged or excavated material may be subject to addi-
tional restrictions under federal, state and local laws.

(2) The deposition of excavated materials, whether by land
spreading or piling, shall conform as nearly as practicable to the
american society of agricultural engineers engineering practice
number 407.1, section 5, as reconfirmed in December, 1996.

Note: Copies of ASAE EP 407.1, section 5 are on file with the department and
the legislative reference bureau. Copies may be obtained from the department. A
county drainage board may also contact the United States department of agriculture
natural resources conservation service or the army corps of engineers for technical
assistance related to the deposition of removed materials. The department can pro-
vide the addresses of these agencies.

(3) If dredged or excavated materials are spread on land, the
materials shall be graded and smoothed to blend into cultivated
lands. The surface slope of the spread materials shall not exceed
a slope of 8:1. Spread materials may not be more than 2 feet deep
at the top of a ditch bank.

Note: See Figure 1.

(4) No portion of a pile of dredged or excavated materials
may be closer than 12 feet to the top of a ditch bank. Materials
shall be piled at a stable angle of repose for those materials. No
slope of any pile may exceed a slope of 2:1.

(5) No dredged or excavated material may be placed in a wet-
land except in compliance with applicable federal, state and local
permit requirements.

Note: Figure 1, which is based on ASAE EP 407.01, section 5, illustrates the re-
quirements of this section:
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Figure 1. Methods of Material Disposal

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95; am. (2), Register, August, 1999, No. 524, eff. 9-1-99.

ATCP 48.33 Structures impeding drainage. (1)
PROHIBITION. Except as provided in sub. (2), no county drainage
board may install or modify any structure in a district drain, or
approve the installation or modification of any structure in a dis-
trict drain, if the installation or modification causes or aggravates
a deviation from the formally established grade profile of that

district drain. An installation or modification is rebuttably pre-
sumed to cause or aggravate a deviation from the formally estab-
lished grade profile if it raises the water level in a district drain, or
slows the runoff of water from upstream lands in the drainage
district.
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Note: A “formally established” grade profile is a grade profile established by
court order, or by the county drainage board under s. ATCP 48.20 or 48.21. A per-
son installing or modifying a structure in a district drain may also need a permit
from the state of Wisconsin department of natural resources if the district drain has
a navigable stream history. See ss. 30.12, 30.18 (2), 30.20, 31.02, 88.31 and 88.62
(3), Stats. See also ch. 31, Stats.

(2) TEMPORARY MODIFICATIONS. Subsection (1) does not ap-
ply to any of the following which the county drainage board un-
dertakes or approves:

(a) A temporary structure or modification that is reasonably
necessary to protect the public health, safety or welfare in an
emergency.

(b) A temporary structure or modification that is necessary
for other lawful construction or maintenance operations under
this chapter.

(c) A temporary structure or modification to provide essential
crop irrigation during a drought if all of the following apply:

1. The county drainage board gives written notice of the pro-
posed structure or modification to every upstream landowner
whose access to drainage [will] be affected. A structure or modi-
fication is deemed to affect a landowner’s access to drainage if it
impedes gravity flow of water from his or her land, through a real
or assumed drain, to any real or assumed outlet at the formally es-
tablished cross-section and grade profile of the district drain.

Note: A missing word is shown in brackets.

2. The county drainage board resolves, to the satisfaction of
the objecting landowner, every objection by an upstream
landowner who is entitled to notice under subd. 1.

Note: For example, a county drainage board may resolve a landowner’s objection,
to the satisfaction of a landowner, by imposing conditions under subd. 3 which pro-
tect the interests of that landowner.

3. The county drainage board approves the structure or mod-
ification subject to written conditions that reasonably protect the
public interest and the interests of all landowners in the drainage
district.

Note: A landowner withdrawing water for irrigation may need to obtain a permit
from the state of Wisconsin department of natural resources under s. 30.18 (2) (a) 2.,
Stats.

(d) A temporary structure or modification to provide water for
cranberry harvest, or for cranberry winter ice cover, if all of the
following apply:

1. The structure or modification is installed for not more
than 14 days for cranberry harvest, and not more than 14 days for
cranberry winter ice cover. The county drainage board may, for
good cause, extend a 14-day period for up to 7 more days at the
request of a cranberry grower.

2. The county drainage board gives written notice of the pro-
posed structure or modification to every upstream landowner
whose access to drainage will be affected. A structure or modifi-
cation is deemed to affect a landowner’s access to drainage if it
impedes gravity flow of water from his or her land, through a real
or assumed drain, to any real or assumed outlet at the formally es-
tablished cross-section and grade profile of the district drain.

3. The county drainage board resolves, to the satisfaction of
the objecting landowner, every objection by an upstream
landowner who is entitled to notice under subd. 2.

4. The county drainage board approves the structure or mod-
ification subject to written conditions that reasonably protect the
public interest and the interests of all landowners in the drainage
district.

Note: A county drainage board may not authorize a cranberry grower to install a
temporary structure under par. (d) for more than 14 days, except that the board may
extend a 14-day authorization for up to 7 more days in response to a separate appli-
cation from the cranberry grower under par. (d) 1. An authorization under par. (d)
does not extend from season to season, or from year to year.

A county drainage board might be able to resolve a landowner’s objection under
par. (d) 3., to the satisfaction of a landowner, by imposing conditions under par. (d)
4. which protect the interests of that landowner.

History: Cr. Register, August, 1999, No. 524, eff. 9-1-99.
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Subchapter V — Construction Projects and Drainage
Alterations; Department Approval

ATCP 48.34 Construction projects and drainage al-
terations; department approval required. (1) REQUIRE-
MENT. Except as provided in sub. (2), a county drainage board
may not do any of the following without the department’s written
approval:

(a) Construct or modify any district drain, or authorize any
person to construct or modify a district drain.

(b) Install or modify any structure in a district drain, or autho-
rize any person to install or modify any structure in a district
drain.

(c) Authorize any person to connect a private drain to a dis-
trict drain.

(d) Take any action under s. ATCP 48.20 or 48.21 that
changes the formally established cross-section, grade profile or
alignment of a district drain, regardless of whether that action in-
volves any physical alteration to a district drain or structure.

(2) EXEMPTIONS. Subsection (1) does not apply to any of the
following:

(a) Actions, such as routine maintenance or repair projects,
that do not cause or aggravate any deviation from the formally es-
tablished cross-section, grade profile or alignment of a district
drain. An action is rebuttably presumed to cause or aggravate a
deviation from a formally established grade profile if it raises the
water level in a district drain or slows the runoff of water from
lands in the drainage district.

(b) Restoration projects.

Note: A restoration project is exempt under par. (b) only to the extent that it is
confined within the formally established cross-section, grade profile and alignment
of a district drain, and does not go beyond those formally established specifications.
See definition of “restoration project” under s. ATCP 48.01 (21).

(c) Temporary structures or modifications that a county
drainage board installs or approves in compliance with s. ATCP
48.33 (2).

Note: A county drainage board should consult with the department to determine
whether a particular county drainage board action requires department approval un-
der this section. A county drainage board may seek the department’s advice or as-
sistance regarding any proposed construction, repair, restoration or maintenance ac-
tion, regardless of whether the action requires the department’s approval under this
section. A county drainage board should consult with the department at the early
planning stage to facilitate timely assistance and, if necessary, timely approval. A
county drainage board may not deviate from approved project specifications without
the department’s approval.

A person may need to obtain a permit from the state of Wisconsin department of
natural resources before undertaking a construction or restoration project in a dis-
trict drain which has a navigable stream history. See ss. 30.12, 30.18 (2), 30.20,
31.02, 88.31 and 88.62 (3), Stats. See also ch. 31, Stats.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95; r. and recr. Register, Au-
gust, 1999, No. 524, eff. 9-1-99.

ATCP 48.36 Applying for approval. (1) APPLICATION
REQUIRED. A county drainage board shall apply in writing for de-
partment approval of a proposed action under s. ATCP 48.34.
The application shall include all of the following information, in
detail commensurate with the proposed action:

(a) District name or number. The name or number, or pro-
posed name or number, of the drainage district.

(b) Proposed action. A statement describing the proposed
action.

(c) Objectives. The objectives which the county drainage
board expects to achieve by taking the proposed action. If the
county drainage board expects to improve drainage, the county
drainage board shall express its drainage objectives in terms of
drainage volume, thoroughness of drainage, geographic scope of
drainage, or other pertinent drainage measures.
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(d) Persons requesting action. The persons, if any, who are
asking the county drainage board to take the proposed action.

(e) Estimated cost. The estimated cost of the proposed action,
including any damage awards to landowners who will be ad-
versely affected.

(f) Design specifications. Design specifications for the pro-
posed action, prepared by an engineer who is qualified under s.
88.21 (5), Stats. The design specifications shall comply with ap-
plicable standards under subch. IV. The engineer preparing the
design specifications shall state whether, in the engineer’s judg-
ment, the proposed action as designed will be effective in achiev-
ing the county drainage board’s stated objectives.

(g) Lands and waters affected. A map showing the location
of the proposed action, and the location of the lands and waters
affected by the proposed action. The map shall indicate all of the
following if relevant:

1. The current and proposed use of the affected lands.

2. The topography of the affected lands.

3. The location of any affected wetlands.

4. The identity and location of any affected navigable water-
way, stormwater management district, lake district, priority wa-
tershed or lake under s. 281.65, Stats., or wellhead protection area
under ch. NR 811.

5. The identity and location of any affected building, trans-
portation corridor or utility easement.

(h) Hydrology analysis. A hydrology analysis, prepared by an
engineer who is qualified under s. 88.21 (5), Stats. The hydrol-
ogy analysis shall analyze the effect of the proposed action, if
any, on all of the following:

1. Water surface elevations in district drains at base flow.
The hydrology analysis shall use a method described in ch. ATCP
48 Appendix A, or another method approved by the department,
to estimate water surface elevations at base flow.

2. Peak water surface elevations in district drains in the event
of a 10-year 24-hour storm event. The hydrology analysis shall
use the method described in ch. ATCP 48 Appendix A, or an-
other method approved by the department, to estimate peak water
surface elevations in the event of a 10-year 24-hour storm event.

3. Peak water surface elevations in district drains in the event
of a 25-year 24-hour storm event. The hydrology analysis shall
use the method described in ch. ATCP 48 Appendix A, or an-
other method approved by the department, to estimate peak water
surface elevations in the event of a 25-year 24-hour storm event.

(1) Construction plan. A construction plan, if applicable, in-
cluding all of the following:

1. A plan for controlling construction site erosion.

2. The estimated amount of material, if any, that will be
removed.

3. A plan for depositing removed material, if any, including
the location and configuration of any deposits.

(j) Notice and public hearing. A statement that the county
drainage board has complied with the notice and public hearing
requirement under sub. (2).

(k) Formal changes to cross-section, grade profile or align-
ment. All of the following information if the county drainage
board proposes to change the formally established cross-section,
grade profile or alignment of a district drain:

1. The cross-section, grade profile or alignment which the
county drainage board proposes to change.

2. The new cross-section, grade profile or alignment pro-
posed by the county drainage board. The new specifications shall

ATCP 48.38

be prepared by an engineer who is qualified under s. 88.21 (5),
Stats.

3. If the county drainage board proposes to change a formally
established alignment, a statement that the county drainage board
has complied with s. ATCP 48.21 (4) (a) 1.

4. If the county drainage board proposes to change a formally
established grade profile, a statement that the county drainage
board has complied with s. ATCP 48.21 (5) (a) 1. and 2.

(L) Assessment of benefits to landowners. A statement ex-
plaining how the proposed action will affect the assessment of
benefits to landowners under s. ATCP 48.06, if at all.

Note: See s. ATCP 48.06 (2) (a) and s. 88.46, Stats.

(m) Financing plan. The drainage board’s plan for financing
the proposed action, including any proposed cost assessments to
lands in the drainage district.

Note: See s. ATCP 48.02.

(n) Environmental effects. An assessment of how the pro-
posed action may affect the human and natural environment, in-
cluding effects on all of the following:

1. Lands and land uses identified under par. (g).

2. Surface water levels, quality and temperature.

3. Groundwater levels and quality.

(o) Alternatives. An assessment of alternatives to the pro-
posed action, including the alternative of doing nothing. The as-
sessment shall discuss the relative benefits, costs and environ-
mental effects of the alternatives.

(2) COUNTY DRAINAGE BOARD; NOTICE AND HEARING ON
PROPOSED ACTION. Before a county drainage board submits an
application to the department under sub. (1), it shall do all of the
following:

(a) Publish a hearing notice and hold a public hearing on the
proposed action. The notice and hearing shall comply with appli-
cable requirements under s. 88.05 and 88.065, Stats. The hearing
notice shall clearly describe the proposed action.

(b) Give members of the public at least 30 days, following the
public hearing under par. (a), to comment on the proposed action.

(3) COPIES FILED WITH OTHER AGENCIES. Whenever a
county drainage board files an application with the department
under sub. (1), the county drainage board shall simultaneously
file copies of the application with all of the following:

(a) The Wisconsin department of natural resources.

(b) The United States army corps of engineers.

(c) The county zoning administrator.

(d) The county land conservation committee.

(e) Every municipality affected by the proposed action.

(f) The county highway committee if the proposed action may
affect a public highway.

(4) ADDITIONAL INFORMATION. The department may require
a county drainage board to file additional information, as neces-
sary, before approving or disapproving an application under sub.
(1).

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95; r. and recr. Register, Au-
gust, 1999, No. 524, eff. 9-1-99; correction in (1) (g) 4. made under s. 13.93 (2m) (b)

7., Stats., Register January, 2002 No. 553; corrections in (1) (h) 1. to 3. made under
s. 13.92 (4) (b) 7., Stats., Register April 2013 No. 688.

ATCP 48.38 Department approval or disapproval.
(1) APPROVING DRAINAGE ALTERATIONS. The department may
approve, disapprove, or conditionally approve an action under s.
ATCP 48.34. The department may not approve any action under
s. ATCP 48.34 that causes the cross-section, grade profile or
alignment of a district drain to deviate from the cross-section,
grade profile or alignment formally established for that drain, but
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may do any of the following based on the county drainage board’s
application under s. ATCP 48.36:

(a) Approve an action that formally reestablishes the cross-
section of a district drain.

(b) Approve an action that formally reestablishes the align-
ment of a district drain if the department finds that the county
drainage board has complied with applicable requirements under
s. ATCP 48.21 (4) (a) 1.

(c) Approve an action that formally reestablishes the grade
profile of a district drain if the department finds that the county
drainage board has complied with s. ATCP 48.21 (5) (a) 1. and 2.

(2) DEADLINE FOR APPROVAL OR DISAPPROVAL. Within 45
days after a county drainage board files a complete application
under s. ATCP 48.36, including any additional information which
the department requests under s. ATCP 48.36 (4), the department
shall issue a written notice approving or disapproving the county
drainage board’s proposed action under s. ATCP 48.34. The de-
partment may, for good cause, extend the deadline to a date spec-
ified by the department.

Note: See also ss. 88.32 (3m) and 88.35 (7), Stats.

(3) CONDITIONAL APPROVAL. The department may approve a
proposed action under s. ATCP 48.34 subject to conditions spec-
ified by the department.

(4) REASONS FOR DISAPPROVAL. If the department disap-
proves a proposed action under s. ATCP 48.34, the department
shall give the county drainage board written notice of the reasons.
The department may disapprove a proposed action for any of the
following reasons:

(a) The county drainage board has failed to provide informa-
tion required under s. ATCP 48.36.

(b) The proposed action would violate this chapter or ch. 88,
Stats.

(c) The requested approval would violate this chapter or ch.
88, Stats.

(d) The proposed action is not technically feasible, is not tech-
nically sound, or is not adequately designed to achieve the county
drainage board’s stated objectives.

(e) The proposed action will have a substantial adverse effect
on water quality, or on the human or natural environment.

(5) ENVIRONMENTAL ASSESSMENT. The department shall
prepare an environmental assessment under s. ATCP 3.02 before
it approves a proposed action under s. ATCP 48.34 if any of the
following apply:

(a) The proposed action will drain more than 200 acres of
land not previously drained, or will substantially alter drainage
from more than 200 acres of land.

(b) The proposed action will drain more than 5 acres of
wetlands.

(c) The proposed action involves the construction or modifi-
cation of a dam in a drain with a navigable stream history.

(d) The proposed action involves a cold water fishery in a dis-
trict drain with a navigable stream history.

(e) The proposed action will substantially affect the base flow
in surface waters of the state.

(f) The department determines that an environmental assess-
ment is needed to determine whether an environmental impact
statement is required under s. ATCP 3.03.

(6) ENVIRONMENTAL IMPACT STATEMENT. The department
shall prepare an environmental impact statement under s. ATCP
3.03 before approving a proposed action under s. ATCP 48.34
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only if the department determines that an environmental impact
statement is required under s. ATCP 3.03.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95; r. and recr. Register, Au-
gust, 1999, No. 524, eff. 9-1-99.

Subchapter VI — Landowner Rights and
Responsibilities

ATCP 48.40 Notice of landowner actions affecting
drainage district. (1) REQUIREMENT. A landowner under
sub. (2), including the state of Wisconsin or any county, town, vil-
lage or city, shall notify the county drainage board before under-
taking any action, including any change in land use, that will do
any of the following:

(a) Alter the flow of water into or from a district drain.

(b) Increase the amount of soil erosion, or the movement of
suspended solids to a district drain.

(c) Affect the operation of the drainage district, or the costs
incurred by the drainage district.

(2) APPLICATION. Subsection (1) applies to an owner of land
that receives water from or discharges water to a drainage district,
regardless of whether the land is included in the drainage district.

Note: A county drainage board may take various actions in response to
landowner actions that adversely affect a drainage district. For example, see ss.
ATCP 48.02 (5), 48.04, 48.06 (2), 48.30 and 48.44 (3). See also ss. 88.89 to 88.92,
Stats.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

ATCP 48.42 Removing lands from drainage dis-
trict. No landowner, including the state of Wisconsin or any
county, town, village or city, may do either of the following:

(1) Remove lands from inclusion in a drainage district with-
out obtaining the approval of the county drainage board under s.
88.80, Stats.

(2) Disconnect a private drain from a district drain, except
with the approval of the county drainage board.
History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

ATCP 48.43 Connecting private drains to district
drains; extending private drains. No person may do either
of the following without written approval from the county
drainage board:

(1) Connect a private drain to a district drain.

(2) Extend a private drain that is currently connected to a dis-
trict drain.

Note: Under s. 88.92 (1), Stats., a county drainage board may approve the con-
nection of private drains to district drains, or the extension of private drains from
district drains, and may establish conditions for approval. Under s. 88.92 (2), Stats.,
a person who connects or extends a private drain, or removes a spoil pile, without
drainage board approval is liable for damages incurred by the drainage district as a
result of that action. “Damages” include payments that the drainage district would
have received during the time that the illegal connection or extension existed if the
territory drained by the illegal connection or extension had been subject to
assessment.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95; renum. from ATCP
48.44, Register, August, 1999, No. 524, eff. 9-1-99.

ATCP 48.44 Obstructing or altering district drains.
(1) PROHIBITION. Except as provided under sub. (2), no person
may obstruct or alter a district drain without prior written ap-
proval from the county drainage board.

(2) WITHDRAWING WATER; EXEMPTION. An owner of land
adjacent to a district drain may, without prior approval from the
county drainage board, withdraw water from a district drain and
place an obstruction in the district drain for that purpose while
withdrawing that water if all of the following apply:

(a) The landowner notifies the county drainage board under s.
ATCP 48.40 before withdrawing the water or placing the obstruc-
tion in the district drain.
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(b) The landowner obtains a permit from the department of
natural resources authorizing the withdrawal, if a permit is re-
quired under s. 30.18 (2) (a) 2., Stats.

(c) The obstruction does not elevate the water surface eleva-
tion in the district drain, at the point of the obstruction, above the
base flow elevation specified as part of the formally established
grade profile for that district drain.

(d) Neither the obstruction nor the withdrawal of water re-
duces the base flow, in a district drain that has a navigable stream
history, below the minimum base flow which the state of Wiscon-
sin department of natural resources has established for that dis-
trict drain under s. 88.31, Stats..

Note: A “formally established” grade profile is a grade profile established by
court order, or by the county drainage board under s. ATCP 48.20 or 48.21. A viola-

tion of par. (c) “materially defeats the purposes of drainage” within the meaning of
s. 88.93, Stats.

(e) The withdrawal does not injure any district drain, or make
any district drain more susceptible to injury. Injury to a district
drain includes, for purposes of this paragraph, any of the
following:

1. Damage to any structure in a district drain.

2. The deposition of excavated materials in a district drain.

3. The weakening, undercutting or accelerated erosion of any
side bank in a district drain.

(3) DRAINAGE BOARD MAY REVIEW. A county drainage board
may do any of the following:

(a) Require a landowner to provide information showing that
the landowner’s withdrawal of water complies with sub. (2).

(b) Prohibit a landowner from withdrawing water under sub.
(2) if the drainage board reasonably concludes that the with-
drawal violates this chapter. The drainage board shall document,

in writing, the basis for its conclusion.
History: Cr. Register, August, 1999, No. 524, eff. 9-1-99.

ATCP 48.45 Landowner rights. (1) ACTION TO EN-
FORCE COMPLIANCE. (a) An owner of land in a drainage district
may file a written petition with the county drainage board asking
the county drainage board to do any of the following:

1. Restore, repair, maintain or, if necessary, modify a district
drain in order to conform the drain to the cross-section, alignment
or grade profile formally established for that drain.

Note: Drain specifications are formally established by court order, or by drainage
board action under s. ATCP 48.20 or 48.21. Deviations from formally established
specifications may effectively deprive landowners of drainage to which they are
legally entitled.

2. Remove an obstruction placed in a district drain in viola-
tion of this chapter or ch. 88, Stats.

3. Correct a violation of this chapter or ch. 88, Stats.

(b) A petition under par. (a) shall identify the grounds for the
petition and the action requested of the county drainage board. A
county drainage board may require the petitioner to provide fur-
ther information which is reasonably necessary in order for the
board to properly evaluate the petition.

(c) Within 60 days after a landowner files a complete petition
with the county drainage board, the county drainage board shall
provide the landowner with a written response that does all of the
following:

1. Describes and explains the action, if any, which the county
drainage board will take in response to the petition.

2. Explains the county drainage board’s refusal to take action
on the petition, if the county drainage board refuses to take
action.

(d) A petitioner under par. (a) may, after receiving a county
drainage board’s response under par. (c), file a written petition
with the department alleging that a county drainage board has vi-

ATCP 48.46

olated this chapter or ch. 88, Stats. The department may conduct
an investigation to determine whether the county drainage board
has violated this chapter or ch. 88, Stats. If the department finds
that a county drainage board has violated this chapter or ch. 88,
Stats., the department shall issue an order under s. ATCP 48.52
which directs the county drainage board to correct the violation.

Note: The remedies provided to a landowner under sub. (1) are in addition to any
other legal remedies which may be available to the landowner. A landowner is not
required to pursue any of the remedies under sub. (1) before pursuing other legal
remedies. A landowner may challenge a county drainage board action that violates
this chapter or ch. 88, Stats., even if the department has approved that action. (In
some cases, the department may not be aware of facts constituting a violation when
it approves a county drainage board action.)

(2) LAND OWNERSHIP CHANGE. A change of ownership does
not relieve or deprive a succeeding landowner of rights or respon-
sibilities that run with the land under ch. 88, Stats., or this
chapter.

History: Cr. Register, August, 1999, No. 524, eff. 9-1-99.

Subchapter VII — Drainage District Records and Fi-
nancial Management

ATCP 48.46 Records required. (1) ORDERS. A county
drainage board secretary and the county zoning administrator
shall maintain in perpetuity a copy of every order of the circuit
court or the county drainage board that does any of the following:

(a) Creates, modifies, suspends or dissolves a drainage dis-
trict. The record shall include maps or descriptions showing the
district boundaries affected by the order.

(b) Approves the construction, enlargement, extension or
modification of a district drain. The record shall include any in-
formation describing cross-sections, grade profiles and align-
ments of drains affected by the order.

(c) Confirms or orders an assessment, supplemental assess-
ment or reassessment of benefits, damages or costs to landowners
in a drainage district.

Note: Under s. 88.19 (4) to (7), Stats., the department may determine the records
required to be preserved regarding drainage districts.

(d) Formally establishes any drainage district specifications
under s. ATCP 48.20 or 48.21.

(2) DRAINAGE DISTRICT SPECIFICATIONS. A county drainage
board shall have on file, at all times, drainage district specifica-
tions established by court order, or by the county drainage board
under s. ATCP 48.20 or 48.21. Specifications shall include all
existing specifications designating any of the following:

(a) Drainage district boundaries, district drains and district
corridors.

(b) Cross-sections, alignments and grade profiles of district
drains.

(4) REPORTS. A county drainage board secretary shall keep,
for at least 10 years, a copy of every inspection report filed with
the department under subchapter III, and every annual report
filed with the county zoning administrator under s. 88.24, Stats.
A county zoning administrator shall keep, for at least 10 years, a
copy of every annual report filed under s. 88.24, Stats.

(5) MINUTES OF MEETINGS. A county drainage board secre-
tary shall prepare minutes of the following meetings, and shall
keep those minutes for at least 10 years:

(a) Every meeting of the county drainage board.

(b) Every meeting of district landowners held under the aus-

pices of the county drainage board.

Note: Under county law or policy, a county drainage board may be required to re-
tain the minutes of meetings for more than 10 years.

(6) CONSTRUCTION AND RESTORATION RECORDS. A county
drainage board secretary shall keep a copy of every request for
approval filed with the department under s. ATCP 48.36, and ev-
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ery approval or disapproval issued by the department under s.
ATCP 48.38. Records under this subsection pertaining to each
drainage district shall be retained for at least the life of that
drainage district.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95; am. (1) (b), cr. (1) (d), r.
and recr. (2), r. (3), Register, August, 1999, No. 524, eff. 9-1-99.

ATCP 48.48 Care and inspection of records. (1)
RECORDS ORGANIZED AND ACCESSIBLE. Records required under
s. ATCP 48.46 shall be organized by drainage district, and shall
be readily accessible for inspection.

(2) DESTRUCTION OF RECORDS; NOTICE. A county drainage
board shall notify the department and the state historical society
in writing at least 60 days before the county drainage board de-
stroys any record identified under s. ATCP 48.46. The depart-
ment or the state historical society may take custody of any
records proposed for destruction.

Note: See s. 88.19 (4) (d), Stats.

(3) DEPARTMENT MAY INSPECT RECORDS AND OBTAIN
COPIES. The department may inspect and copy any drainage dis-
trict record kept by a county drainage board, or by any person in
this state, including any record required under s. ATCP 48.46. A
county drainage board shall, at the department’s request, allow
the department to copy any drainage record kept by a county
drainage board, including any record kept under s. ATCP 48.46.
The department shall retain a copy of any record obtained under
this subsection and shall deliver a copy to the county zoning
administrator.

Note: See s. 88.19 (5), Stats.

(4) FILING RECORDS WITH DEPARTMENT AND COUNTY ZON-
ING ADMINISTRATOR. The secretary of the county drainage board
shall provide a copy of drainage board records under s. ATCP
48.46 (1) to (4) that are created after July 1, 1995 to the depart-
ment and the county zoning administrator.

Note: See s. 88.19 (5) to (7), Stats.
History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

Subchapter VIII — Enforcement and Variances

Note: In addition to any other remedy specified under this chapter, the depart-
ment may bring an action to recover a civil forfeiture under s. 88.11 (8), Stats., from
any person who violates this chapter.

ATCP 48.49 Financial management. (1) County
TREASURER. (a) Except as provided in sub. (2), the county trea-
surer shall serve as the county drainage board treasurer pursuant
to s. 88.18, Stats. The county treasurer shall comply with appli-
cable requirements under ch. 88, Stats., and this chapter.

(b) If the county treasurer serves as the county drainage board
treasurer, the county treasurer may retain for the benefit of the
county a portion of the interest received on drainage district
funds held by the county treasurer, to cover county costs identi-
fied under s. 88.18 (1), Stats. The county treasurer may not retain
an amount that exceeds the amount authorized under s. 88.18 (1),
Stats.

Note: Section 88.18 (1), Stats., authorizes the county treasurer to deduct the fol-
lowing county costs from the interest received on drainage district funds:

The county treasurer’s cost to provide services to the county drainage board.

The county zoning administrator’s cost to maintain and provide copies of
drainage board records under s. 88.19, Stats.

(2) APPOINTED TREASURER. (a) A county drainage board
may appoint its own treasurer, pursuant to s. 88.18 (3), Stats. The
appointed county drainage board treasurer shall act as the deputy
of the county treasurer. The county drainage board may assign
any or all of the county treasurer’s duties under this section to the
appointed county drainage board treasurer. The appointed trea-
surer shall comply with applicable requirements under ch. 88,
Stats., and this chapter.
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(b) If the county drainage board appoints its own treasurer un-
der par. (a), the county drainage board shall:

1. Specify the treasurer’s compensation in writing. Compen-
sation shall include reimbursement of the treasurer’s actual and
reasonable expenses, as provided in s. 88.18 (3), Stats.

2. Require the treasurer to file a bond as provided in s. 88.18
(3), Stats.

(c) If the county drainage board appoints its own treasurer un-
der par. (a), the county drainage board shall enter into a written
agreement with the appointed treasurer and the county treasurer.
The agreement shall do all the following:

1. Identify the duties under this section that the county
drainage board has assigned to the appointed treasurer.

2. Identify the duties under this section, if any, that remain
with the county treasurer.

(3) COUNTY DRAINAGE BOARD ACCOUNTS. The county
drainage board treasurer shall keep county drainage board ac-
counts. The treasurer shall keep a separate account for each
drainage district as required by s. 88.18 (2), Stats.

(4) DEPOSITS. The county drainage board treasurer shall de-
posit, to the appropriate account under sub. (3), all funds received
on behalf of the county drainage board or any drainage district. A
person who receives funds on behalf of the county drainage board
or any drainage district shall promptly deposit those funds with
the county drainage board treasurer.

(5) EXPENDITURES. (a) No person may make any expendi-
ture from a county drainage board account under sub. (3) unless
the county drainage board treasurer signs the draft or specifically
approves the expenditure in writing.

(b) Except as provided in sub. (1) (b), the county drainage
board treasurer may not approve any expenditure under par. (a)
unless the county drainage board also approves that expenditure
in writing.

(6) ACCOUNTING RECORDS. A county drainage board trea-
surer shall keep complete and accurate accounting records, and
supporting documentation, for county drainage board accounts
under sub. (3). Records shall include all the following:

(a) Records of all receipts and deposits. Records shall iden-
tify the nature, source and amount of each receipt and deposit.

(b) Records of all expenditure authorizations and expendi-
tures. Records shall identify the purpose, recipient and amount
of each expenditure.

(c) Current account balances.

(d) Monthly and annual reports summarizing revenues and
expenditures during the reporting period, and account balances at
the beginning and end of the reporting period.

(e) A copy of every grant contract under s. ATCP 48.60 (5).

(7) RECORDS KEPT AS PUBLIC RECORDS. The county drainage
board treasurer shall do all the following:

(a) Keep the records under sub. (6) as county public records.
Except as provided in ch. 88, Stats., or this chapter, the county
drainage board treasurer shall treat the records as the county trea-
surer would treat comparable county accounting records for re-
tention and disposal purposes.

(b) Keep the records under sub. (6) in the office of the county
treasurer, or in another place that the county treasurer approves in
writing.

(c) Make the records under sub. (6) available for public in-
spection and copying, as provided in subch. II of chapter 19,
Stats.

(8) CONTROL AND AUDIT. The county drainage board trea-
surer shall do all the following:


http://docs.legis.wisconsin.gov/code/admin_code
https://docs.legis.wisconsin.gov/document/register/827/B/toc

File inserted into Admin. Code 12-1-2024. May not be current beginning 1 month after insert date. For current adm. code see:
http://docs.legis.wisconsin.gov/code/admin_code

17 AGRICULTURE, TRADE AND CONSUMER PROTECTION

(a) Exercise sound fiscal control over funds received, to pre-
vent misappropriation or misdirection of funds.

(b) Account for all funds received and expended.

(c) File periodic accountings with the county drainage board,
as requested by the board.

(d) Make records and accounts available, upon request, for au-
dit by the state of Wisconsin, the county drainage board or the

county.
History: CR 01-004: cr. Register January 2002 No. 553, eff. 2-1-02.

ATCP 48.50 Investigations. The department may inves-
tigate violations of this chapter. The department may conduct a
preliminary investigation under s. 93.16, Stats., and may exercise
its authority under ss. 93.14 and 93.15, Stats., in support of any
investigation. Pursuant to ss. 88.13 and 93.08, Stats., the depart-
ment or its agent may enter onto lands to inspect for compliance
with this chapter.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

ATCP 48.52 Compliance orders. (1) AUTHORITY.
The department may, without prior notice or hearing, issue an or-
der which does any of the following:

(a) Prohibits the construction or modification of a district
drain or corridor if the department finds that the construction or
modification violates this chapter. An order under this paragraph
shall specify the activity prohibited by the order, and shall spec-
ify why that activity violates this chapter.

(b) Requires a county drainage board to file with the depart-
ment a specific maintenance and repair plan for a drainage
district.

(c) Requires a county drainage board to file with the depart-
ment a copy of any record or report required under this chapter.

(d) Requires a county drainage board to comply with applica-
ble requirements under this chapter.

Note: See s. 88.11 (6) and (7), Stats.

(2) WHO MAY ISSUE. An order under sub. (1) may be issued
by the administrator of the department’s division of agricultural
resource management, or by a person designated in writing by
that division administrator.

(3) VIOLATIONS PROHIBITED. No person may violate an order
issued by the department under sub. (1).

(4) FORM AND CONTENTS. An order under sub. (1) shall be
issued in writing, and shall include all of the following:

(a) The name or number of the drainage district.

(b) The name of the person to whom the order is issued.

(c) Notice that persons adversely affected by the order may re-
quest a hearing to contest the order, or to demonstrate compliance
with conditions specified for withdrawal of the order.

(5) SERVING THE ORDER. (a) An order under sub. (1) shall be
served on the person to whom it is directed. An order may be
served in person or by mail. If an order is directed to the county
drainage board, the department shall serve the order on at least
one member of the county drainage board. The department shall
mail or deliver a copy of every order under sub. (1) to the county
drainage board, regardless of whether the order is directed to the
county drainage board.

Note: Any person, including but not limited to the county sheriff, may personally
serve an order on behalf of the department. If necessary, the department may prove
service by means of an affidavit of mailing, a certified mail return receipt, or an af-
fidavit of service.

(b) An order under sub. (1) takes effect immediately after it is
served on the person to whom it is directed.

(6) WITHDRAWING OR MODIFYING THE ORDER. A person ad-
versely affected by an order under sub. (1) may request the de-
partment to withdraw or modify the order. A request under this

ATCP 48.60

subsection shall specify the reasons justifying the request. A re-
quest may be made orally, but the department may require the re-
quester to confirm the request in writing. The department may
withdraw or modify the order as appropriate.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

ATCP 48.54 Hearing on compliance order. (1) RE-
QUEST FOR HEARING. A person adversely affected by an order un-
der s. ATCP 48.52 may request a hearing before the department
to contest the order. A request may be made orally, but the de-
partment may require the requester to confirm the request in writ-
ing. A request for hearing does not automatically stay an order is-
sued under s. ATCP 48.52.

(2) INFORMAL HEARING. (a) The department shall hold an
informal hearing as soon as reasonably possible after it receives
an oral or written hearing request under sub. (1), but not more
than 10 days after it receives the request, unless the requester
agrees to a later date for an informal hearing.

(b) The person presiding at an informal hearing under par. (a)
shall be a department employee or official who was not person-
ally involved in the investigation or decision to issue the order un-
der s. ATCP 48.52, and who is authorized to withdraw or modify
the order as necessary. The informal hearing shall be held by
telephone or at a location determined by the department.

(c) Within 2 business days after the conclusion of the informal
hearing, the presiding officer under par. (b) shall issue a brief
written memorandum which summarizes the informal hearing,
and any decision or action resulting from the informal hearing. A
copy of the memorandum shall be provided to the person request-
ing the hearing. The memorandum shall include a notice of a per-
son’s right to request a formal contested case hearing under sub.
3).

(3) FORMAL HEARING. If a contest related to an order under s.
ATCP 48.52 is not resolved after an informal hearing under sub.
(2), the person adversely affected by the department’s order may
request a full contested case hearing on the order. The contested
case proceeding shall comply with ch. 227, Stats., and ch. ATCP
1.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

ATCP 48.56 Variances. The department may authorize a
variance from any standard or requirement under this chapter if
the department finds that the variance is consistent with the ob-
jectives of this chapter. A variance shall be issued in writing. A
variance may be issued by the administrator of the department’s
division of agricultural resource management, or by a person des-
ignated in writing by that division administrator. The department
may not grant variances from statutory requirements.

History: Cr. Register, June, 1995, No. 474, eff. 7-1-95.

Subchapter IX — Grants to County Drainage Boards

ATCP 48.60 Grants to county drainage boards. (1)
GENERAL. From the appropriation under s. 20.115 (7) (d), Stats.,
the department may award grants to county drainage boards to
help those boards comply with ch. 88, Stats., and this chapter.
The department shall award grants in each state fiscal year, sub-
ject to available funding. A grant may reimburse a county
drainage board for up to 60 percent of the drainage board’s costs
to do any of the following:

Note: Section 20.115 (7) (d), Stats., was repealed by 2007 Wis. Act 20, and any
future grants are contingent on a new appropriation.

(a) Develop and adopt drainage district specifications re-
quired under s. ATCP 48.20.

(b) Reassess benefits in a drainage district. The reassessment
shall comply with ss. ATCP 48.02 to 48.10.
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(c) Develop and adopt drainage district maintenance plans un-
der s. ATCP 48.22.

Note: A grant under par. (c) may be used only for maintenance plans, not actual
maintenance costs.

(d) Other eligible projects that the department identifies in its
annual request for grant proposals under sub. (2).

(2) ANNUAL REQUEST FOR GRANT PROPOSALS. Before the
department awards any grant under sub. (1) in any state fiscal
year, the department shall publish an annual request for grant pro-
posals and shall provide a copy to every county drainage board.
The annual request for grant proposals shall include all the
following:

(a) The amount of grant funds available for distribution in that
state fiscal year ending June 30.

(b) Eligible project categories under sub. (1).

(c) The department’s grant priorities, if any.

(d) The method that the department will use to allocate funds
between competing grant proposals of equal priority, if it cannot
fully fund all of those proposals.

Note: For example, the department may fund equally rated grant proposals on a
“first come, first served” basis.

(e) General grant terms and conditions that may affect grant
applications.

(f) Grant application procedures.

(g) A grant application deadline.

(h) A grant application form.

Note: Copies of a grant application form may be obtained from the department at
its offices at 2811 Agriculture Drive, Post Office Box 8911, Madison, WI 53708-
8911.

(3) GRANT APPLICATIONS. A county drainage board may ap-
ply for a grant under sub. (1). The county drainage board shall
make the grant application on a form that the department pro-
vides under sub. (2) (h). The grant application shall be broken
down by drainage district, and shall include all the following:

(a) A description of each drainage district project for which
the county drainage board seeks a grant.
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(b) The estimated cost of the project.
(¢) The county drainage board’s plan for financing the project.
(d) Competitive bidding or other procedures that the county

drainage board will use to control project costs.

Note: A county drainage board is not required to select the low bidder for a
funded project. But the department may make its grant award and payments based
on the low bid cost.

(e) Other information required by the department.

(4) GRANT AWARDS. Within 90 days after the grant applica-
tion deadline under sub. (2) (g), the department shall make its
grant awards. The department shall give notice of its awards to
all county drainage boards that applied for grants.

(5) GRANT CONTRACTS. Before the department pays any
grant funds to a county drainage board, the department shall en-
ter into a grant contract with that county drainage board. The
contract shall specify the time period and other terms and condi-
tions of the grant. The department shall make grant payments ac-
cording to sub. (6) and the grant contract.

(6) GRANT PAYMENTS. (a) The department shall make grant
payments after the county drainage board completes the funded
project and pays its share of the project costs. The department
may not pay for any project cost incurred after the end of the
grant period specified in the grant contract.

(b) The county drainage board shall submit a payment request
on a form provided by the department. In its request, the county
drainage board shall document that it has completed the project
and paid its share of the project costs.

Note: Copies of a payment request form may be obtained from the department at
its offices at 2811 Agriculture Drive, Post Office Box 8911, Madison, WI 53708-
8911.

(c) The department shall make grant payments to the county
treasurer, for the benefit of the county drainage board. If the
county drainage board hires an agent to complete a project on its
behalf, the department may, at the request of the county drainage
board, make a check jointly payable to the county treasurer and
that agent.

History: CR 01-004: Cr. Register January 2002 No. 553, eff. 2-1-02.
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