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PREAMBLE

ARTICLE 1.

DECLARATION OF RIGHTS.
Section
1. Equality; inherent rights.
Slavery prohibited.
Free speech; libel.
Right to assemble and petition.
Trial by jury; verdict in civil cases.
Excessive bail; cruel punishments.
Rights of accused.
Prosecutions; double jeopardy; self—incrimination; bail; habeas
corpus.
Remedy for wrongs.
9m. Victims of crime.
10.  Treason.
11. Searches and seizures.
12, Attainder; ex post facto; contracts.
13.  Private property for public use.
14. Feudal tenures; leases; alienation.
15.  Equal property rights for aliens and citizens.
16.  Imprisonment for debt.
17.  Exemption of property of debtors.
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18.  Freedom of worship; liberty of conscience; state religion; public funds.

19. Religious tests prohibited.

20. Military subordinate to civil power.

21. Rights of suitors.

22.  Maintenance of free government.

23.  Transportation of school children.

24.  Use of school buildings.

25. Right to keep and bear arms.

26. Right to fish, hunt, trap, and take game.

ARTICLE II.
BOUNDARIES.
Section
1. State boundary.
2. Enabling act accepted.
ARTICLE III.
SUFFRAGE.
Section
1. Electors.
2. Implementation.
3. Secret ballot.
4. Repealed.
5. Repealed.
6. Repealed.
ARTICLE 1V.
LEGISLATIVE.
Section

1. Legislative power.

Legislature, how constituted.

Apportionment.

Representatives to the assembly, how chosen.
Senators, how chosen.

Qualifications of legislators.

Organization of legislature; quorum; compulsory attendance.
Rules; contempts; expulsion.

Officers.

Journals; open doors; adjournments.

Meeting of legislature.

mOVRNIN R WD

—_—

12.  Ineligibility of legislators to office.
13.  Ineligibility of federal officers.
14.  Filling vacancies.
15.  Exemption from arrest and civil process.
16.  Privilege in debate.
17.  Enactment of laws.
18.  Title of private bills.
19.  Origin of bills.
20. Yeas and nays.
21. Repealed.
22.  Powers of county boards.
23.  Town and county government.
23a. Chief executive officer to approve or veto resolutions or ordinances;
proceedings on veto.
24.  Gambling.
25. Stationery and printing.
26. Extra compensation; salary change.
27.  Suits against state.
28.  Oath of office.
29. Militia.
30. Elections by legislature.
31. Special and private laws prohibited.
32.  General laws on enumerated subjects.
33.  Auditing of state accounts.
34.  Continuity of civil government.
ARTICLE V.
EXECUTIVE.
Section
Governor; lieutenant governor; term.
Im. Repealed.
In. Repealed.
2. Eligibility.
3. Election.
4. Powers and duties.
5. Repealed.
6. Pardoning power.
7. Lieutenant governor, when governor.
8. Secretary of state, when governor.
9. Repealed.
10.  Governor to approve or veto bills; proceedings on veto.
ARTICLE VL
ADMINISTRATIVE.
Section
1. Election of secretary of state, treasurer and attorney general; term.
Im. Repealed.
In. Repealed.
1p. Repealed.
2. Secretary of state; duties, compensation.
3. Treasurer and attorney general; duties, compensation.
4. County officers; election, terms, removal; vacancies.
ARTICLE VIIL
JUDICIARY.
Section
1. Impeachment; trial.
2. Court system.
3. Supreme court: jurisdiction.
4. Supreme court: election, chief justice, court system administration.
5. Court of appeals.
6. Circuit court: boundaries.
7. Circuit court: election.
8. Circuit court: jurisdiction.
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Published December 14, 2016.

ART. I, §1, ANNOTATED WISCONSIN
CONSTITUTION

9. Judicial elections, vacancies.
10.  Judges: eligibility to office.
11.  Disciplinary proceedings.
12.  Clerks of circuit and supreme courts.
13.  Justices and judges: removal by address.
14. Municipal court.
15.  Repealed.
16. Repealed.
17.  Repealed.
18.  Repealed.
19. Repealed.
20. Repealed.
21. Repealed.
22. Repealed.
23.  Repealed.
24.  Justices and judges: eligibility for office; retirement.

ARTICLE VIIIL.
FINANCE.
Section
1. Rule of taxation uniform; income, privilege and occupation taxes.
2. Appropriation; limitation.
3. Credit of state.
4. Contracting state debts.
5. Annual tax levy to equal expenses.
6. Public debt for extraordinary expense; taxation.
7. Public debt for public defense; bonding for public purposes.
8. Vote on fiscal bills; quorum.
9. Evidences of public debt.
10.  Internal improvements.
11.  Transportation fund.
ARTICLE IX.
EMINENT DOMAIN AND PROPERTY OF THE STATE.
Section

1. Jurisdiction on rivers and lakes; navigable waters.
2. Territorial property.
3. Ultimate property in lands; escheats.

ARTICLE X.
EDUCATION.
Section

1. Superintendent of public instruction.

2. School fund created; income applied.

3. District schools; tuition; sectarian instruction; released time.

4. Annual school tax

5. Income of school fund.

6. State university; support.

7. Commissioners of public lands.

8. Sale of public lands.

ARTICLE XI.
CORPORATIONS.
Section
1. Corporations; how formed.
2. Property taken by municipality.
3. Municipal home rule; debt limit; tax to pay debt.
3a.  Acquisition of lands by state and subdivisions; sale of excess.
4. General banking law.
5. Repealed.
ARTICLE XII.
AMENDMENTS.
Section

1. Constitutional amendments.
2. Constitutional conventions.

ARTICLE XIII.
MISCELLANEOUS PROVISIONS.
Section
1. Political year; elections.
2. Repealed.
3. Eligibility to office.
4. Great seal.
5. Repealed.
6. Legislative officers.
7. Division of counties.
8. Removal of county seats.
9.  Election or appointment of statutory officers.
10.  Vacancies in office.
11.  Passes, franks and privileges.
12.  Recall of elective officers.
13.  Marriage.

ARTICLE XIV.

SCHEDULE.
Section
Effect of change from territory to state.
Territorial laws continued.
Repealed.
Repealed.
Repealed.
Repealed.
Repealed.
Repealed.
Repealed.
Repealed.
11.  Repealed.
12.  Repealed.
13.  Common law continued in force.
14.  Repealed.
15. Repealed.
16. Implementing revised structure of judicial branch.

—
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Note: An index to the Wisconsin Constitution follows. The general index
contains references to the Wisconsin Constitution under the head “Constitu-
tion, Wisconsin.”

PREAMBLE

We, the people of Wisconsin, grateful to Almighty God for
our freedom, in order to secure its blessings, form a more perfect
government, insure domestic tranquility and promote the gen-
eral welfare, do establish this constitution.

The Making of the Wisconsin Constitution. Rainey. Wis. Law. Sept. 1992.
Interpreting the Wisconsin Constitution. Suhr. 97 MLR 93 (No. 1 2013)

ARTICLE L.
DECLARATION OF RIGHTS

Equality; inherent rights. SectioN 1. [As amended Nov.
1982 and April 1986] All people are born equally free and inde-
pendent, and have certain inherent rights; among these are life,
liberty and the pursuit of happiness; to secure these rights, gov-
ernments are instituted, deriving their just powers from the con-
sent of the governed. [1979 J.R. 36, 1981 J.R. 29, vote Nov.
1982; 1983 J.R. 40, 1985 J.R. 21, vote April 1986]

EQUAL PROTECTION
The fact that there is no mandatory release date for persons convicted of 1st
degree murder as there is for other crimes does not amount to denial of equal protec-
tion. Bies v. State, 53 Wis. 2d 322, 193 N.W.2d 46 (1972).
Legislative classifications violate equal protection only if they are irrational or
arbitrary. Any reasonable basis for the classification validates the statute. There

is a five point test to determine reasonableness. Omernik v. State, 64 Wis. 2d 6,218
N.W.2d 734 (1974).

There is a meaningful distinction between governmental employees and non-
governmental employees. The statutory strike ban imposed on public employees
is based upon a valid classification and the legislation creating it is not unconstitu-
tional as a denial of equal protection. Hortonville Education Association v. Joint
School District No. 1, 66 Wis. 2d 469, 225 N.W.2d 658 (1975). Reversed on other
grounds, Hortonville Joint School Dist. No. 1 v. Hortonville Education Associa-
tion, 426 U.S. 482, 96 S.Ct. 2308, 49 L. Ed. 2d 1 (1976).

The statutory distinction between parolees out of state under s. 57.13 [now s.
304.13] and absconding parolees, denying extradition to the former but not the lat-
ter, is a constitutionally valid classification. State ex rel. Niederer v. Cady, 72 Wis.
2d 311, 240 N.W.2d 626 (1976).

In order for a female prostitute to avoid prosecution upon equal protection
grounds, it must be shown that the failure to prosecute male patrons was selective,
persistent, discriminatory, and without justifiable prosecutorial discretion. State v.
Johnson, 74 Wis. 2d 169, 246 N.W.2d 503 (1980).

Equal protection does not require symmetry in probation and parole systems.
State v. Aderhold, 91 Wis. 2d 306, 284 N.W.2d 108 (Ct. App. 1979).

Discriminatory prosecution is discussed. Sears v. State, 94 Wis. 2d 128, 287
N.W.2d 785 (1980).

A gender—based rule must serve important governmental objectives and the
means employed must be substantially related to the achievement of those objec-
tives. The common law doctrine of necessaries does not deny equal protection.
Marshfield Clinic v. Discher, 105 Wis. 2d 506, 314 N.W.2d 326 (1982).

It does not violate equal protection to classify employees according to retirement
date for purposes of pension benefits. Bence v. Milwaukee, 107 Wis. 2d 469, 320
N.W.2d 199 (1982).

A state’s policy of preserving county boundaries in a reapportionment plan justi-
fied a population deviation averaging 13%. Brown v. Thomson, 462 U.S. 835, 103
S.Ct. 2690, 77 L.Ed.2d 214 (1983).

A grandfather clause granting a perpetual exception from police power regula-
tion for certain persons for purely economic reasons denied equal protection. Wis-
consin Wine & Spirit Institute v. Ley, 141 Wis. 2d 958,416 N.W.2d 914 (Ct. App.
1987).
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A prostitution raid focusing only on female participants amounts to selective
prosecution in violation of equal protection. State v. McCollum, 159 Wis. 2d 184,
464 N.W.2d 44 (Ct. App. 1990).

A prisoner who is a defendant in a civil tort action is entitled to a meaningful
opportunity to be heard. If no liberty interest is at stake there is no constitutional
right to appointed counsel, and there is a rebuttable presumption against such
appointment. Piper v. Popp, 167 Wis. 2d 633, 482 N.W.2d 353 (1992).

A nonlawyer may not sign and file a notice of appeal on behalf of a corporation.
To do so constitutes practicing law without a license in violation of s. 757.30 and
voids the appeal. Requiring a lawyer to represent a corporation in filing the notice
does not violate constitutional guarantees of equal protection and due process. Jad-
air Inc. v. United States Fire Insurance Co. 209 Wis. 2d 187, 561 N.W.2d 718
(1997), 95-1946.

“Selective prosecution” when referring to the failure to prosecute all known law-
breakers has no standing in equal protection law. Only “selective prosecution”
when referring to the decision to prosecute in retaliation for the exercise of a consti-
tutional right gives rise to an actionable right under the constitution. County of
Kenosha v. C. & S. Management, Inc. 223 Wis. 2d 373, 588 N.W.2d 236 (1999),
97-0642.

The state and federal constitutions provide identical procedural due process and
equal protection safeguards. County of Kenosha v. C. & S. Management, Inc. 223
Wis. 2d 373, 588 N.W.2d 236 (1999), 97-0642.

A prosecutor’s exercise of selectivity in enforcement does not create a constitu-
tional violation. A violation occurs when there is persistent selective and inten-
tional discrimination in the enforcement of a statute in the absence of a valid exer-
cise of prosecutorial discretion. A defendant has the initial burden to present a
prima facie showing of discriminatory prosecution before being entitled to an evi-
dentiary hearing. State v. Kramer, 2001 WI 132, 248 Wis. 2d 1009, 637 N.W.2d
35, 99-2580.

For a prima facia case of selective prosecution, a defendant must show a discrim-
inatory effect, that he or she has been singled out for prosecution while others simi-
larly situated have not, and a discriminatory purpose, that the prosecutor’s selection
was based on an impermissible consideration such as race, religion, or other arbi-
trary classification. In cases involving solitary prosecutions, a defendant may also
show that the government’s discriminatory selection for prosecution is based on a
desire to prevent the exercise of constitutional rights or is motivated by personal
vindictiveness. State v. Kramer, 2001 WI 132, 248 Wis. 2d 1009, 637 N.W.2d 35,
99-2580.

Wausau’s restaurant smoking ban that provided differential treatment of restau-
rants and private clubs did not violate equal protection as there is a rational basis
for the differential treatment. Absent the ordinance’s narrow definition of private
clubs as non—profit organizations controlled by their members, ordinary for—profit
restaurants seeking the public’s patronage would be able to avoid enforcement of
the smoking ban by creating the illusion of private clubs. The ordinance’s method
of distinguishing private clubs from other restaurants seeks to protect the greatest
number of restaurant patrons while preserving the right to associate in truly private
clubs that are not open to the public. City of Wausau v. Jusufi, 2009 WI App 17,
315 Wis. 2d 780, 763 N.W.2d 201, 08-1107.

A legislative classification satisfies the rational basis standard if it meets the fol-
lowing five criteria: 1) the classification is based upon substantial distinctions that
make one class really different from another; 2) the classification is germane to the
purpose of the law; 3) the classification is not based upon existing circumstances
only; 4) to whatever class a law may apply, it applies equally to each member of
the class; 5) the characteristics of each class are so far different from those of other
classes as to reasonably suggest at least the propriety, having regard to the public
good, of substantially different legislation. Blake v. Jossart, 2016 WI 57, 370 Wis.
2d1,___N.Ww2d__, 12-2578.

Although counties may charge reasonable fees for the use of facilities in their
county parks, they may not charge such fees only to out—of—state residents while
allowing all Wisconsin residents to utilize such facilities free of charge simply
because ORAP or ORAP-200 funds are involved. Such action would create an
arbitrary and unreasonable distinction based on residence and unconstitutionally
deny residents of other states equal protection of the laws. 60 Atty. Gen. 18 (1971).

A requirement that deputy sheriffs and police officers be citizens does not deny
equal protection to resident aliens. 68 Atty. Gen. 61 (1979).

Classifications by gender must serve important government objectives and must
be substantially related to achievement of those objectives. Orr v. Orr, 440 U.S.
268,99 S. Ct. 1102, 59 L. Ed. 2d 306 (1979).

A citizenship requirement for public teachers in New York did not violate equal
protection. Ambach v. Norwick, 441 U.S. 68, 99 S. Ct. 1589, 60 L. Ed. 2d 49
(1979).

A Massachusetts civil service preference for veterans did not deny equal protec-
tion to women. Personnel Administrator of Mass. v. Feeney, 442 U.S. 256, 99 S.
Ct. 2282, 60 L. Ed. 2d 870 (1979).

A worker’s compensation law that required men, but not women, to prove dis-
ability or dependence on a deceased spouse’s earnings violated equal protection.
Wengler v. Druggists Mutual Ins. Co. 446 U.S. 142, 100 S. Ct. 1540, 64 L. Ed. 2d
107 (1980).

Racial classification did not violate equal protection clause. Fullilove v. Klutz-
nick, 448 U.S. 448,100 S. Ct. 2758, 65 L. Ed. 2d 902 (1980). But see Adarand Con-
structors, Inc. v. Pena, 515 U.S. 200, 115 S. Ct. 2097, 132 L. Ed. 2d 158 (1995).

A statutory rape law applicable only to males had “fair and substantial relation-
ship” to legitimate state ends. Michael M. v. Sonoma County Superior Court, 450
U.S. 464, 101 S. Ct. 1200, 67 L. Ed. 2d 437 (1981).

A state university open only to women violated equal protection. Mississippi
University for Women v. Hogan, 458 U.S. 718, 102 S. Ct. 3331, 73 L. Ed. 2d 1090
(1982).

A layoff plan giving preference on the basis of race to accomplish affirmative
action goals was not sufficiently narrowly tailored and, therefore, violated equal
protection. Wygant v. Jackson Board of Education, 476 U.S. 267, 106 S. Ct. 1842,
90 L. Ed. 2d 260 (1986).

Student body diversity is a compelling state interest that can justify the use of
race in university admissions. A race—conscious admissions program cannot use
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a quota system, but may consider race or ethnicity as a plus factor for an applicant,
without insulating the individual from comparison with all other candidates for the
available seats. An admissions program must be flexible enough to consider all
pertinent elements of diversity in light of the particular qualifications of each appli-
cant, and to place them on the same footing for consideration, although not neces-
sarily according them the same weight. Race—conscious admissions policies must
be limited in time. Grutter v. Bollinger, 539 U.S. 306, 123 S. Ct. 2325, 156 L. Ed.
2d 304 (2003).

See also Gratz v. Bollinger, 539 U.S. 244,123 S. Ct. 2411, 156 L. Ed. 2d 304 (2003).

Strict scrutiny was the proper standard of review for an equal protection chal-
lenge to a California corrections policy of racially segregating prisoners in double
cells each time they enter a new correctional facility. All racial classifications
imposed by government must be analyzed under strict scrutiny even when they
may be said to burden or benefit the races equally. There is no exception to the rule
that strict scrutiny applies to all racial classifications in the prison context. Johnson
v. California, 543 U.S. 499, 125 S. Ct. 1141, 160 L. Ed 2d 2949 (2004).

It is impermissible for a school district to rely upon an individual student’s race
in assigning that student to a particular school so that the racial balance at the school
falls within a predetermined range based on the racial composition of the school
district as a whole. Parents Involved in Community Schools v. Seattle School Dis-
trict No. 1, 551 U.S. 701, 127 S. Ct. 2738, 168 L. Ed. 2d 508 (2007).

A public employee cannot state a claim under the equal protection clause by
alleging that he or she was arbitrarily treated differently from other similarly situ-
ated employees, with no assertion that the different treatment was based on the
employee’s membership in any particular class. Engquist v. Oregon Department
of Agriculture, 553 U.S. 591, 128 S. Ct. 2146, 170 L. Ed. 2d 975 (2008).

Under Grutter; strict scrutiny must be applied to any university admissions pro-
gram using racial categories or classifications. Once the university has established
that its goal of diversity is consistent with strict scrutiny, however, there must still
be a further judicial determination that the admissions process meets strict scrutiny
in its implementation. The university must prove that the means chosen by the uni-
versity to attain diversity are narrowly tailored to that goal. Strict scrutiny imposes
on the university the ultimate burden of demonstrating, before turning to racial
classifications, that available, workable race—neutral alternatives do not suffice.
Grutter did not hold that good faith would forgive an impermissible consideration
of race. Fisher v. University of Texas at Austin, 570 U.S. ___, 133 S. Ct. 2411, 186
L. Ed. 2d 474 (2013). See also Fisher v. University of Texas at Austin 579 U. S.
___(2016).

There is no equal protection violation in a state classifying as nonresidents for
tuition purposes persons who are residents for all other purposes. Lister v. Hoover,
655 F.2d 123 (1981).

The postconviction detention of a person is a violation of equal protection if it
is occasioned by the prisoner’s indigency. Taylor v. Gray, 375 E. Supp. 790 (1974).

The contrast between the percentage of the black population of a city, 17.2%, and
the percentage of black composition of “fixed wage” skilled craft positions avail-
able in the city, 3.1%, evidenced a substantial disparity between the proportion of
minorities in the general population and the proportion in a specific job classifica-
tion and established a prima facie case of unlawful racial discrimination, absent a
showing by the city that the statistical discrepancy resulted from causes other than
racial discrimination. Crockett v. Grun, 388 F. Supp. 912 (1975).

Civil rights actions against municipalities are discussed. Starstead v. City of
Superior, 533 F. Supp. 1365 (1982).

Zoning — Equal protection. 1976 WLR 234.

Equal protection — Sex discrimination. 1976 WLR 330.

DUE PROCESS

Although a person may invoke the right against self incrimination in a civil case
in order to protect himself in a subsequent criminal action, an inference against the
person’s interest may be drawn as a matter of law based upon an implied admission
that a truthful answer would tend to prove that the witness had committed the crimi-
nal act or what might constitute a criminal act. Molloy v. Molloy, 46 Wis. 2d 682,
176 N.W.2d 292 (1970).

A school board’s refusal to renew a teacher’s coaching duties in addition to full—
time teaching duties, without notice and hearing, did not violate the right to due pro-
cess when no charge was made that reflected on an invoked a protected liberty inter-
est and when no legal right in the job gave rise to a protected property interest.
Richards v. Board of Education, 58 Wis. 2d 444, 206 N.W.2d 597 (1973).

A property interest in employment conferred by state law is protected by the due
process provisions of both the state and federal constitutions. State ex rel. DeLuca
v. Common Council, 72 Wis. 2d 672, 242 N.W.2d 689 (1976).

The due process standard in juvenile proceedings is fundamental fairness. Basic
requirements are discussed. In Interest of D.H. 76 Wis. 2d 286, 251 N.W.2d 196
1977).

A permanent status public employee forfeits due process property interests in a
job by accepting an inter—departmental promotion. DH&SS v. State Personnel
Board, 84 Wis. 2d 675, 267 N.W.2d 644 (1978).

If an attorney is permitted to withdraw on the day of trial without notice, due pro-
cess requires granting a continuance. Sherman v. Heiser, 85 Wis. 2d 246, 270
N.W.2d 397 (1978).

Liberty interests in public employment are discussed. Nufer v. Village Bd. of
Village of Palmyra, 92 Wis. 2d 289, 284 N.W.2d 649 (1979).

‘When a city ordinance specified narrow grounds upon which civil service appli-
cants may be screened out, an applicant had no right to know the grounds for being
screened out. Taplick v. City of Madison Personnel Board, 97 Wis. 2d 162, 293
N.W.2d 173 (1980).

Due process rights of students at expulsion hearings are discussed. Racine Uni-
fied School Dist. v. Thompson, 107 Wis. 2d 657, 321 N.W.2d 334 (Ct. App. 1982).

Due process was not violated when a defendant was illegally arrested in an asy-
lum state and involuntarily brought to trial. State v. Monje, 109 Wis. 2d 138, 325
N.W.2d 695 (1982).

Due process rights of a tenured professor who was alleged to have resigned were
not protected by a hearing to determine eligibility for unemployment compensa-
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tion. Patterson v. University Board of Regents, 119 Wis. 2d 570, 350 N.W.2d 612
(1984).

Attributes of property interests protected by due process are discussed. Waste
Management of Wisconsin v. DNR, 128 Wis. 2d 59, 381 N.W.2d 318 (1986).

Due process rights of a probationer at a hearing to modify probation are enumer-
ated. State v. Hayes, 173 Wis. 2d 439, 496 N.W.2d 645 (Ct. App. 1992).

The tort of intentional denial of due process is discussed. Old Tuckaway Assoc.
v. City of Greenfield, 180 Wis. 2d 254, 509 N.W.2d 323 (Ct. App. 1993).

An inmate has a protected liberty interest in earned good—time credits and in not
being placed in segregation. Post—deprivation remedies provided by the state are
adequate. Irby v. Macht, 184 Wis. 2d 831, 522 N.W.2d 9 (1994). But see Sandin
v. Conner, 515 U.S. 472, 115 S.Ct. 2293, 132 L.Ed.2d 418 (1995).

A property interest conferred by a statute subsequently amended to make an
appointed governmental position at—will is terminated upon the conclusion of the
appointing official’s term of office. Unertl v. Dane County, 190 Wis. 2d 145, 526
N.W.2d 775 (Ct. App. 1994).

A procedural due process claim arises when there is a deprivation of a right with-
out sufficient process. Generally a predeprivation hearing is required, but when a
deprivation results from a random act of a state employee, the question becomes
the adequacy of postdeprivation remedies. Jones v. Dane County, 195 Wis. 2d 892,
537 N.W.2d 74 (Ct. App. 1995), 92-0946.

Substantive due process requires that the state not deprive its citizens of life, lib-
erty, or property without due process. Absent a special relationship, it does not
impose an affirmative obligation upon the state to ensure the protection of those
rights from a private actor, even when governmental aid may be necessary to secure
a person’s life, liberty, or property. Jones v. Dane County, 195 Wis. 2d 892, 537
N.W.2d 74 (Ct. App. 1995), 92-0946.

When a prisoner could not show that a period of segregated confinement that
exceeded the time allowed by rule was not atypical of his prison life generally, there
was no unconstitutional due process deprivation. The only time factor that courts
will be concerned with in determining a procedural due process deprivation is the
time the inmate is ultimately required to spend confined under the authority of the
state. Chaney v. Renteria, 203 Wis. 2d 310, 554 N.W.2d 503 (Ct. App. 1996),
94-2557.

Foster children have a constitutional right under the due process clause to safe
and secure placement in a foster home. Whether a public official violated that right
will be determined based on a professional judgment standard. Kara B. v. Dane
County, 205 Wis. 2d 140, 555 N.W.2d 630 (1996), 94-1081.

An inmate has a constitutionally protected liberty interest in not having his man-
datory release date extended. Due process is violated in a prison discipline case
when guilt is found if there is not “some evidence” that supports the finding of guilt.
Santiago v. Ware, 205 Wis. 2d 295, 556 N.W.2d 356 (Ct. App. 1996), 95-0079.

A nonlawyer may not sign and file a notice of appeal on behalf of a corporation.
To do so constitutes practicing law without a license in violation of s. 757.30 and
voids the appeal. Requiring a lawyer to file the notice does not violate constitu-
tional guarantees of equal protection and due process. Jadair Inc. v. United States
Fire Insurance Co. 209 Wis. 2d 187, 561 N.W.2d 718 (1997), 95-1946.

Whether to proceed with civil litigation or to hold it in abeyance while a party
is incarcerated depends on the nature of the case, the practical concerns raised by
the prisoner’s appearance, and the alternative methods available to provide the pris-
oner with access to the hearing. Schmidt v. Schmidt, 212 Wis. 2d 405, 569 N.W.2d
74 (Ct. App. 1997), 96-3699.

The state and federal constitutions provide identical procedural due process and
equal protection safeguards. County of Kenosha v. C. & S. Management, Inc. 223
Wis. 2d 373, 588 N.W.2d 236 (1999), 97-0642.

In a procedural due process claim, it is not the deprivation of property or liberty
that is unconstitutional; it is the deprivation without due process of law. Arneson
v. Jezwinski, 225 Wis. 2d 371, 592 N.W.2d 606 (1999), 97-1867.

Substantive due process guarantees protect citizens against arbitrary action of
government. To violate substantive due process guarantees, a decision must
involve more than simple errors in law or an improper exercise of discretion; it must
shock the conscience. Eternalist Foundation, Inc. v. City of Platteville, 225 Wis.
2d 759, 593 N.W.2d 84 (Ct. App. 1999), 98-1944.

A criminal proceeding may be conclusive against a 3rd party only if the 3rd party
and criminal defendant have sufficient identity of interest so that in the prior pro-
ceeding the 3rd party had a full opportunity to fairly adjudicate the issues leading
to the conviction. If not, the 3rd party’s due process rights would be violated by
the application of issue preclusion. Paige K.B. v. Steven G.B. 226 Wis. 2d 210, 594
N.W.2d 370 (1999), 97-0873.

A deprivation of the due process right of a fair warning can occur, not only from
vague statutory language, but also from unforeseeable and retroactive interpreta-
tion of that statutory language. Elections Board v. Wisconsin Manufacturers &
Commerce, 227 Wis. 2d 650, 597 N.W.2d 721 (1999), 98-0596.

The retroactive application of a substantive statute must meet the test of due pro-
cess determined by balancing the public interest served by retroactive application
against the private interests that are overturned. Neiman v. American National
Property & Casualty Co. 2000 W1 83, 236 Wis. 2d 411, 613 N.W.2d 160, 99-2554.

The imposition of liability without fault, even when the statute imposes punitive
sanctions, does not in itself violate due process. Statutes that are within the police
power of the state may impose even criminal liability on a person whose acts violate
the statute, even if the person did not intend to do so. Gross v. Woodman’s Food
Market, Inc. 2002 WI App 295, 259 Wis. 2d 181, 655 N.-W.2d 718, 01-1746.

A parent who has a substantial relationship with his or her child has a fundamen-
tal liberty interest in parenting the child. It is fundamentally unfair to terminate
parental rights based solely on a parent’s status as a victim of incest. Monroe
County DHS v. Kelli B. 2004 WI 48, 271 Wis. 2d 51, 678 N.W.2d 831, 03—0060.

The due process clause of the 14th amendment includes the fundamental right
of parents to make decisions concerning the care, custody, and control of their chil-
dren, including the right to direct the upbringing and education of children under
their control, but that right is neither absolute nor unqualified. Parents do not have
a fundamental right to direct how a public school teaches their child or to dictate
the curriculum at the public school to which they have chosen to send their child.
Larson v. Burmaster, 2006 WI App 142, 295 Wis. 2d 333, 720 N.W.2d 134,
05-1433.

A prisoner has a liberty interest in avoiding forced nutrition and hydration, but
department of corrections may infringe on the prisoner’s liberty interest by forcing
him or her to ingest food and fluids against his or her will. A court may enter a tem-
porary ex parte order for involuntarily feeding and hydration, if exigent cir-
cumstances require immediate involuntary treatment in order to avoid serious harm
to or the death of an inmate. If a prisoner disputes the department of corrections’
allegations, a circuit court may not continue the order for involuntary feeding and
hydration without providing the prisoner an opportunity to meaningfully partici-
pate in an evidentiary hearing. The order for involuntary feeding and hydration
cannot be of indefinite or permanent duration without a mechanism for periodic
review. Department of Corrections v. Saenz, 2007 WI App 25, 299 Wis. 2d 486,
728 N.W.2d 765, 05-2750.

The Due Process clause protects the fundamental right of parents to make deci-
sions concerning the care, custody, and control of their children. Nevertheless, a
parent’s fundamental right to make decisions concerning his or her child is not
unlimited. The parents’ fundamental right to make decisions for their children
about religion and medical care does not prevent the state from imposing criminal
liability on a parent who fails to protect the child when the parent has a legal duty
to act. State v. Neumann, 2013 W1 58, 348 Wis. 2d 455, 832 N.W.2d 560, 11-1044.

The process due at a suppression hearing may be less demanding and elaborate
than the protections accorded the defendant at the trial itself. See United States v.
Raddatz, 447 U.S. 667 (1980). The Supreme Court has, at a minimum, intimated
that admission at a pretrial suppression hearing of hearsay statements when the
declarant cannot be cross—examined does not present a due process problem. State
v. Zamzow, 2016 WI App 7, 366 Wis. 2d 562, 874 N.W.2d 328, 14-2603.

A statute creating a presumption that operates to deny a fair opportunity to rebut
it violates the due process clause of the 14th Amendment. However, the irrebut-
table presumption doctrine does not prevent the legislature from creating a classifi-
cation in social welfare legislation whereby those who satisfy certain criteria are
ineligible from receiving subsidized child care payments. Blake v. Jossart, 2016
WI57,370 Wis. 2d 1, ___ N.W.2d ___, 12-2578.

The threshold question when reviewing a substantive due process claim is
whether a fundamental right is implicated or whether a suspect class is disadvan-
taged by the challenged legislation. If the claim involves neither a fundamental
right nor a suspect class, courts conduct a rational basis review to evaluate whether
the statute is rationally related to achieving a legitimate governmental interest.
Blake v. Jossart, 2016 WI 57,370 Wis.2d 1, __ N.W.2d ___, 12-2578.

A law is retroactive if it takes away or impairs vested rights acquired under exist-
ing laws or creates a new obligation, imposes a new duty, or attaches a new disabil-
ity in respect to transactions or considerations already past. A statute does not oper-
ate retroactively simply because it is applied in a case arising from conduct
antedating the statute’s enactment or upsets expectations based on prior law. The
mere expectation of a future benefit or contingent interest does not create a vested
right. Lands’ End, Inc. v. City of Dodgeville, 2016 W1 64, __ Wis.2d ___, 881
N.w.2d 702, 15-0179.

Prisoners’ due process rights are discussed. Wolff v. McDonnell, 418 U.S. 539,
94 S.Ct. 2963, 41 L.Ed.2d 935 (1974).

Public high school students facing temporary suspension have property and lib-
erty interests protected by due process. Goss v. Lopez, 419 U.S. 565, 95 S.Ct. 729,
42 L.Ed.2d 725 (1975).

Garnishment of corporate bank accounts must comply with due process protec-
tions of Fuentes and Sniadach. North Georgia Finishing, Inc. v. Di-Chem, Inc.419
U.S. 601, 95 S.Ct. 719, 42 L.Ed.2d 751 (1975).

The Wisconsin medical examining board does not deny due process by both
investigating and adjudicating charge of professional misconduct. Withrow v. Lar-
kin, 421 U.S. 35, 95 S.Ct. 1456, 43 L.Ed.2d 712 (1975).

States may deny benefits to those who fail to prove they did not quit a job in order
to obtain benefits. Lavine v. Milne, 424 U.S. 577, 96 S.Ct. 1010, 47 L.Ed.2d 249
(1976).

Due process does not disqualify an agency as a decision maker merely because
of familiarity with the facts of a case. Hortonville Dist. v. Hortonville Ed. Asso.
426 U.S. 482, 96 S.Ct. 2308, 49 L.Ed.2d 1 (1976).

Dismissal from medical school for academic deficiencies without a hearing did
not violate the due process clause. Board of Curators, Univ. of Mo. v. Horowitz,
435U.S. 78,98 S.Ct. 948, 55 L.Ed.2d 124 (1978).

Utility customers’ due process rights were violated when the utility shut off ser-
vice for nonpayment without advising the customers of available administrative
procedures. Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 98 S.Ct. 1554,
56 L.Ed.2d 30 (1978).

A father’s acquiescence in his daughter’s desire to live with her mother in Cali-
fornia did not confer jurisdiction over father in California courts. Kulko v. Califor-
nia Superior Court, 436 U.S. 84, 98 S.Ct. 1690, 56 L.Ed.2d 132 (1978).

The due process clause was not violated when the IRS monitored a conversation
with the defendant in violation of IRS rules. United States v. Caceres, 440 U.S. 741,
99 S.Ct. 1465, 59 L.Ed.2d 733 (1979).

A state may not exercise quasi in rem jurisdiction over a defendant having no
forum contacts by attacking the contractual obligation of the defendant’s insurer
licensed in the state. Rush v. Savchuk, 444 U.S. 320, 100 S.Ct. 571, 62 L.Ed.2d
516 (1980).

Involuntary transfer of a prisoner to a mental hospital implicated protected lib-
erty interests. Vitek v. Jones, 445 U.S. 480, 100 S.Ct. 1254, 63 L.Ed.2d 552 (1980).

The termination of appointed assistant public defenders, who were neither poli-
cymakers nor confidential employees, solely on grounds of political affiliation was
a denial of 1st and 14th amendment rights. Branti v. Finkel, 445 U.S. 507, 100 S.Ct.
1287, 63 L.Ed.2d 574 (1980).

Segregation confinement of a prisoner without prior hearing may violate due
process if postponement of procedural protections is not justified by apprehended
emergency conditions. Hughes v. Rowe, 449 U.S. 5, 101 S.Ct. 173, 66 L.Ed.2d 163
(1980).

When an accident involving only Wisconsin residents occurred in Wisconsin,
the fact that the decedent had been employed in Minnesota conferred jurisdiction
on Minnesota courts and Minnesota insurance law was applicable. Allstate Ins. Co.
v. Hague, 449 U.S. 302, 101 S.Ct. 633, 66 L.Ed.2d 521 (1981).
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A statute that required a putative father in a paternity suit to pay for blood tests
denied due process to indigent putative fathers. Little v. Streater, 452 U.S. 1, 101
S.Ct. 2202, 68 L.Ed.2d 627 (1981).

Due process does not require appointment of counsel for indigent parents in
every parental status termination proceeding. Lassiter v. Dept. of Social Services,
452U.S. 18, 101 S.Ct. 2153, 68 L.Ed.2d 640 (1981).

A life prisoner had no due process right to a statement of reasons why the board
did not commute his life sentence. Connecticut Board of Pardons v. Dumschat, 452
U.S. 458, 101 S.Ct. 2460, 69 L.Ed.2d 158 (1981).

An ordinance regulating the sale of drug paraphernalia was constitutional. Hof-
fman Estates v. Flipside, Hoffman Estates, 455 U.S. 489, 102 S.Ct. 1186, 71
L.Ed.2d 362 (1982).

Revocation of probation for failure to pay a fine, without a determination that the
probationer had not made a bona fide effort to pay or that alternate forms of punish-
ment did not exist, denied due process and equal protection. Bearden v. Georgia,
461 U.S. 660, 103 S.Ct. 2064, 76 L.Ed.2d 221 (1983).

Notice by publication did not satisfy due process requirements in a tax sale.
Mennonite Board of Missions v. Adams, 462 U.S. 791, 103 S.Ct. 2706, 77 L.Ed.2d
180 (1983).

A minority set—aside program violated due process. Richmond v. Croson Co.
488 U.S. 469, 109 S.Ct. 706, 102 L. Ed. 2d 854 (1989).

Abortion restrictions complied with constitutional protections. Webster v.
Reproductive Health Serv. 492 U.S. 490, 109 S.Ct. 3040, 106 L. Ed. 2d 410 (1989).

Assuming that a competent person has a constitutional right to refuse treatment,
a state may require clear and convincing evidence that an incompetent patient
desired withdrawal of treatment. Cruzan v. Director, Mo. Health Dept. 497 U.S.
261, 110 S.Ct. 2841, 111 L. Ed. 2d 224 (1990).

Substantive due process is not violated by a police officer who causes death
through deliberate or reckless indifference to life in a high speed chase aimed at
apprehending a suspect. Only a purpose to cause harm unrelated to the legitimate
object of arrest satisfies the element of arbitrary conduct shocking to the conscience
necessary for a due process violation. County of Sacramento v. Lewis, 523 U.S.
833, 118 S.Ct. 1708, 140 L. Ed. 2d 1043 (1998).

In lieu of exclusive reliance on a judge’s personal inquiry into his or her actual
bias, or on appellate review of the judge’s determination respecting actual bias, the
due process clause has been implemented by objective standards that do not require
proof of actual bias. In defining these standards the U.S. Supreme Court has asked
whether, under a realistic appraisal of psychological tendencies and human weak-
ness, the interest poses such a risk of actual bias or prejudgment that the practice
must be forbidden if the guarantee of due process is to be adequately implemented.
Caperton v. A. T. Massey Coal Co. 556 U.S. 868, 129 S. Ct. 2252, 175 L. Ed. 2d
753 (2009).

There is a serious risk of actual bias, based on objective and reasonable percep-
tions, when a person with a personal stake in a particular case had a significant and
disproportionate influence in placing the judge on a case by raising funds or direct-
ing the judge’s election campaign while the case was pending or imminent. The
inquiry centers on the contribution’s relative size in comparison to the total amount
of money contributed to the campaign, the total amount spent in the election, and
the apparent effect the contribution had on the outcome of the election. Whether
campaign contributions were a necessary and sufficient cause of a judge’s victory
is not the proper inquiry. Due process requires an objective inquiry into whether
the contributor’s influence on the election under all the circumstances would offer
a possible temptation to the average judge to lead the judge not to hold the balance
“nice, clear, and true.” Caperton v. A. T. Massey Coal Co. 556 U.S. 868, 129 S. Ct.
2252, 175 L. Ed. 2d 753 (2009).

Under the Due Process Clause there is an impermissible risk of actual bias when
a judge earlier had significant, personal involvement as a prosecutor in a critical
decision regarding the defendant’s case. Williams v. Pennsylvania, 579 U. S. ___
(2016).

It is not a violation of the due process clause to tow an illegally parked car without
first giving the owner notice and opportunity to be heard regarding the lawfulness
of the towing. Sutton v. City of Milwaukee, 672 F.2d 644 (1982).

A village board’s denial of an application for a liquor license did not deprive the
applicant of either liberty or property. Scott v. Village of Kewaskum, 786 F.2d 338
(1986).

A teacher’s alleged de facto tenure is not a protected property interest. Liberty
interests are discussed. Stevens v. Jt. School Dist. No. 1, Tony, Etc. 429 F. Supp. 477
(1977).

A sheriff violated a tenant’s protectible property interest by executing a stale writ
of restitution. Wolf-Lillie v. Kenosha Cty. Sheriff, 504 F. Supp. 1 (1980).

One cannot have a constitutionally protected interest solely in a state law proce-
dure; a separate property interest must also be present. Molgaard v. Town of Cale-
donia, 527 F. Supp. 1073 (1981).

Demon rum and the dirty dance: reconsidering government regulation of live sex
entertainment after California v. La Rue. 1975 WLR 161.

Reasonable corporal punishment by school official over parental objection is
constitutional. 1976 WLR 689.

Procedural due process in public schools: The “thicket” of Goss v. Lopez. 1976
WLR 934.

Impartial decisionmaker — authority of school board to dismiss striking teach-
ers. 1977 WLR 521.

Property interest — government employment — state law defines limitation of
entitlement. 1977 WLR 575.

MISCELLANEOUS

An adult bookstore has no right to protect the privacy rights of its customers in
a public, commercial establishment. City News & Novelty v. City of Waukesha,
170 Wis. 2d 14, 487 N.W.2d 316 (Ct. App. 1992).

A narrowly drawn anti—cruising ordinance did not violate the right to assemble
or travel. Scheunemann v. City of West Bend, 179 Wis. 2d 469, 507 N.W.2d 163
(Ct. App. 1993).

The right to intrastate travel, including the right to move about one’s neighbor-
hood in an automobile, is fundamental, but infringements on the right are not sub-
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ject to strict scrutiny. Cruising ordinances, reasonable in time, place and manner,
do not violate this right. Brandmiller v. Arreola, 199 Wis. 2d 528, 544 N.W.2d 849
(1996), 93-2842.

A father who intentionally refused to pay child support could, as a condition of
probation, be required to avoid having another child, unless he showed that he
could support that child and his current children. In light of the defendant’s ongoing
victimization of his children and record manifesting his disregard for the law, this
condition was not overly broad and was reasonably related to the defendant’s reha-
bilitation. State v. Oakley, 2001 WI 103, 245 Wis. 2d 447, 629 N.W.2d 200,
99-3328.

Banishment from a particular place is not a per se violation of the right to travel.
There is no exact formula for determining whether a geographic restriction is nar-
rowly tailored. Each case must be analyzed on its own facts, circumstances, and
total atmosphere to determine whether the geographic restriction is narrowly
drawn. Predick v. O’Connor, 2003 WI App 46, 260 Wis. 2d 323, 660 N.W.2d 1,
02-0503.

In order for a putative biological father to have the necessary foundation for a
constitutionally protected liberty interest in his putative paternity, he would have
to have taken affirmative steps to assume his parental responsibilities for the child.
Randy A.J.v.Norma L J. 2004 WI 41,270 Wis. 2d 384, 676 N.W.2d 452, 02-0469.

Parental status that rises to the level of a constitutionally protected liberty interest
does not rest solely on biological factors, but rather, is dependent upon an actual
relationship with the child where the parent assumes responsibility for the child’s
emotional and financial needs. Stuart S. v. Heidi R. 2015 WI App 19, 360 Wis. 2d
388, 860 N.W.2d 538, 14-1487.

Putative father’s right to custody of his child. 1971 WLR 1262.

Slavery prohibited. SEcTiON 2. There shall be neither
slavery, nor involuntary servitude in this state, otherwise than
for the punishment of crime, whereof the party shall have been
duly convicted.

Free speech; libel. SEcTioN 3. Every person may freely
speak, write and publish his sentiments on all subjects, being
responsible for the abuse of that right, and no laws shall be
passed to restrain or abridge the liberty of speech or of the press.
In all criminal prosecutions or indictments for libel, the truth
may be given in evidence, and if it shall appear to the jury that
the matter charged as libelous be true, and was published with
good motives and for justifiable ends, the party shall be acquit-
ted; and the jury shall have the right to determine the law and the
fact.

FREE SPEECH

A city can validly prohibit picketing private homes when the subject of the pick-
eting has no relationship to any activity carried on there. Wauwatosa v. King, 49
Wis. 2d 398, 182 N.W.2d 530 (1971).

A journalist has a constitutional right to the privilege not to disclose sources of
information received in a confidential relationship, but when such confidence is in
conflict with the public’s overriding need to know, it must yield to the interest of
justice. The state need not affirmatively demonstrate proof of compelling need or
lack of an alternative method of obtaining the information sought when the crimes
involved and the prevention of repetition of those crimes constitute a compelling
need. State v. Knops, 49 Wis. 2d 647, 183 N.W.2d 93 (1971).

Only that portion of an obscenity ordinance defining obscenity in Roth—Memoirs
terms is unconstitutional, and the remainder is a viable, effective ordinance when
supplemented by the supreme court’s Chobot obscenity definition “community
standards” definition. Madison v. Nickel, 66 Wis. 2d 71, 223 N.W.2d 865 (1974).

Prohibiting the solicitation of prostitutes does not violate the right of free speech.
Shillcutt v. State, 74 Wis. 2d 642, 247 N.W.2d 694 (1976).

When a radio talk show announcer was fired for allowing talk show guests to
slander minorities, the announcer’s right of free speech was not infringed. Augus-
tine v. Anti-Defamation Lg. B’nai B’rith, 75 Wis. 2d 207, 249 N.W.2d 547 (1976).

‘When the record did not indicate that a tenant union provided inadequate, unethi-
cal, or complex legal advice to tenants, the tenant union’s information service was
protected by free speech guarantees. Hopper v. Madison, 79 Wis. 2d 120, 256
N.W.2d 139 (1977).

The public’s right to be aware of all facts surrounding an issue does not interfere
with the right of a newspaper to reject advertising. Wis. Assoc. of Nursing Homes
v. Journal Co. 92 Wis. 2d 709, 285 N.W.2d 891 (Ct. App. 1979).

Procedures to determine whether a journalist may properly invoke privilege to
prevent disclosure of confidential sources set. Green Bay Newspaper v. Circuit
Court, 113 Wis. 2d 411, 335 N.W.2d 367 (1983).

The right of free speech applies against state action, not private action. Jacobs
v. Major, 139 Wis. 2d 492, 407 N.W.2d 832 (1987).

News gatherers have no constitutional right of access to disaster scenes beyond
that accorded the general public. City of Oak Creek v. King, 148 Wis. 2d 532,436
N.W.2d 285 (1989).

Commercial speech is protected by the 1st amendment. The government must
show that a restriction directly advances a substantial interest for it to be constitu-
tional. City of Milwaukee v. Blondis, 157 Wis. 2d 730, 460 N.W.2d 815 (Ct. App.
1990).

A sentence based on an activity protected by the 1st amendment is constitution-
ally invalid, but when a sufficient link to criminal activity is shown, the activity is
no longer protected. State v. J.E.B. 161 Wis. 2d 655, 469 N.W.2d 192 (Ct. App.
1991).

Although music is accorded a presumption of being protected speech, an ordi-
nance prohibiting all unreasonable noise was not an unconstitutionally vague
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ART. I, §3, ANNOTATED WISCONSIN
CONSTITUTION

encroachment on free speech. City of Madison v. Bauman, 162 Wis. 2d 660, 470
N.W.2d 296 (1991).

An employee’s free speech rights were not violated when the employer’s need
for confidentiality and discipline clearly outweighed the employee’s interest in dis-
closing confidential information. Barnhill v. Board of Regents, 166 Wis. 2d 395,
479 N.W.2d 917 (1992).

The 1st amendment rights of inmates are subject to limitation and regulation.
Interception and withholding of inter—inmate correspondence was reasonable.
Yoder v. Palmeri, 177 Wis. 2d 756, 502 N.W.2d 903 (Ct. App. 1993).

Whether a restriction on nude dancing is overbroad depends on whether the ordi-
nance is targeted at curbing only harmful secondary effects of exotic clubs. Fond
du Lac County v. Mentzel, 195 Wis. 2d 313, 536 N.W.2d 160 (Ct. App. 1995),
94-1924.

The state’s power to ban the sale of alcoholic beverages under the 21st amend-
ment includes the lesser power to ban nude dancing on premises where alcohol is
served. Schultz v. City of Cumberland, 195 Wis. 2d 554,536 N.W.2d 192 (Ct. App.
1995), 94-3106.

Restrictions upon the free speech rights of inmates are discussed. Lomax v. Fied-
ler, 204 Wis. 2d 196, 554 N.W.2d 841 (Ct. App. 1996), 95-2304.

A zoning ordinance that did not set aside any area where an adult bookstore
would be allowed was impermissible. Town of Wayne v. Bishop, 210 Wis. 2d 218,
565 N.W.2d 201 (Ct. App. 1997), 95-2387.

A public nudity ordinance will meet a challenge that it is facially overbroad if
it is drafted in a manner that addresses the secondary effects of adult entertainment
without suffocating protected expression in a real and substantial manner. Lounge
Management v. Town of Trenton, 219 Wis. 2d 13, 580 N.W.2d 156 (1998),
96-1853.

Obscenity is, and has been, an abuse of the right to speak freely on all subjects
under the state constitution. The breadth of protection offered by the Wisconsin
constitution in the context of obscenity is no greater than that afforded by the 1st
amendment. County of Kenosha v. C. & S. Management, Inc. 223 Wis. 2d 373, 588
N.W.2d 236 (1999), 97-0642.

It may be appropriate to consider context in determining whether a communica-
tion “expressly advocates” the election, defeat, recall, or retention of a clearly iden-
tified candidate or a particular vote at a referendum, within the meaning of's. 11.01
(16) (a) 1. Elections Board v. Wisconsin Manufacturers & Commerce, 227 Wis.
2d 650, 597 N.W.2d 721 (1999), 98-0596.

When an ordinance regulates 1st amendment activities, the government nor-
mally has the burden of defending the regulation beyond a reasonable doubt, but
when prior restraints are concerned and the government action at issue is the review
of an applicant’s qualifications for a business license, the city does not bear the bur-
den of going to court to effect the denial of a license, nor does it bear the burden
of proof once in court. City News & Novelty, Inc. v. City of Waukesha, 231 Wis.
2d 93, 604 N.W.2d 870 (Ct. App. 1999), 97-1504.

Unfiled pretrial materials in a civil action between private parties are not public
records and neither the public nor the press has either a common law or constitu-
tional right of access to those materials. State ex rel. Mitsubishi v. Milwaukee
County, 2000 WT 16, 233 Wis. 2d 1, 605 N.W.2d 868, 99-2810.

A town ordinance prohibiting nudity on premises operating under a retail Class
B liquor license was constitutional under City of Erie v. Pap’s A.M. 529 U.S. 277,
120 S.Ct. 1382, 146 L. Ed. 2d. 265 (2000). Urmanski v. Town of Bradley, 2000 WI
App 141, 237 Wis. 2d 545, 613 N.W.2d 905, 99-2330.

Only a “true threat” is punishable under statutes criminalizing threats. A true
threat is a statement that a speaker would reasonably foresee that a listener would
reasonably interpret as a serious expression of a purpose to inflict harm, as distin-
guished from hyperbole, jest, innocuous talk, expressions of political views, or
other similarly protected speech. It is not necessary that the speaker have the ability
to carry out the threat. State v. Perkins, 2001 WI 46, 243 Wis. 2d 141, 626 N.W.2d
762, 99-1924.

Application of the disorderly conduct statute to speech alone is permissible
under appropriate circumstances. When speech is not an essential part of any expo-
sition of ideas, when it is utterly devoid of social value, and when it can cause or
provoke a disturbance, the disorderly conduct statute can be applicable. State v.
A.S., 2001 WI 48, 243 Wis. 2d 173, 626 N.W.2d 712, 99-2317.

Purely written speech, even if it fails to cause an actual disturbance, can consti-
tute disorderly conduct, but the state has the burden to prove that the speech is con-
stitutionally unprotected “abusive” conduct. “Abusive” conduct is conduct that is
injurious, improper, hurtful, offensive, or reproachful. True threats clearly fall
within the scope of this definition. State v. Douglas D. 2001 WI 47, 243 Wis. 2d
204, 626 N.W.2d 725, 99-1767.

Although the 1st amendment prohibits law enforcement officials from prosecut-
ing protected speech, it does not necessarily follow that schools may not discipline
students for such speech. Like law enforcement officials, educators may not punish
students merely for expressing unpopular viewpoints, but the 1st amendment must
be applied in light of the special characteristics of the school environment. Schools
may limit or discipline conduct that for any reason materially disrupts classwork
or involves substantial disorder or invasion of the rights of others. State v. Douglas
D. 2001 WI 47,243 Wis. 2d 204, 626 N.W.2d 725, 99-1767.

A county public assembly ordinance that contained a 60—day advance filing
requirement, a 45—day processing time period, a prohibition against advertising,
promoting, and selling tickets before a license was issued, a required certification
by the zoning administrator, and a license fee in excess of $100 per application was
not narrowly tailored to achieve a significant government interest and violated the
1st amendment free speech guarantee. Sauk County v. Gumz, 2003 WI App 165,
266 Wis. 2d 758, 669 N.W.2d 509, 02-0204.

The exception to protection for “true threats” is not limited to threats directed
only at a person or group of individuals, nor is it limited to a threat of bodily harm
or death. State v. Robert T. 2008 WI App 22, 307 Wis. 2d 488, 746 N.W.2d 564,
06-2206.

Free speech and the state’s campaign finance law are discussed in light of Buck-
ley v. Valeo. 65 Atty. Gen. 145 (1976).

Car card space on a city transit system is not a free speech forum. Lehman v. City
of Shaker Heights, 418 U.S. 298, 94 S. Ct. 2714, 41 L. Ed. 770 (1974).

A flag misuse statute was unconstitutional as applied to a flag hung upside down
with a peace symbol affixed when the context imbued the display with protected
elements of communication. Spence v. State of Washington, 418 U.S. 405, 94 S.Ct.
2727, 41 L.Ed.2d 842 (1974).

Commercial advertising is protected free speech. Bigelow v. Virginia, 421 U.S.
809, 95 S.Ct. 2222, 44 L.Ed.2d 600 (1975).

Campaign expenditure limitations unduly restrict political expression. Con-

tribution limits impose serious burdens on free speech only if they are so low as to
prevent candidates and political committees from amassing the resources neces-
sary for effective advocacy, Buckley v. Valeo, 424 U.S. 1, 96 S.Ct. 612, 46 L.Ed.2d
659 (1976).
See also McConnell v. Federal Elections Commission, 540 U.S. 93, 124 S. Ct. 619,
157 L E.2d 491 (2003) (Reversed in part by Citizens United, 558 U.S. 310, 130
S.Ct. 876, 175 L.Ed.2d 753 (2010)), Randall v. Sorrell, 548 U.S. 230, 126 S. Ct.
2479, 165 L.Ed.2d 482 (2006). Federal Election Commission v. Wisconsin Right
to Life, Inc. 551 U.S. 449, 127 S. Ct. 2652, 168 L.Ed.2d 329 (2007). McCutcheon
v. Federal Election Commission, 572 U. S. __, 134 S. Ct. 1434, 188 L.Ed.2d 468
(2014).

Prior restraint of news media to limit pretrial publicity is discussed. Nebraska
Press Asso. v. Stuart, 427 U.S. 539, 96 S.Ct. 2791, 49 L.Ed.2d 683 (1976).

A board of education may not prevent a non—union teacher from speaking of a
bargaining issue at an open meeting. Madison School District v. Wisconsin
Employment Commission, 429 U.S. 167, 97 S.Ct. 421, 50 L.Ed.2d 376 (1976).

Corporations’ free speech rights are discussed. First National Bank of Boston
v. Bellotti, 435 U.S. 765, 98 S.Ct. 1407, 55 L.Ed.2d 707 (1978).

The 1st amendment prohibited the prosecution of a newspaper for publishing
confidential proceedings of a commission investigating judicial conduct. Land-
mark Communications, Inc. v. Virginia, 435 U.S. 829, 98 S.Ct. 1535, 56 L.Ed.2d
1. (1978).

Collective activity undertaken to obtain meaningful access to courts is a funda-
mental right protected by the 1st amendment. In re Primus, 436 U.S. 412, 98 S.Ct.
1893, 56 L.Ed.2d 417 (1978).

A newspaper office may be searched for evidence of a crime even though the
newspaper is not suspected of a crime. Zurcher v. Stanford Daily, 436 U.S. 547,
98 S.Ct. 1970, 56 L.Ed.2d 525 (1978).

The 1st amendment does not guarantee the public’s or media’s right of access to
sources of information within government control. Houchins v. KQED, Inc. 438
U.S. 1,98 S.Ct. 2588, 57 L.Ed.2d 553 (1978).

Public employee private, as well as public, speech is protected. Givhan v. West-
ern Line Consol. School Dist. 439 U.S. 410, 99 S.Ct. 693, 58 L.Ed.2d 619 (1979).

The press and public have no constitutional right to attend a pretrial suppression
hearing when the defendant demands a closed hearing to avoid prejudicial public-
ity. Gannett Co. v. DePasquale, 443 U.S. 368, 99 S.Ct. 2898, 61 L.Ed.2d 608
(1979).

A public utility had the free speech right to enclose with bills inserts discussing
controversial issues of public policy. Consolidated Edison v. Public Service Com-
mission, 447 U.S. 530, 100 S.Ct. 2326, 65 L.Ed.2d 319 (1980).

For restrictions on commercial speech to stand a constitutional challenge, the
restriction must not be more extensive than is necessary to serve the government’s
interests. Central Hudson Gas v. Public Service Commission of New York, 447
U.S. 557,100 S.Ct. 2343, 65 L.Ed.2d 341 (1980).

A town board was restrained from discharging its police chief until the issue of
impermissible consideration of the chief’s political activities was resolved. Kuhl-
mann v. Bloomfield Township, 521 F. Supp. 1242 (1981).

An ordinance prohibiting a live dancing exhibition violated the free speech
clause. Schad v. Mount Ephraim, 452 U.S. 61, 101 S.Ct. 2176, 68 L.Ed.2d 671
(1981).

A statute that prohibits placing unstamped mailable matter in any box approved
by the U.S. postal service does not violate the free speech clause. U.S. Postal Ser-
vice v. Greenburgh Civic Assn. 453 U.S. 114, 101 S.Ct. 2676, 69 L.Ed.2d 517
(1981).

An ordinance that placed substantial restrictions on billboards other than those
used for onsite commercial advertising violated the free speech clause. Metrome-
dia v. San Diego, 453 U.S. 490, 101 S.Ct. 2882, 69 L.Ed.2d 800 (1981).

A public university that provided a forum to many student groups but excluded
religious student groups violated the principle that state regulation of speech should
be content neutral. Widmar v. Vincent, 454 U.S. 263, 102 S.Ct. 269, 70 L.Ed.2d
440 (1981).

An ordinance regulating the sale of drug paraphernalia was constitutional. Hof-
fman Estates v. Flipside, Hoffman Estates, 455 U.S. 489, 102 S.Ct. 1186, 71
L.Ed.2d 362 (1982).

There are constitutional limits on the state’s power to prohibit candidates from
making promises in the course of an election campaign. Some promises are univer-
sally acknowledged as legitimate, indeed indispensable to decisionmaking in a
democracy. Brown v. Hartlage, 456 U.S. 45, 102 S.Ct. 1523, 71 L.Ed.2d 732
(1982).

A school board’s discretion to determine the contents of school libraries may not
be exercised in a narrowly partisan or political manner. Board of Education v. Pico,
457 U.S. 853, 102 S.Ct. 2799, 73 L.Ed.2d 435 (1982).

States are entitled to greater leeway in the regulation of pornographic depictions
of children. New York v. Ferber, 458 U.S. 747, 102 S.Ct. 3348, 73 L.Ed.2d 1113
(1982).

The discharge of a public employee did not deny free speech rights, under the
facts of the case. Connick v. Myers, 461 U.S. 138, 103 S.Ct. 1684, 75 L.Ed.2d 708
(1983).

A sidewalk is a “public forum”. The prohibition of leaflets denied free speech.
U.S. v. Grace, 461 U.S. 171, 103 S.Ct. 1702, 75 L.Ed.2d 736 (1983).

The government’s substantial interest in maintaining the park in the heart of the
capital in an attractive condition sustained a regulation against camping or over-
night sleeping in public parks. Free speech was not denied. Clark v. Community
for Creative Non—violence, 468 U.S. 288, 104 S.Ct. 3065, 82 L.Ed.2d 221 (1984).
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A school district did not violate the free speech clause by disciplining a student
for giving an offensively lewd and indecent speech at a school assembly. Bethel
School Dist. No. 403 v. Fraser, 478 U.S. 675, 106 S.Ct. 3159, 92 L.Ed.2d 549
(1986).

School administrators may exercise control over style and content of student
speech in school-sponsored activities as long as control is reasonably related to
“legitimate pedagogical concerns.” Hazelwood School District v. Kuhlmeier, 484
U.S. 260, 108 S.Ct. 562, 98 L.Ed.2d 592 (1988).

A state may not categorically ban targeted, direct—mail advertising by attorneys.
Shapero v. Kentucky Bar Assn. 486 U.S. 466, 108 S.Ct. 1916, 100 L.Ed.2d 475
(1988).

A Brookfield ordinance prohibiting picketing of individuals’ residences was not
facially invalid. Frisby v. Schultz, 487 U.S. 474, 108 S.Ct. 2495, 101 L.Ed.2d 420
(1988).

A protester’s conviction for flag desecration violated the right of free speech.
Texas v. Johnson, 491 U.S. 397, 109 S.Ct. 2533, 105 L. Ed. 2d 342 (1989).

The 1st amendment prohibits employment decisions concerning low—level pub-
lic employees from being based upon political patronage. Rutan v. Republican
Party of Illinois, 497 U.S. 62, 110 S.Ct. 2729, 111 L. Ed. 2d 52 (1990).

A public indecency statute barring public nudity and requiring dancers to wear
pasties and G—strings did not violate the right of free expression. Barnes v. Glen
Theatre, Inc. 501 U.S. 560, 111 S.Ct. 2456, 115 L. Ed. 2d 504 (1991).

Press freedom does not confer a constitutional right to disregard promises that
would otherwise be enforceable under state law. A possible promissory estoppel
action for breaching an agreement to keep a source confidential was not barred.
Cohen v. Cowles Media Co., 501 U.S. 663, 111 S.Ct. 2513, 115 L. Ed. 2d 586
(1991).

A county ordinance requiring permits for all parades, public assemblies, and
other private uses of public property that gave the county administrator the power
to adjust permit fees to meet police expenses incident to the permitted activity vio-
lated the 1st amendment because the ordinance lacked narrowly drawn, reasonable,
and definite standards guiding the administrator and because it impermissibly
required an analysis of the content of the applicant’s message. Forsyth County v.
Nationalist Movement, 505 U.S. 123, 112 S.Ct. 2395, 120 L. Ed. 2d 101 (1992).

Exclusion of “fighting words” from free speech protections did not justify a city
ordinance banning displays that convey messages of racial, gender, or religious
intolerance. A city may not selectively ban fighting words based on the particular
idea expressed. R.A.V.v. St. Paul, 505 U.S. 377, 112 S.Ct. 2538, 120 L. Ed. 2d 305
(1992).

A city ban on newsracks for commercial publications violated the right to free
speech when the city failed to establish a “reasonable fit” between its legitimate
interest in safety and aesthetics and the ban. Cincinnati v. Discovery Network, 507
U.S. 410, 113 S.Ct. 1505, 123 L. Ed. 2d 99 (1993).

Denial of the use of a school building to a church seeking to exhibit a film when
a nonsectarian group would have been allowed the use of the building to show a
secular film on the same topic violated the right of free speech. Lamb’s Chapel v.
Center Moriches Union Free School Dist., 508 U.S. 384, 113 S.Ct. 2141, 124 L. Ed.
2d 352 (1993).

For a government employee’s speech to be protected, the speech must be on a
matter of public concern and the employee’s interest in expressing himself or her-
self on the matter must outweigh the injury the speech could cause the employer
in providing public services through its employees. Waters v. Churchill, 511 U.S.
661, 114 S.Ct. 1878, 128 L. Ed. 2d 686 (1994).

See also Burkes v. Klauser, 185 Wis. 2d 309, 517 N.W.2d 502 (1994).

A city’s ban on almost all residential signs violated the right of free speech. City
of LaDue v. Gilleo, 512 U.S. 43, 114 S.Ct. 2038, 129 L.Ed.2d 36 (1994).

An Ohio statute prohibiting the distribution of anonymous campaign literature
violated the right of free speech. Mclntyre v. Ohio Elections Commission, 514 U.S.
334,115 S.Ct. 1511, 131 L. Ed. 2d 426 (1995).

The selection of the makeup a parade is entitled to free speech protection. A
parade sponsor’s free speech rights include the right to deny a group’s participation
who intends to convey a message contrary to the sponsor’s. Hurley v. Irish—Ameri-
can Gay Group, 515 U.S. 557, 115 S.Ct. 2338, 132 L. Ed. 2d 487 (1995).

A state university that funded printing a broad range of student publications but
denied funding for a student religious group’s publication violated free speech
guarantees and was not excused by the need to comply with the establishment of
religion clause. Rosenberger v. University of Virginia, 515 U.S. 819, 115 S.Ct.
2510, 132 L. Ed. 2d (1995).

As with government employees whose employment may not be terminated for
exercising 1st amendment rights, independent contractors may not have their gov-
ernment contracts terminated for refusing to support a political party or its candi-
dates or for exercising free speech rights. Board of County Commissioners v.
Umbehr, 518 U.S. 668, 116 S.Ct. 2342, 135 L. Ed. 2d 843 (1996) and O’Hare Truck
Service v. Northlake, 518 U.S. 712, 116 S.Ct. 2353, 135 L. Ed. 2d 874 (1996).

Content—neutral size restrictions placed on a banner proclaiming “‘Church/State
— Separate,” after it was hung in the state capitol rotunda, served the state’s signifi-
cant interest in protecting the capitol from visual degradation. That a Christmas tree
and Menorah in the rotunda were allowed to remain without restriction did not prove
content—based discrimination. Gaylor v. Thompson, 939 F. Supp. 1363 (1996).

The constitutionality of injunctions restraining actions by abortion clinic protest-
ers is discussed. Schenck v. Pro—Choice Network, 519 U.S. 357, 117 S.Ct. 855,137
L. Ed. 2d 1 (1997). But see McCullen v. Coakley, U.S.__, 134 S.Ct. 2518,
189 L.E.2d 502 (2014).

Assessments against commodity producers under an agricultural marketing
order to pay for the costs of generic advertising did not violate the producers’ free
speech rights. Glickman v. Wileman Brothers & Elliot, Inc. 521 U.S. 457, 117 S.Ct.
2130, 138 L. Ed. 2d 585 (1997).

A public broadcasting network’s decision to exclude from a televised debate an
independent political candidate who had little public support was a reasonable,
viewpoint—neutral exercise of journalistic discretion. Arkansas Educational TV v.
Forbes, 523 U.S. 666, 118 S.Ct. 1633, 140 L. Ed. 2d 875 (1998).

ART. I, §3, ANNOTATED WISCONSIN
CONSTITUTION

It is a violation of the 4th amendment for police to bring members of the media
or other 3rd persons into a home during the execution of a warrant when the pres-
ence of the 3rd persons in the home is not in aid of the execution of the warrant.
Wilson v. Layne, 526 U.S. 603, 119 S.Ct. 1692, 143 L. Ed. 2d 818 (1999).

Generally, the 1st amendment protects a person from being removed from public
employment for purely political reasons. However, exemptions from the patronage
dismissal ban are allowed on the theory that a newly elected administration has a
legitimate interest in implementing the broad policies it was elected to implement
without interference from disloyal employees. Pleva v. Norquist, 195 F.3d 905
(1999).

The financing of student organizations through mandatory student fees does not
violate the 1st amendment if viewpoint neutrality is the operational principal.
Board of Regents v. Southworth, 529 U.S. 217, 120 S.Ct. 1346, 146 L. Ed. 2d 193
(2000).

An ordinance prohibiting public nudity was valid when the government’s
asserted interest was combating the secondary effect associated with adult enter-
tainment and was unrelated to suppression of the erotic message of nude dancing.
Erie v. Pap’s A.M. 529 U.S. 277120 S.Ct. 1382, 146 L. Ed. 2d 265 (2000).

A statute that makes it unlawful within regulated areas near a health care facility
for any person to knowingly approach within eight feet of another person, without
that person’s consent, for the purpose of passing a leaflet or handbill to, displaying
a sign to, or engaging in oral protest, education, or counseling with such other per-
son is constitutional. Hill v. Colorado, 530 U.S. 703, 120 S.Ct. 2480, 147 L. Ed.
2d 597 (2000)

Inmate to inmate correspondence that includes legal assistance does not receive
more 1st amendment protection than other correspondence. Shaw v. Murphy, 532
U.S. 223, 121 S.Ct. 1475, 149 L.Ed.2d 420 (2001).

The 1st amendment protects speech that discloses the content of an illegally
intercepted telephone call when that speech was by a person not a party to the inter-
ception. Bartnicki v. Vopper, 532 U.S. 514, 121 S.Ct. 1753, 149 L. Ed. 2d 787
(2001).

Speech discussing otherwise permissible subjects cannot be excluded from a
limited public forum, such as a school, on the grounds that it is discussed from a
religious viewpoint. A club’s meetings, held after school, not sponsored by the
school, and open to any student who obtained parental consent, did not raise an
establishment of religion violation that could to justify content-based dis-
crimination against the club. Good News Club v. Milford Central School, 533 U.S.
98, 121 S.Ct. 2093, 150 L. Ed. 2d 151 (2001).

A village ordinance making it a misdemeanor to engage in door—to—door advo-
cacy without first registering with the village and obtaining a permit violated the
Ist amendment. Watchtower Bible and Tract Society of New York, Inc. v. Village
of Stratton, 536 U.S. 150, 122 S.Ct. 2080, 153 L. Ed. 2d 205 (2002).

With one exception, the university’s system, as required by Southworth, for dis-
tributing compelled fees collected from university students to student groups that
delegates funding decisions to the student government was subject to sufficient
limits. Southworth v. Board of Regents of the University of Wisconsin System, 307
F.3d 566 (2002).

A state, consistent with the 1st amendment, may ban cross burning carried out
with the intent to intimidate, but a Virginia statute treating any cross burning as
prima facie evidence of intent to intimidate was unconstitutional. Instead of pro-
hibiting all intimidating messages, a state may choose to regulate this subset of
intimidating messages in light of cross burnings’ long and pernicious history as a
signal of impending violence. Virginia v. Black, 538 U.S. 343,123 S. Ct. 1536, 155
L.E.2d 535 (2003).

Regulation of charitable subscriptions, barring fees in excess of a prescribed
level, effectively imposes prior restraints on fundraising, and is incompatible with
the 1st amendment. However, any and all reliance on the percentage of charitable
donations fundraisers retain for themselves is not prohibited. While bare failure to
disclose that information to potential donors does not establish fraud, when nondis-
closure is accompanied by intentionally misleading statements designed to deceive
the listener, a fraud claim is permissible. Illinois v. Telemarketing Associates, Inc.
538 U.S. 600, 123 S. Ct. 1829, 155 L. Ed. 2d 793 (2003).

A regulation prohibiting the sale of liquor on the premises of adult entertainment
establishments is constitutional if: 1) the state is regulating pursuant to a legitimate
governmental power; 2) the regulation does not completely prohibit adult enter-
tainment; 3) the regulation is aimed at combating the negative effects caused by the
establishments, not the suppression of expression; and 4) the regulation is designed
to serve a substantial governmental interest, is narrowly tailored, and reasonable
avenues of communication remain; or alternatively the regulation furthers substan-
tial governmental interests and the restriction is no greater than is essential to fur-
ther that interest. Ben’s Bar, Inc. v. Village of Somerset, 316 F.3d 702 (2003).

The 1st amendment requires that an adult business licensing scheme assure
prompt judicial review of an administrative decision denying a license. An ordi-
nance providing that the city’s final decision may be appealed to state court pur-
suant to state rules of civil procedure did not violate the 1st amendment. City of
Littleton v. Z. J. Gifts D-4, LL.C, 541 U.S. 774, 124 S. Ct. 2219, 159 L. Ed 2d 84
(2004).

While a governmental employer may impose certain restraints on the speech of
its employees that would be unconstitutional if applied to the general public, the
courts have recognized the right of employees to speak on matters unrelated to their
employment and to speak on matters of public concern. Because a police officer’s
off—duty activities were not related to a matter of public concern and were designed
to exploit his employer’s image, they were not protected under the 1st amendment.
San Diego v. Roe, 543 U.S. 77, 125 S. Ct. 521, 160 L. Ed 2d 410 (2004).

When public employees make statements pursuant to their official duties, the
employees are not speaking as citizens for 1st amendment purposes, and the consti-
tution does not insulate their communications from employer discipline. Restrict-
ing speech that owes its existence to a public employee’s professional responsibili-
ties does not infringe any liberties the employee might have enjoyed as a private
citizen. It simply reflects the exercise of employer control over what the employer
itself has commissioned or created. Garcetti v. Ceballos, 547 U.S. 410, 126 S. Ct.
1951, 164 L. Ed. 2d 689 (2006).

Schools may take steps to safeguard those entrusted to their care from speech that
can reasonably be regarded as encouraging illegal drug use. School officials did
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not violate the 1st amendment by confiscating a pro—drug banner and suspending
the student responsible for it. Morse v. Frederick, 551 U.S. 393, 127 S. Ct. 2618,
168 L. Ed. 2d 290 (2007).

Enforcement of a rule adopted by a statewide membership corporation organized
to regulate interscholastic sports among its members that prohibited high school
coaches from recruiting middle school athletes did not violate the 1st amendment.
There is a difference of constitutional dimension between rules prohibiting appeals
to the public at large and rules prohibiting direct, personalized communication in
a coercive setting. Bans on direct solicitations are more akin to a conduct regulation
than a speech restriction, but restrictions are limited to conduct that is inherently
conducive to overreaching and other forms of misconduct. Tennessee Secondary
School Athletic Association v. Brentwood Academy, 551 U.S. 291, 127 S. Ct.
2489, 168 L. Ed. 2d 166 (2007).

Offers to provide or requests to obtain child pornography are categorically
excluded from the 1st amendment. Offers to deal in illegal products or otherwise
engage in illegal activity do not acquire 1st amendment protection when the offeror
is mistaken about the factual predicate of his or her offer. Impossibility of complet-
ing the crime because the facts were not as the defendant believed is not a defense.
U.S. v. Williams, 553 U.S. 285, 128 S. Ct. 1830; 170 L.Ed.2d 650 (2008).

The free speech clause of the 1st amendment restricts government regulation of
private speech; it does not regulate government speech. Although a park is a tradi-
tional public forum for speeches and other transitory expressive acts, the display
of a permanent monument in a public park is not a form of expression to which
forum analysis applies. Instead, the placement of a permanent monument in a pub-
lic park is best viewed as a form of government speech and is therefore not subject
to scrutiny under the free speech clause of the 1st amendment. Pleasant Grove City,
Utah v. Summum, 555 U.S. 460, 129 S. Ct. 1125, 172 L.Ed.2d 853 (2009).

The government may regulate corporate political speech through disclaimer and
disclosure requirements, but it may not suppress that speech altogether. Federal
law prohibiting corporations and unions from using their general treasury funds to
make independent expenditures for speech defined as an “electioneering commu-
nication” or for speech expressly advocating the election or defeat of a candidate
is unconstitutional. Citizens United v. Federal Election Commission, 558 U.S. 310,
130 S. Ct. 876, 175 L. Ed. 2d 753 (2010).

While the prohibition of animal cruelty itself has a long history in American law,
depictions of animal cruelty are not outside the reach of the 1st amendment alto-
gether. The guarantee of free speech does not extend only to categories of speech
that survive an ad hoc balancing of relative social costs and benefits. A federal stat-
ute that criminalized the commercial creation, sale, or possession of certain depic-
tions of animal cruelty, which encompassed common depictions of ordinary and
lawful activities and required merely that the conduct be “illegal” where the alleged
violation took place, was substantially overbroad and therefore facially invalid
under the 1st amendment. United States v. Stevens, 559 U.S. 460, 130 S. Ct. 1577,
176 L. Ed. 2d 435 (2010).

A public university may condition its official recognition of a student group, and
the attendant use of school funds and facilities, on the organization’s agreement to
open eligibility for membership and leadership to all students. In requiring a stu-
dent religious group, in common with all other student organizations, to choose
between welcoming all students and forgoing the benefits of official recognition,
a school did not transgress constitutional limitations. The 1st amendment shields
groups against state prohibition of the organization’s expressive activity, however
exclusionary that activity may be, but a group enjoys no constitutional right to state
subvention of its selectivity. Christian Legal Society Chapter of Univ. of Califor-
nia, Hastings College of Law v. Martinez, 561 U.S. 661, 130 S. Ct. 2971, 177 L.
Ed. 2d 838 (2010).

Although the 1st amendment establishment clause of the U.S. constitution nei-
ther compels nor authorizes the University to categorically exclude funding of
activities related to worship, proselytizing, and sectarian religious instruction with
segregated fees, the University may nevertheless be able to exclude some or all of
the activities to which it objects. The University is free to enact viewpoint neutral
rules restricting access to segregated fees, for it may create what is tantamount to
a limited public forum if the principles of viewpoint neutrality are respected. How-
ever, before excluding an activity from the segregated fee forum pursuant to a con-
tent—based distinction, the University must explain specifically why that particular
activity, viewed as a whole, is outside the forum’s purposes. Roman Catholic Foun-
dation v. The Regents of the University of Wisconsin System, 578 F. Supp. 2d 1121
(2008).

Affirmed. 620 F.3d 775 (2010).

The 1st amendment shielded church members from tort liability for their speech
when they picketed near a soldier’s funeral service and their picket signs reflected
the church’s view that the United States is overly tolerant of sin and that God kills
American soldiers as punishment. Whether the amendment prohibits liability for
speech in this type of case turns largely on whether that speech is of public or private
concern, as determined by all the circumstances of the case. Snyder v. Phelps, 562
U.S. 443,131 S. Ct. 1207, 179 L. Ed. 2d 172 (2011).

A state cannot create new categories of unprotected speech by applying a simple
balancing test that weighs the value of a particular category of speech against its
social costs and then punishes that category of speech if it fails the test. Without
persuasive evidence that a novel restriction on content, such as restrictions on sel-
ling or lending “violent” video games to children, is part of a long, if heretofore
unrecognized, tradition of proscription, a legislature may not revise the judgment
of the American people, embodied in the 1st amendment, that the benefits of its
restrictions on the government outweigh the costs. Brown v. Entertainment Mer-
chants Association, 564 U.S. ___, 131 S. Ct. 2729, 180 L. Ed. 2d 708 (2011).

The 1st amendment does not permit a public—sector union to adopt procedures
that have the effect of requiring objecting nonmembers to lend the union money to
be used for political, ideological, and other purposes not germane to collective bar-
gaining. The 1st amendment does not allow a public—sector union to require
objecting nonmembers to pay a special fee or dues increase that is levied to meet
expenses for the purpose of financing the union’s political and ideological activities
that were not disclosed when the amount of the regular assessment was set. Knox
v. SEIU, Local 1000, 567 U.S. ___, 132 S.Ct. 2277, 183 L.Ed.2d 281 (2012).

A public employer may choose not to hire a particular applicant for a nonpartisan
position because of the applicant’s history of partisan political activity. This is an
appropriate exception to the general rule that public employers may not make

employment decisions on the basis of protected 1st amendment activities. How-
ever, an applicant’s political affiliation and the applicant’s history of partisan activi-
ties are two distinct considerations. Albers—Anders v. Pocan, 905 F. Supp. 2d 944
(2012).

The federal statute at issue in this case imposed two types of limits on campaign
contributions: 1) base limits that restrict how much money a donor may contribute
to a particular candidate or committee, and 2) aggregate limits that restrict how
much money a donor may contribute in total to all candidates or committees. Base
limits were previously upheld as serving the permissible objective of combatting
corruption. The aggregate limits do little, if anything, to address that concern,
while seriously restricting participation in the democratic process. The aggregate
limits are therefore invalid under the 1st amendment. McCutcheon v. Federal Elec-
tion Commission, 572 U. S. ___, 134 S. Ct. 1434, 188 L. Ed. 2d 468 (2014)

A Massachusetts act that made it a crime to knowingly stand on a public way or
sidewalk within 35 feet of an entrance or driveway to any reproductive health care
facility violated the 1st amendment. Although the act was content neutral, it was
not narrowly tailored because it burdened substantially more speech than was nec-
essary to further the government’s legitimate interests. McCullen v. Coakley, 573
U.S.___, 134S.Ct. 2518, 189 L. Ed. 2d 502 (2014).

Judicial candidates have a 1st amendment right to speak in support of their cam-
paigns. States have a compelling interest in preserving public confidence in their
judiciaries. When a state adopts a narrowly tailored restriction, like the one at issue
in this case, providing that judicial candidates “shall not personally solicit cam-
paign funds . . . but may establish committees of responsible persons” to raise
money for election campaigns, those principles do not conflict. A state’s decision
to elect judges does not compel it to compromise public confidence in their integ-
rity. The Ist amendment permits such restrictions on speech. Williams—Yulee v.
Florida Bar, 575 U. S. ___ (2015)

A law that is content based on its face is subject to strict scrutiny regardless of
the government’s benign motive, content—neutral justification, or lack of animus
toward the ideas contained in the regulated speech. An innocuous justification can-
not transform a facially content—based law into one that is content neutral. Because
strict scrutiny applies either when a law is content based on its face or when the pur-
pose and justification for the law are content based, a court must evaluate each
question before it concludes that the law is content neutral and thus subject to a
lower level of scrutiny. Reed v. Town of Gilbert, 576 U. S. ___, 135 S. Ct. 2218,
192 L. Ed. 2d 236 (2015).

A speech regulation targeted at specific subject matter is content based even if
it does not discriminate among viewpoints within that subject matter. In this case,
the town sign code singled out specific subject matter for differential treatment,
even if it did not target viewpoints within that subject matter. Ideological messages
were given more favorable treatment than messages concerning a political candi-
date, which were themselves given more favorable treatment than messages
announcing an assembly of like—minded individuals. That is a paradigmatic exam-
ple of content—based discrimination. Reed v. Town of Gilbert, 576 U. S. ___, 135
S. Ct. 2218, 192 L. Ed. 2d 236 (2015).

A speech regulation is content based if the law applies to particular speech
because of the topic discussed or the idea or message expressed. A regulation that
targets a sign because it conveys an idea about a specific event is no less content
based than a regulation that targets a sign because it conveys some other idea. Reed
v. Town of Gilbert, 576 U. S. ___, 135 S. Ct. 2218, 192 L. Ed. 2d 236 (2015).

‘When government speaks, it is not barred by the Free Speech Clause from deter-
mining the content of what it says. That freedom in part reflects the fact that it is
the democratic electoral process that first and foremost provides a check on govern-
ment speech. Thus, government statements and government actions and programs
that take the form of speech do not normally trigger the 1st amendment rules
designed to protect the marketplace of ideas. As a general matter, when the govern-
ment speaks it is entitled to promote a program, to espouse a policy, or to take a posi-
tion. Walker v. Texas Division, Sons of Confederate Veterans, Inc. 576 U. S. __,
135 S. Ct. 2239, 192 L. Ed. 2d 274 (2015).

Based on the historical context, observers’ reasonable interpretation of the mes-
sages conveyed by Texas specialty plates, and the effective control that the State
exerts over the design selection process, Texas’ specialty license plates constituted
government speech. Drivers who display a state’s selected license plate designs
convey the messages communicated through those designs. The 1st amendment
stringently limits a state’s authority to compel a private party to express a view with
which the private party disagrees. But here, just as Texas could not require a group
to convey the state’s ideological message, the group could not force Texas to
include a Confederate battle flag on its specialty license plates. Walker v. Texas
Division, Sons of Confederate Veterans, Inc. 576 U. S. ___, 135 S. Ct. 2239, 192
L. Ed. 2d 274 (2015).

With a few exceptions, the constitution prohibits a government employer from
discharging or demoting an employee because the employee supports a particular
political candidate. When an employer demotes an employee out of a desire to pre-
vent the employee from engaging in political activity that the 1st amendment pro-
tects, the employee is entitled to challenge that unlawful action under the 1st
amendment and 42 U. S. C. § 1983 — even if the employer makes a factual mistake
about the employee’s behavior. A discharge or demotion based upon an employer’s
belief that the employee has engaged in protected activity can cause the same kind,
and degree, of constitutional harm whether that belief does or does not rest upon
a factual mistake. Heffernan v. City of Paterson, 579 U. S. ___, 136 S. Ct. 1412,
194 L. Ed. 2d 508 (2016).

Behind the Curtain of Privacy: How Obscenity Law Inhibits the Expression of
Ideas About Sex and Gender. Peterson. 1998 WLR 625.

Testimonial privilege of newsmen. Baxter, 55 MLR 184 (1972).

Academic freedom; some tentative guidelines. Keith, 55 MLR 379 (1972).

Protection of commercial speech. 60 MLR 138 (1976).

Zurcher: third party searches and freedom of the press. Cantrell. 62 MLR 35
(1978).

A newspaper cannot constitutionally be compelled to publish a paid advertise-
ment designed to be an editorial response to previous newspaper reports. 64 MLR
361 (1980).
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Granting access to private shopping center property for free speech purposes on
the basis of a state constitutional provision does not violate owner’s federal consti-
tutional property rights or first amendment free speech rights. 64 MLR 507 (1981).

First amendment and freedom of press: A revised approach to marketplace of
ideas concept. Gary. 72 MLR 187 (1989).

Architectural Appearances Ordinances and the 1st Amendment. Rice. 76 MLR
439 (1992).

Hate Crimes: New Limits on the Scope of the 1st Amendment. Resler. 77 MLR
415 (1994).

Improving the Odds of the Central Balancing Test; Restricting Commercial
Speech as a Last Resort. Gulling. 81 MLR 873 (1998).

Researcher—subject testimonial privilege. Newels and Lehman, 1971 WLR
1085.

Freedom of speech, expression and action. Hilmes, 1971 WLR 1209.

Free speech on premises of privately owned shopping center. Felsenthal, 1973
WLR 612.

Constitutional protection of critical speech and the public figure doctrine:
Retreat by reaffirmation. 1980 WLR 568.

Corporate “persons” and freedom of speech: The political impact of legal
mythology. Payton and Bartlett, 1981 WLR 494.

Lamb’s Chapel v. Center Mortices Union Free School District: Creating Greater
Protection for Religious Speech Through the Illusion of Public Forum Analysis.
Ehrmann. 1994 WLR 965.

The Journalist’s Privilege. Kassel. Wis. Law. Feb. 1996.

The Price of Free Speech: Regents v. Southworth. Furlow. Wis. Law. June 2000.

LIBEL

The burden of proof and determination of damages in libel cases is discussed.
Dalton v. Meister, 52 Wis. 2d 173, 188 N.W.2d 494 (1971).

In alibel action involving a public figure or a matter of public concern, the defen-
dant is entitled to the “clear and convincing” burden of proof and also to a finding
of the type of malice involved. Polzin v. Helmbrecht, 54 Wis. 2d 578, 196 N.W.2d
685 (1972).

In determining punitive damages in libel cases, it is relevant to consider the max-
imum fine for a similar offense under the criminal code. Wozniak v. Local 1111
of UE, 57 Wis. 2d 725, 205 N.W.2d 369 (1973).

The executive committee of the medical staff of a private hospital is not a quasi—
judicial body so as to render a letter to it privileged. DiMiceli v. Klieger, 58 Wis.
2d 359, 206 N.W.2d 184 (1973).

“Public figure” is defined. The constitutional protections of news media and
individual defamers are discussed. Denny v. Mertz, 106 Wis. 2d 636, 318 N.W.2d
141 (1982).

A private citizen may become a public figure regarding a particular issue that is
of substantial public interest and must prove actual malice to prevail in a libel
action. Weigel v. Capital Times Co. 145 Wis. 2d 71, 426 N.W.2d 43 (Ct. App.
1988).

Judicial or quasi—judicial proceedings are protected by absolute privilege, sub-
ject to 2 restrictions: 1) the statement must be in a procedural context recognized
as privileged; and 2) it must be relevant to the matter under consideration. Rady
v. Lutz, 150 Wis. 2d 643, 444 N.W.2d 58 (Ct. App. 1989).

A fire department captain with considerable power and discretion is a public offi-
cial who must meet the malice requirement. Defendant firefighters had a common
law privilege to comment in writing on the captain’s fitness for office. Miller v.
Minority Brotherhood, 158 Wis. 2d 589, 463 N.W.2d 690 (Ct. App. 1990).

If a defamation plaintiff is a public figure, there must be proof of actual malice.
The deliberate choice of one interpretation of a number of possible interpretations
does not create a jury issue of actual malice. The selective destruction by a defend-
ant of materials likely to be relevant to defamation litigation allows an inference
that the materials would have provided evidence of actual malice. Torgerson v.
Journal/Sentinel, Inc. 210 Wis. 2d 524, 563 N.W.2d 472 (1997), 95-1098.

For purposes of libel law, a “public figure” who must prove malice includes a
person who by being drawn into or interjecting himself or herself into a public con-
troversy becomes a public figure for a limited purpose because of involvement in
the particular controversy, which status can be created without purposeful or volun-
tary conduct by the individual involved. Erdmann v. SF Broadcasting of Green
Bay, Inc. 229 Wis. 2d 156, 599 N.W.2d 1 (Ct. App. 1999), 98-2660.

A “public dispute” is not simply a matter of interest to the public. It must be a
real dispute, the outcome of which affects the general public in an appreciable way.
Essentially private concerns do not become public controversies because they
attract attention; their ramifications must be felt by persons who are not direct par-
ticipants. Maguire v. Journal Sentinel, Inc. 2000 WI App 4, 232 Wis. 2d 236, 605
N.W.2d 881, 97-3675.

In defamation cases, circuit courts should ordinarily decide a pending motion to
dismiss for failure to state a claim before sanctioning a party for refusing to dis-
close information that would identify otherwise—anonymous members of an orga-
nization. Lassa v. Rongstad, 2006 WI 105, 294 Wis. 2d 187, 718 N.W.2d 673,
04-0377.

Actual malice requires that the allegedly defamatory statement be made with
knowledge that it was false or with reckless disregard of whether it was false or not.
Actual malice does not mean bad intent, ill-will, or animus. Repeated publication
of a statement after being informed that the statement was false does not constitute
actual malice so long as the speaker believes it to be true. Actual malice cannot be
inferred from the choice of one rational interpretation of a speech over another.
Donohoo v. Action Wisconsin, Inc. 2008 WI 56, 309 Wis. 2d 704, 750 N.W.2d 739,
06-0396.

The plaintiff was a public figure for all purposes when he was involved in highly
controversial and newsworthy activities while in public office; the publicity and
controversy surrounding these events continued well after the term of office ended;
the plaintiff remained in the news after leaving office as a result of new develop-
ments in the various inquiries into his official conduct; and he had a connection with
another public official in the news. Biskupic v. Cicero, 2008 WI App 117,313 Wis.
2d 225, 756 N.W.2d 649, 07-2314.
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In general, the destruction of notes allows an inference that the notes would have
provided evidence of actual malice, but this rule is not absolute. Because the plain-
tiff had not shown any way the destroyed notes might show actual malice, the
destruction of the notes did not create a material factual dispute preventing sum-
mary judgment. Biskupic v. Cicero, 2008 WI App 117, 313 Wis. 2d 225, 756
N.W.2d 649, 07-2314.

The elements of a defamatory communication are: 1) a false statement; 2) com-
municated by speech, conduct, or in writing to a person other than the person
defamed; and 3) the communication is unprivileged and is defamatory, that is, tends
to harm one’s reputation so as to lower him or her in the estimation of the commu-
nity or to deter third persons from associating or dealing with him or her. The state-
ment that is the subject of a defamation action need not be a direct affirmation, but
may also be an implication. Terry v. Journal Broadcast Corporation, 2013 WI App
130, 351 Wis. 2d 479, 840 N.W.2d 255, 12-1682.

In a defamation action brought by a private figure against a media defendant, the
plaintiff has the burden of proving that the speech at issue is false; this requirement
is imposed in order to avoid the chilling effect that would be antithetical to the 1st
amendment’s protection of true speech on matters of public concern. Terry v. Jour-
nal Broadcast Corporation, 2013 WI App 130, 351 Wis. 2d 479, 840 N.W.2d 255,
12-1682.

State libel laws are preempted by federal labor laws to the extent statements
made without knowledge of falsity or reckless disregard for truth are at issue. Old
Dominion Br. No. 496, Nat. Asso., Letter Car. v. Austin, 418 U.S. 264, 94 S. Ct.
2770, 41 L. Ed. 2d 745 (1973).

A public figure who sues media companies for libel may inquire into the editorial
processes of those responsible when proof of “actual malice” is required for recov-
ery. Herbert v. Lando, 441 U.S. 153, 99 S.Ct. 1635, 60 L.Ed.2d 115 (1979).

“Public figure” principle in libel cases is discussed. Wolston v. Reader’s Digest
Assn., Inc. 443 U.S. 157,99 S. Ct. 2701, 61 L. Ed. 2d 450 (1979).

Defamation law of Wisconsin. Brody, 65 MLR 505 (1982).

Limitations on damages awarded public officials in defamation suits. Kampen,
1972 WLR 574.

A Misplaced Focus: Libel Law and Wisconsin’s Distinction Between Media and
Nonmedia Defendants. Maguire. 2004 WLR 191.

Right to assemble and petition. SEcTion 4. The right of
the people peaceably to assemble, to consult for the common
good, and to petition the government, or any department thereof,
shall never be abridged.

The national democratic party has a protected right of political association and
may not be compelled to seat delegates chosen in an open primary in violation of
the party’s rules. Democratic Party of U.S. v. Wisconsin, 450 U.S. 107, 101 S.Ct.
1010, 67 L.Ed.2d 82 (1981).

A narrowly drawn anti—cruising ordinance did not violate the right to assemble
or travel. Scheunemann v. City of West Bend, 179 Wis. 2d 469, 507 N.W.2d 163
(Ct. App. 1993).

The right to intrastate travel, including the right to move about one’s neighbor-
hood in an automobile, is fundamental, but infringements on the right are not sub-
ject to strict scrutiny. Cruising ordinances, reasonable in time, place, and manner,
do not violate this right. Brandmiller v. Arreola, 199 Wis. 2d 528, 544 N.W.2d 849
(1996), 93-2842.

The legislature cannot prohibit an individual from entering the capitol or its
grounds. 59 Atty. Gen. 8 (1970).

Section 947.06, 1969 stats., which prohibits unlawful assemblies, is constitu-
tional. Cassidy v. Ceci, 320 F. Supp. 223 (1970).

As with the Speech Clause, to show that an employer interfered with rights under
the Petition Clause, an employee, as a general rule, must show that his or her speech
was on a matter of public concern. The right of a public employee under the Petition
Clause is a right to participate as a citizen, through petitioning activity, in the demo-
cratic process. It is not a right to transform everyday employment disputes into
matters for constitutional litigation in the federal courts. Bullcoming v. New Mex-
ico, 564 U.S. ___, 131 S. Ct. 2705, 180 L. Ed. 2d 610 (2011).

See also Williams v. Illinois, 567 U.S. ___, 132 S. Ct. 2221, 183 L. Ed. 2d 89 (2012)

2011 Act 10’s various restrictions, in their cumulative effect, do not violate union
member’s associational rights. The 1st amendment does not require the state to
maintain policies that allow certain associations to thrive. For the most part, the
Bill of Rights enshrines negative liberties. It directs what government may not do
to its citizens, rather than what it must do for them. Laborers Local 236, AFL-CIO
v. Walker, 749 F. 3d 628 (2014).

Wisconsin, a Constitutional Right to Intrastate Travel, and Anti—Cruising Ordi-
nances. Mode. 78 MLR 735 (1995).

Trial by jury; verdict in civil cases. SEcTiON 5. [As
amended Nov. 1922] The right of trial by jury shall remain invio-
late, and shall extend to all cases at law without regard to the
amount in controversy; but a jury trial may be waived by the par-
ties in all cases in the manner prescribed by law. Provided, how-
ever, that the legislature may, from time to time, by statute pro-
vide that a valid verdict, in civil cases, may be based on the votes
of a specified number of the jury, not less than five—sixths
thereof. [1919 J.R. 58; 1921 J.R. 17 A; 1921 c. 504; vote Nov.
1922]

Note: See also the notes to Article I, Section 7 — Jury Trial and Juror Quali-
fications for notes relating to jury trials in criminal cases.

When a juror is struck after the trial has commenced, a litigant cannot be required
to proceed with 11 jurors in a civil case. The trial court must declare a mistrial or
grant a nonsuit with the right to plead over. It was error to grant a nonsuit and then
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ART. I, §5, ANNOTATED WISCONSIN
CONSTITUTION

direct a verdict for the defendant because a plaintiff refused to continue with 11
jurors. State ex rel. Polk v. Johnson, 47 Wis. 2d 207, 177 N.W.2d 122.

Neither the constitution, statutes, or common law affords the right to trial by jury
in a will contest. Estate of Elvers, 48 Wis. 2d 17, 179 N.W.2d 881.

The requirement that a defendant prepay jury fees in a civil traffic forfeiture
action is constitutional. State v. Graf, 72 Wis. 2d 179, 240 N.W.2d 387.

Requiring the payment of a jury fee did not violate the right to a trial by jury.
County of Portage v. Steinpreis, 104 Wis. 2d 466, 312 N.W.2d 731 (1981).

The right to 12—-member jury can only be waived personally by the defendant.
State v. Cooley, 105 Wis. 2d 642, 315 N.W.2d 369 (Ct. App. 1981).

The right to a jury trial does not extend to equitable actions. However defendants
who are required to plead legal counterclaims in equitable actions or lose those
claims are entitled to a jury trial of their claims. Green Spring Farms v. Spring
Green Farms, 172 Wis. 2d 28, 492 N.W.2d 392 (Ct. App. 1992).

Use of collateral estoppel to prevent a civil defendant from testifying that he did
not commit an act when in an earlier criminal trial the defendant was convicted by
a jury of committing the act did not deny the defendant’s right to a jury. Michelle
T. v. Crozier, 173 Wis. 2d 681, 495 N.W.2d 327 (1993).

When collateral estoppel compels raising a counterclaim in an equitable action,
that compulsion does not result in the waiver of the right to a jury trial. Norwest
Bank v. Plourde, 185 Wis. 2d 377, 518 N.W.2d 265 (Ct. App. 1994).

There is neither a statutory nor a constitutional right to have all parties identified
to a jury, but as a procedural rule the court should in all cases apprise the jurors of
the names of all the parties. Stoppleworth v. Refuse Hideaway, Inc. 200 Wis. 2d
512, 546 N.W.2d 870 (Ct. App. 1996), 93-3182.

A party has a constitutional right to have a statutory claim tried to a jury when:
1) the cause of action created by the statute existed, was known, or recognized at
common law at the time of the adoption of the Wisconsin constitution in 1848; and
2) the action was regarded as at law in 1848. Village Food & Liquor Mart v. H &
S Petroleum, Inc. 2002 WI 92, 254 Wis. 2d 478, 647 N.W.2d 177, 00-2493.

This section distinguishes the respective roles of judge and jury. It does not cur-
tail the legislative prerogative to limit actions temporally or monetarily. Maurin v.
Hall, 2004 WI 100, 274 Wis. 2d 28, 682 N.W.2d 866, 00-0072.

While a defendant has a right to a jury trial in a civil case, there is no vested right
under art. I, sec. 5, to the manner or time in which that right may be exercised or
waived. These are merely procedural matters to be determined by law. Phelps v.
Physicians Insurance Company of Wisconsin, Inc. 2005 WI 85,282 Wis. 2d 69, 698
N.W.2d 643, 03—-0580.

In order to deem the Village Food test satisfied, there need not be specific identity
between the violation at bar and an 1848 cause of action, so long as there was an
1848 action that only differs slightly and is essentially a counterpart to the current
cause. To the extent that the 1849 statutes recognize broad causes of action for civil
forfeitures, they are insufficient to support a demand for a 12 person jury in every
forfeiture action. Dane County v. McGrew, 2005 WI 130, 285 Wis. 2d 519, 699
N.W.2d 890, 03-1794.

See also State v. Schweda. 2007 WI 100, 303 Wis. 2d 353, 736 N.W.2d 49,
05-1507.

A party’s waiver of the right of trial by jury need not be a waiver in the strictest
sense of that word, that is, an intentional relinquishment of a known right. Instead,
a party may waive the right of trial by jury by failing to assert the right timely or
by violating a law setting conditions on the party’s exercise of the jury trial right.
Rao v. WMA Securities, Inc. 2008 WI 73, 310 Wis. 2d 623, 752 N.W.2d 220,
06-0813.

It lies within the circuit court’s discretion to determine the appropriate procedure
for deciding factual issues in default judgment cases and that the defaulting party
therefore has no right of trial by jury. The circuit court did not violate the defen-
dant’s right of trial by jury under Art. I, s. 5 when it denied the defendant’s motion
for a jury trial on the issue of damages. The defendant waived its right of trial by
jury in the manner set forth in ss. 804.12 and 806.02 by violating the circuit court’s
discovery order and by incurring a judgment by default. Rao v. WMA Securities,
Inc. 2008 WI 73, 310 Wis. 2d 623, 752 N.W.2d 220, 06-0813.

Comparing the purpose underlying the modern statute to the purpose underlying
its alleged common law counterpart will be helpful in applying the first prong of
the Village Food test. Harvot v. Solo Cup Company, 2009 WI 85, 320 Wis. 2d 1,
768 N.W.2d 176, 07-1396.

An implied statutory right to trial by jury in situations where the legislature has
not prescribed such a right and where the constitution does not afford such a right
would open a can of worms. Statutes vary widely. Ad hoc judicial discovery of
implied statutory rights to trial by jury would not yield a meaningful legal test that
could carry over from case to case, but would instead invite ad hoc argument when-
ever the statutes are silent. Harvot v. Solo Cup Company, 2009 WI 85, 320 Wis.
2d 1, 768 N.W.2d 176, 07-1396.

A statute that creates a cause of action with an essential counterpart at common
law becomes no less an essential counterpart simply because it addresses a nar-
rower range of practices. If the legislature focuses and directs the principles of
common law fraud to a specific realm it does not strip a litigant of his or her right
to a jury trial when it would otherwise exist. Otherwise, a legislative enactment
clearly modeled on a common law cause of action but applied to a specific context
would carry no right to a jury trial. State v. Abbott Laboratories, 2012 WI 62, 341
Wis. 2d 510, 816 N.W.2d 145, 10-0232.

The party seeking to enforce a contractual waiver of a right to a jury trial has the
burden of showing that the person against whom the waiver is asserted had actual
knowledge of the rights being given up, including that the person was giving up his
or her right to a jury and in what specific circumstances that would occur. The fol-
lowing non—exclusive list of factors may be considered when determining whether
a contractual jury waiver was made knowingly and voluntarily: 1) the parties’
negotiations concerning the waiver provision, if any; 2) the conspicuousness of the
provision; 3) the relative bargaining power of the parties; and 4) whether the waiv-
ing party’s counsel had an opportunity to review the agreement. Parsons v. Associ-
ated Banc—Corp, 2016 WI App 44, 370 Wis. 2d 112, 881 N.W.2d 793, 14-2581.

A jury trial is not constitutionally required in the adjudicative phase of a state
juvenile court delinquency proceeding. McKeiver v. Pennsylvania, 403 U.S. 528.

Juror intoxication is not an external influence about which jurors may testify to
impeach a verdict. Tanner v. United States, 483 U.S. 107 (1987).

Excessive bail; cruel punishments. SEcTION 6. Exces-
sive bail shall not be required, nor shall excessive fines be
imposed, nor cruel and unusual punishments inflicted.

Imposition of a 3—year sentence as a repeater was not cruel and unusual even
though the present offense only involved the stealing of 2 boxes of candy, which
carried a maximum sentence of 6 months. Hanson v. State, 48 Wis. 2d 203, 179
N.W.2d 909.

It was not cruel and unusual punishment to sentence a defendant to 25 years for
armed robbery when the maximum was 30 years, when by stipulation the court took
into consideration 5 other uncharged armed robberies. Mallon v. State, 49 Wis. 2d
185, 181 N.W.2d 364.

Current standards of what constitutes cruel and unusual punishment should not
be applied in reviewing old sentences of long standing. State ex rel. Warren v.
County Court, 54 Wis. 2d 613, 197 N.W.2d 1.

A sentence is not discriminatory and excessive because it is substantially greater
than that received by a codefendant. State v. Studler, 61 Wis. 2d 537,213 N.W.2d
24.

Actions for the forfeiture of property that are commenced by the government and
driven in whole or in part by a desire to punish may violate the guarantees against
excessive punishment. State v. Hammad, 212 Wis. 2d 343, 569 N.W.2d 68 (Ct.
App. 1997), 95-2669.

A prison inmate does not possess a reasonable expectation of privacy in his body
that permits a 4th amendment challenge to strip searches. Prisoners convicted of
crimes are protected from cruel and unusual treatment that prohibits prison officials
from utilizing strip searches to punish, harass, humiliate, or intimidate inmates
regardless of their status in the institution. Al Ghashhiyah v. McCaughtry, 230 Wis.
2d 587, 602 N.W.2d 307 (Ct. App. 1999), 98-3020.

Cruel and unusual punishment extends to the denial of medical care if a serious
medical need was ignored and prison officials were deliberately indifferent to the
inmate’s condition. A serious medical need means that the illness or injury is suffi-
ciently serious to make the refusal uncivilized. Deliberate indifference implies an
act so dangerous that the defendant’s knowledge of the risk of harm from the result-
ing act can be inferred. Cody v. Dane County, 2001 WI App 60, 242 Wis. 2d 173,
625 N.W.2d 630, 00—-0549.

The defendant’s life expectancy, coupled with a lengthy sentence, while perhaps
guaranteeing that the defendant will spend the balance of his or her life in prison,
does not have to be taken into consideration by the circuit court. If the circuit court
chooses to consider a defendant’s life expectancy, it must explain, on the record,
how the defendant’s life expectancy fits into the sentencing objectives. State v.
Stenzel, 2004 WI App 181, 276 Wis. 2d 224, 688 N.-W.2d 20, 03—-2974.

In addressing whether a sentence constituted cruel and unusual punishment and
was excessive, a court looks to whether the sentence was so excessive and unusual,
and so disproportionate to the offense committed, as to shock public sentiment and
violate the judgment of reasonable people concerning what is right and proper
under the circumstances. State v. Davis, 2005 WI App 98, 698 N.W.2d 823, 281
Wis. 2d 118, 04-1163.

A prisoner has a liberty interest in avoiding forced nutrition and hydration, but
department of corrections may infringe on the prisoner’s liberty interest by forcing
him or her to ingest food and fluids against his or her will. A court may enter a tem-
porary ex parte order for involuntarily feeding and hydration, if exigent cir-
cumstances require immediate involuntary treatment in order to avoid serious harm
to or the death of an inmate. Continuation of the order requires the right to an evi-
dentiary hearing when DOC’s allegations are disputed, the opportunity to meaning-
fully participate in the evidentiary hearing, and that the order cannot be of indefinite
or permanent duration without periodic review. Department of Corrections v.
Saenz, 2007 WI App 25, 299 Wis. 2d 486, 728 N.W.2d 765, 05-2750.

Sentencing a 14—year—old to life imprisonment without the possibility of parole
for committing intentional homicide is not categorically unconstitutional and is not
unduly harsh and excessive. Fourteen—year—olds who commit homicide do not
have the same diminished moral culpability as those juvenile offenders who do not
commit homicide. Sentencing a 14—year—old to life imprisonment without parole
for committing intentional homicide serves the legitimate penological goals of ret-
ribution, deterrence, and incapacitation. That the defendant was 14 years old at the
time of the offense and suffered an indisputably difficult childhood does not auto-
matically remove the punishment out of the realm of proportionate. State v. Nin-
ham, 2011 WI 33, 333 Wis. 2d 335, 797 N.W.2d 451, 08-1139.

See also State v. Barbeau, 2016 WI App 51, _ Wis.2d ___, _ N.W2d __,
14-2876.

While Saenz addressed initial authorization for forced feeding, it is consistent
with Saenz to require that, when the Department of Corrections (DOC) seeks a con-
tinuation of that authorization, the focus is on what will likely occur if the authori-
zation to force feed is terminated. In these circumstances DOC must show that: 1)
if forced feeding is withdrawn, it is likely the inmate would continue his or her hun-
ger strike; and 2) if the inmate does continue, the inmate would, based on reliable
medical opinion, be in imminent danger of suffering serious harm or death. Depart-
ment of Corrections v. Lilly, 2011 WI App 123, 337 Wis. 2d 185, 804 N.W.2d 489,
09-1420.

Because of the presumptive validity of the medical opinions that support the
necessity for continued forced feeding of a prisoner, the circuit court must accept
them unless there is evidence that they are a substantial departure from accepted
medical judgment, practice, or standards. A medical opinion is presumptively a
“reliable medical opinion” within the meaning of the showing DOC must make
when the opinion is that of a licensed physician who is qualified by training or expe-
rience to render the opinion and the opinion is based on a proper evidentiary foun-
dation. Department of Corrections v. Lilly, 2011 WI App 123, 337 Wis. 2d 185,
804 N.W.2d 489, 09-1420.

A prisoner’s objections to the manner of forced feeding that may implicate the
8th amendment protection against cruel and unusual punishment are properly
before the circuit court when DOC seeks a continuation of authorization to force
feed the prisoner. When the allegation is one of excessive force, the 8th amendment
protects against force that is not applied in a good faith effort to maintain order but
is maliciously and sadistically applied to cause harm. Department of Corrections
v. Lilly, 2011 WI App 123, 337 Wis. 2d 185, 804 N.W.2d 489, 09-1420.
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