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allowed and from what fund the same is payable and
be shall report to the Legislature annually, a compleie
list of all accounts so audited and certific d: Provided,
That no account shall be so audited, except the same Proviss.
be duly verified by the oath, aflidavii, or aflirmation of
the claimant or his agent, together with the certificate
of the officer ordering or making the claim.
§ 10. To en'er in a book to be kept for that purpose Tokeepa record.
a record of «ll accounts andited by him and certified
by the State Treasurer, pursuant to the last subdivision
of this act, showing the name of the claimant, the
amount claimed and the amount allowed thereon cer-
tified to the Trcasurer, specifying the fu'.d from which
the same is to be paid.
§ 11. To require every person who shall have receiv- Otber duties.
ed any moncy, property or goods belonging to the
State, ahd shall have not accounted therefor to scitle
their acconnts and to return such property or gouods to
the State. ,
Approved, Mareh 6, 1857,

Chap, 62.
Published, April 8, 1857.

AN ACT reviving and restoring an act ontitled ‘*an act in rolation to
mills and mill dama.” :

The people of the Stute of Wisconsin, represented in
Senate “and Assembly, do enact as follows :

§ 1. So much of the revised statutes as repeals an act .
entitled “an act in relation to mills and mill dams,” Soiying téri-
appruved January 13, 1840, is hereby repealed und the
said act is hereby revivéd and declared to be in full
force and effect.

§ 2. Wherever in said act hereby revived Territory
is used, it shall be construed to mean State, and the
words “district court” in said act shall be coustrued
to mean Circuit Court. '

§ 8. This act shall not in any manner effect any suit .

. . f . . Not to offect pen-
now pending nor rights heretofore accrued, but it shall dicg suita,
9a . .

‘onatruction.
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extend as far as applicable to all cases where compen-
. gation s not heen made tor diunages sustaiued by the
erection of any dam now maintained, or where the
height to which the water may be raised has not been
settled by contract with the owner or otherwise pursu-
ant to law.
+  §4. The above named act which is revived by this
e ety act shall be published in connection with this act, oth-
erwise this act shall have neither force or effect.
Approved, March 6, 1857.

[See page 87, Enrolled Acts of 1839-40.] -
[No. 48, Laws of 1840.]

AN ACT in relation to mills and mill dama.-

Be it enacted by the Council and Houseof Represen-
tatives of the Territyry of Wisconsin, as follows :

May erect oo §1. Any person way erect and maintain a water mill,

srmane  and a dam to raise water for working it, npon and
across any stream that is not navigable, upon the terms
and conditions, and suhject to the regulations hereinaf-
ter expressed.

Mast not tnter-  § 2. No such dam shall be erected, to the injury of

ferewhih other  gny mill Jawtully cxisting, either above or below it on
the same stream, nor to the injury.of any mill site on
the same stream on which a mill or mill dam shall have
heen lawfully erected and used, or is in the process of
erection, unless the right to maintain a mill on such
last mentioned site, shall have been lost or defeated, by
abandonment or otherwise, nor shall any mill or dam
be placed on the land of any person, without such grant,
conveyance or commor laws, it no provisions relating
to mills had been m-de by statute.

Helght of watcr, § 3. The height to which water may be raised, and
thé length or period of time, for which it may be kept
up in each year, shall be liable to be restricted and reg-
ulated by the verdict of a jury, as hereinafter provided.

ovetowed lands  § 4. Any person whose land is overflowed-cr oiher-
wise injured by such dam, may obtain compensation
theretor npon his complaint, before the District Court,
for tle cou-ty where the land or rny part thereof lies:
Provided, That no compeasation shall be awarded for
any damage sustained, more than three years before
the inctitution of the complaint.
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& 5. The comnlaint shall contain such a deseription Cowphiat
of the land, alleged to be firwed or injured; and such a
ste tement of the dav #ge, that tl.e record of the case
shall show, with suflicient certainty, the matter that
ghal! have been heard and determined therein.

§ 6. The complaint may be filed i* the court in torm Jimplast te be
time, or in the Cle k’s office, in vacation, and in either served.
case, notice thereof sha'l be given to the owner or oc-
cn%ants of the mill, by delivering to himn or by leaving
at his dwelling house an cttested copy of said com-

laint, or, it he i3 not to be fuound in the territo-y, and
gfs no dwelling house thercin, then, by leaving such
copy at the mill in question, or the complainant may
twenty days, at least before the sittirg of the court at
which his complaint may te Lrought, cause the owner
or occupants ot sich mill crr dam, to ! e served with an |
attested copy of the conplaint, by delivering or leavir;
such copy in like manner as when the complaint is file
as aforesaid. >

§ 7. The notice shall be given twenty days at least, 8ervice ot notice.
betore the term, at which the complaint is to be heard,
and it shall be served by any oflicer who is anthorized
to serve any, other civil jrocess between the same
parties. N

§ 8. The respondent may plead in bar of the com- Pies:nbar.
ploint, that the complaint has no estate or interest in
the land alleged to be flowed or injured, orthat thie re-
spondent has 4 r' ght to maintain his dam, for an agreed
price, or withont any compensafion, of any other mat-
ter, which may shew that the complainant eannot main-
tain the suit, but he shall not plead in bar of the com-
plaint that the land therein described is not injured by
such dam. ‘ ,

§ 9. It any plea is filed by the respondent, the rep!i- Form of tria}
cation ar d other pleadings, and the trial cf the issue,
whetlier of law or of tact, shall be conducted in like
manner as in actions at the comnmon law.

§ 10. If any such a plea, the issue is decided in favor ot o tsaue or
of the respondent, or it in any stag: of the proceeding
the complainant shall become non suit, or shall discon-
tinue his suit, the respondent shall be entitled to his
costs, to be taxed 2s in eommon civil actions.

§ 11. If the issueis decided in favor of the complain- e for com-
ant, or if the owner or oceupant of the mill or dam,?****
shall after dune notice, neglect to appear, orshall be de-
faulted, or if there be no plea in bar, and no other legal
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objection to the procecding, the Court shall without

any further pleadings in the case, issue a venue for a

jury to hear and determine theJnatter of complaint.

§ 12. Either party may appeal to the Supreme Court
from the judgment, of the District Court, upon any such
plea in bar, and the cause,shall be there heard and de-
termined as it onght to have been in the District Court,
except that if the judgment of the Supreme Court in
such case, shall be in favor of the complainant, the case
shall be remanded to the District Court, who shall pro-
ceed therein in like manner, as if such judgment had
been rendered in that court.

Damage. . § 13. The jury, in estimating the damage to the land
of the complainant, shall take in consi eration any da-
mage, occasioned to his or her land by the dam, as well
as the damage occasioned tg the land overflowed, and
they shall also allow by way of set off, the benefit, if
any, occasioned by such dam to the complainant in re-
lation to his said lands.

Verdiet fordett.  § 14, If the jury shall find that the complainant is
not entitled to recover any damages, they shall return
their verdict accordingly, and if it is allowed and re-
corded by the court, judgment shall be rendered there-
on for the respondent.

Verdiot for oom. & 15, If the jury find that the complainantis entitled
to recover any damages, they shall assess the amount of’
such damages, sustained within threc years next pre-
ceding the institution of the complaint, and down to
the time of rendering the verdict ; and if the verdict is
allowed and recorded by the court, the complainant
shall bave judgment and cxecution.’

§ 16. If it shall be alleged in the complaint, that the
dam is raised to an unreasonable height, or that it ought
not to be kept up and closed during the whole year,
the jury shall decide how mueh, if any, the dam shall
be lowered, and also whether it shall be left open any
part of the year, and if any, what part, and shall state
such decision as a part of their verdict.

Sommaton of 817, The jury shall also ascertain and determine, by

- their verdict, what sum, if any, to be paid annually to
' the complainant, would be a just and reasonable com-
pensation for the damages that shall be thereafter oc-

casioned by the dam, so long as it shall be used in con-

formity with the verdict, and also what sum in gross

would be a just and reasonable compensation for aﬁ the

damages to be hereafter [thereafter] occasioned by

Dam te be lower-
od,
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such use of the dam, and for the right of maintaining
and using the same forever in the manner aforesaid. -
§ 18. The complainant in such case, at any timne Election ofeom’s.
. . » . o o damages
within three months afrer the verdict is allowed and in grossor yearly
recorded, may clect to take the sum in gross so awarded
by the jury, for the right to maintain and use the same
forever, instead of receiving the annual compensation
therefor ; and if he shall make such election, he shall
within the said three months, cause the same to be en-
tered on the record of the case in the Cierk’s office,
§ 19. The owner or occupant of the mill or dam in
such case, shall within three months after such election & 5e’paid In's
is entercd on the record, pay to the complainant, or se- monthe atter
cure to his satisfaction, the sum so due, for the perpetu- .
al right to maintain the dam, with interest from the
time of verdict ; and after the ¢kpiration of said three
months, such owner or occupantshall lose all benefit of
the provisions contained in this act, until the payment
of said damages and interest.
§ 20. It the complainant shall not within the said
three months, cause an entry of his election te be made Aunust compen-
on the reeord as before provided, he and all persons ™
claiming under him, shall be entitled to demand and
receive fromm whoever shall be the owncr or occupant
of the mill, the annual comnpensation so established by
the jury, so long as the dam shall be kept up and main-
tained, unless the suin due in that behalf, shall be in-
creased or diminished upon anew complaint as herein-
after provided.
§ 21. The person who shall be entitled to receive the Lienfor compen-
said annual compensation or gross damages, shall have o
a lien therefor from thé time of the institution of the
original complaint, on the mill and mill dam, with their
appurtenances, and the land under and adjoining the
same and used therewith ; Provided: That such lien
shall not extend to any sum due more than three years
before the commencement of an action therefor. ,
§ 22. The party entitled to the said annual compen- 4uon for eom
sation or gross damages, may maintain an action of as- pensation..
sumpeit or debt therefor, in the District Court, against
the person who shall own or occupy the mill where
[when] the action is brought, and shall therein recover
the whole sum due and unpaid for the three years then
last past whoever may have owned or occupied the
mill during that time, and the plaintiff shall be entitled
to his full costs in such suit.
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Bxecatien. § 23. The execation issued on such jndgment, if not
otherwise satisfied, may at any time within thirty days
after the jndgment is rendered, be levied on the premi-
ses so subject to the lien, and the officers may there-
upon proceed to sell the same, or so much thercot as
shall be necessary to satisfy the execution and all
charges of levying it.

§ 24. Such sale shall be valid and effectual agains€

Bade.
all persons clpiming the premises, by any title that

. shall have atcrued within the time covered by the lien.
Redemption. § 25. Any person entitled to the premises sold as

aforesaid, may redeem the same at any time within
one year after the sale, upon paying to the purchaser,
or the person holding under him, the sum paid there-
for, with interest therecn, at the rate of twelve per
cent o year, s

§ 26. The provisions of this act shall not effect the
right to keep up, maintain, and use any water milland
mill dam now lawfully existing, except as herein ex-
pressly provided. ‘

Yerdict as tn § 27. Every verdiot rendered in any proceeding un-
otheroases.  dor 1his act shall be under the control’of the coust, to
which it is returned in like manner as in trial at the
common law, and may be set aside fur any suflicient
cause ; and in such cases a-new trial shall be had upon
a new venire or otherwise, as the case nay require.
Rosctimatcom-  § 3. No action shall be sustained at common law
) for the recovery of damages for the erecting, maintain-
ing or using any mill or mill dam, except as providegd
in this act.

§ 29. The party prevailing, in any suit under this
act shall be entitled to his full costs, unless where it is
otherwise expressly provided.

§ 30. All necessary costs and charges at the com-
mencement of the snit, shall be advanced by the com-
plainant, and shall be taxed and allowed in the bill of
costs, if he shall prevail in the suit. N
Kew complatat.  § 31, When either party shall be disatisfied with the
annual compensation, established by the jury, under
the provision of this act, a new complaint may be
brought for the incre:se or din inuation of tl e said
aunual compensation, or for ascertaining the gross
an.ount of the damages and all the prceeldings for as-
certaining an ! determining said compensation or dame
ages ¢hall be conducted, subtantially, in the manner
before provided, in the case of an original complaint:
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Provided, That when any complainant shall here ifter Provie.
decline to accept the amount of gross damages award-

ed him, no jury shall again determine the amount of
gross damages until the expiration of ten years there-
after.

§ 32. Such new complaint may be maintained by Parties 1o sur.
and against either of the parties to the original suit or
by and against any person lawfully holding under
either of them respectfully, [respectively] as the case
may require.

§ 33 Nosuch new complaint shall be broughit until pim. of bringing
the xpiration of one month after the payment ot the then eemplsiat
lagt year shall have fallen due, and either ) arty may
within the said month, make an offer or tender to the
other, in the manner hereinafter provided.

§ 34. The owner of the mill or dam may within the 0ferofinoreased
said month, offer in writing to the said owner of the 20t off cost.
land that is injured, any incrcase of the annual compen-
sgtion to be lereafter [thereafter] paid, for maintaining
and using said dam, aud if the owner of the land shall
not a§ree to accept the same, but shall bring a new
complaint in order to obtain an increase of the compen-
sation, he shall not be entitled to costs thereon, hut shall
pay ¢osts to the adverse party, unless he shall obtain a
verdict for a greater annual compensation than was so
offered to him. :

§ 35. The owner of the land that isinjnied, may al-0fer of dlmia-
" g0 within said month, offer in writing to the owner of ton to cut of
the mill o1 dam, to accept any smaller sum than that®™*
which is established as the annual comycnsation to Le
thereafter paid for maintaining and nsing the dam, and
if the owner of the mill or dam shall not agree to pay
such reduced compensation, but shall bring a new com-
plaint in order to obtain a dimination thereof, he shall
not be eatitled to costs, upon his. complaint, but shall
pay costs to the adverse party, unle:s the annual coin-
pensation shall be reduced by the verdict, to a sun less
than that which was offered him.

§ 6. Such offer may be made by or to {he respcetive T wrommade.
tenants or occupants to the land, and ot the mill or dam
in question in like manuer, and with the like effect as
if made by or to the respective owners, except that no
agreement founded thereon shall bind the said owners,
unless it be made with their consent.

§ 37. It the offer so inade by either party shall be ofertobesimed

agreed to aud accepted by the other, it shall establish and fied.
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the annual compensation to be thereafter paid in like

manner, as if it had been established by a verdict and
) judgment upon a new complaint: Provided, That a
memorandum of such offer and acceptance, and of the
agreement thereupon be made and signed by the re-
spective owners of the mill or dam, and of the land, or
by persons duly anthorized by them, and filed and re-
corded in the clerks office of the courts, in which the
former judgment was rendered. with a note of reference
on the record of the former jndgment, to the book
where the agrecment is recorded.

§ 88. If upon any complaint by the owner of the
land. alieged to be injnred, the jury shall decide that
Le is not entitled to gny annnal compensation, the judg-
ment thereon shall be no bar to a new complaint or
aatnazes, aileged to have arisen alter the former ver-
dict and for the compensation’ for damages that may be
thereafter sustained.
offer of compen.  § 89. In every case of an original complaint brought
tathon ta cat o hyy the owner of land alleged to be injured by a mill-
commenced.  dam, the respondent may bring into court, and there

tender any sum that he shall think proper to be paid
to the complainant for the damages incurred up to the
time of such tender and may also offer to pay any cer-
tain annual compensation for the damage that may be
thereafter occasioned by the dam in question, and if
the complainant shall not aceept the same with his
costs up to the time, but shall procced in the suit to
recover greater damages or compensation than is so of--
fered, he shall be entitled to his costs up to the time of
the tender, and the respondent shall be entitled to re-
cover his costs afterwards, unless the complainantshall
recover greater damages or greater annual compensa-
tion than was so offered. ‘
Jadgment on o § 40. If the complainant, in the case mcentioned in
far Faccepted.  the preceeding section, shall consent to accept the
amount, so offered for the past damage and the future
annual compensation, he shall have judgment accord-
ingly, and also for his costs np to that time, and the
judoment shall have the same effect as if it had been
rendered upon the verdict of a jury empannelled ae-
cording to the provisions of this act, or the cumplainant
mmy accept either the snm tendered . for past damages
or the offer for future annual compensation, and pro-
ceed to trial on the residue of the complainant, under
the same liability for costs as before provided.

Former action no
har.
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§ 41. No complaint for flowing shall bo abated by Semritre 3%,
reason of the death of any purty thercto, but the same of parties.
may be prosccuted or defended by the surviving com-
plainants or respondents, ér the executors or adminis-.
trators of the deceased, and if any such complaint shall
bs abated or otherwise defeated tor any metter of form,
or if after verdict for the complainant, the judgment
shall be reversed for crror, upon certiorari, or other-
wise, the complainant, or any person claiming from, by
or under him, may bring a new complaint for the same
cause, at any time within one year after abatement or
other determination of the original compluint, or after
the reversal of the judgment therein, and may upon
the new complaint recover snch damag: s as shall have
been sustained duaring the three years before the insti-
tution: of the first comnplaint, or at any time afterwards.
" § 42. This act shall not in any way or manner affect
any suit or suits now pending, either in law or eh:nce-
ry, nor shall it affect any causes of action, rights or rem-
edies which may have occured belore the puassage of
this act.

§ 43. This act shall take cffect from and after the
first day of May, A. D., 1840,

Approved, Janaary 13th, 1840.

Chap. 63,
Published, May 13, 1857.
AN ACT to pay the postage of the several State Officers.

The people of the State of Wisconsin, represented tn
Senate and Assembly, do enact as /bllow; :

§ 1. The Secretary of State is hereby suthorized to ge. 1o sudtt ae-
audit the accounts of the Postmaster at Madison, for coe=t
the postage of the Executive office, office of the Secre-
tary of State. Attorney General, State Superintendent,
Bank Comptroller, State Treasurer and Clerk of the.
Supreme Court, for the year 1857 ; said accounts to be
certified by the said Postmaster at Madisor by aflidavit.

10a .



