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1981 Assembly Bill 765 Date published: May 6, 1982

CHAPTER 367 , Laws of 1981

AN ACT to amend 51.20 (1) (am) and 911.01 (4) (¢); and to repeal and recreate
971.13 and 971.14 of the statutes, relating to competency to proceed in a criminal case.

The people of the state of Wisconsin, represented in senate and assembly, do enact as
Jollows:
SECTION 1. 51.20 (1) (am) of the statutes is amended to read:

~51.20 (1) (am) If the individual has been the subject of inpatient treatment for
mental illness, developmental disability or drug dependency as a result of a voluntary
admission or a commitment or placement ordered by a court under this section or s. 55.06
or 971.17 or ch. 974-er 975 immediately prior to commencement of the proceedings, the
requirements of a recent overt act, attempt or threat to act under par. (a) 2. aorb, a
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pattern of recent acts or omissions under par. (a) 2. c or recent behavior under par. (a) 2.
d may be satisfied by a showing that there is a substantial likelihood, based on the subject
individual’s treatment record, that the individual would be a proper subject for commit-
ment if treatment were withdrawn. If the individual has been admitted voluntarily to an
inpatient treatment facility for not more than 30 days prior to the commencement of the
proceedings and remains under voluntary admission at the time of commencement, the
requirements of a specific recent overt act, attempt or threat to act or pattern of recent
acts or omissions may be satisfied by a showing of an act, attempt or threat to act or a
pattern of acts or omissions which took place immediately previous to the voluntary ad-
mission. If the individual is committed unders. 971.14 (2) or (5) at the time proceedings
are commenced, or has been discharged from the commitment immediately prior to the
commencement of proceedings, acts, attempts, threats, omissions or behavior of the sub-
ject individual during or subsequent to the time of the offense shall be deemed recent for
purposes of par. (a) 2.

SECTION 2. 911.01 (4) (c) of the statutes is amended to read:

911.01 (4) (c) Miscellaneous proceedings. Proceedings for extradition or rendition;
sentencing, or granting or revoking probation, issuance of arrest warrants, criminal sum-
monses and search warrants; proceedings under s. 971.14 (1) (c); proceedings with re-
spect to release on bail pursuant to ch. 969 except where habeas corpus is utilized with
respect to release on bail.

SECTION 3. 971.13 of the statutes is repealed and recreated to read:

971.13 Competency. (1) No person who lacks substantial mental capacity to under-
stand the proceedings or assist in his or her own defense may be tried, convicted or sen-
tenced for the commission of an offense so long as the incapacity endures.

(2) A defendant shall not be determined incompetent to proceed solely because medi-
cation has been or is being administered to restore or maintain competency.

(3) The fact that a defendant is not competent to proceed does not preclude any legal
objection to the prosecution under s. 971.31 which is susceptible of fair determination
prior to trial and without the personal participation of the defendant.

SECTION 4. 971.14 of the statutes is repealed and recreated to read:

971.14 Competency proceedings. (1) PROCEEDINGS. (a) The court shall proceed
under this section whenever there is reason to doubt a defendant’s competency to proceed.

(b) If reason to doubt competency arises after the defendant has been bound over for
trial after a preliminary examination, or after a finding of guilty has been rendered by the
jury or made by the court, a probable cause determination shall not be required and the
court shall proceed under sub. (2).

(c) Except as provided in par. (b), the court shall not proceed under sub. (2) until it
has found that it is probable that the defendant committed the offense charged. This
finding may be based upon the complaint or, if the defendant submits an affidavit alleging
with particularity that the averments of the complaint are materially false, upon the com-
plaint and the evidence presented at a hearing ordered by the court. The defendant may
call and cross-examine witnesses at a hearing under this paragraph but the court shall
limit the issues and witnesses to those required for determining probable cause. If the
court finds that any charge lacks probable cause, it shall dismiss the charge without
prejudice and release the defendant except as provided in s. 971.31 (6).

(2) ExamiNaTION. (a) The court shall appoint one or more examiners having the
specialized knowledge determined by the court to be appropriate to examine and report
upon the condition of the defendant. If an inpatient examination is determined by the
court to be necessary, the defendant may be committed to a suitable mental health facility
for the examination period specified in par. (c), which shall be deemed days spent in
custody under s. 973.155.
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(b) If the defendant has been released on bail, no involuntary inpatient examination
may be ordered unless the defendant fails to cooperate in the examination or the examiner
informs the court that inpatient observation is necessary for an adequate examination.

(c) Inpatient examinations shall be completed and the report of examination filed
within 15 days after the examination is ordered unless, for good cause, the facility or
examiner appointed by the court cannot complete the examination within this period and
requests an extension, in which case the court may allow one 15-day extension of the
examination period. Outpatient examinations shall be completed and the report of exam-
ination filed within 30 days after the examination is ordered.

(d) If the court orders that the examination be conducted on an inpatient basis, it shall
arrange for the transportation of any defendant not free on bail to the examining facility
within a reasonable time after the examination is ordered and for the defendant to be
returned to the jail within a reasonable time after receiving notice from the examining
facility that the examination has been completed.

(e) The examiner shall personally observe and examine the defendant and shall have
access to his or her past or present treatment records, as defined under s. 51.30 (1) (b).

(f) A defendant ordered to undergo examination under this section may receive volun-
tary treatment appropriate to his or her medical needs. The defendant may refuse medi-
cation and treatment except in a situation where the medication or treatment is necessary
to prevent physical harm to the defendant or others. ‘

(g) The defendant may be examined for competency purposes at any stage of the
competency proceedings by physicians or other experts chosen by the defendant or by the
district attorney, who shall be permitted reasonable access to the defendant for purposes
of the examination. :

(3) ReporT. The examiner shall submit to the court a written report which shall
include all of the following: '

(a) A description of the nature of the examination and an identification of the persons
interviewed, the specific records reviewed and any tests administered to the defendant.

(b) The clinical findings of the examiner.

(c) The examiner’s opinion regarding the defendant’s present mental capacity to un-
derstand the proceedings and assist in his or her defense.

(d) If the examiner reports that the defendant lacks competency, the examiner’s opin-
jon regarding the likelihood that the defendant, if provided treatment, may be restored to
competency within the time period permitted under sub. (5) (a).

(e) The facts and reasoning, in reasonable detail, upon which the findings and opinions
under pars. (b) to (d) are based.

(4) HEeARING. (a) The court shall cause copies of the report to be delivered forthwith
to the district attorney and the defense counsel, or the defendant personally if not repre-
sented by counsel. The report shall not be otherwise disclosed prior to the hearing under
this subsection.

(b) If the district attorney, the defendant and defense counsel waive in open court their
respective opportunities to present other evidence on the issue, the court shall promptly
determine the defendant’s competency on the basis of the report filed under sub. (3) or
(5). In the absence of these waivers, the court shall hold an evidentiary hearing on the
issue, at which the burden of persuasion shall rest on the party seeking to establish that
the defendant is not competent. Incompetency must be established by evidence which is
clear and convincing.

(c) If the court determines that the defendant is competent, the criminal proceeding
shall be resumed.
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(d) If the court determines that the defendant is not competent and not likely to
become competent within the time period provided in sub. (5) (a), the proceedings shall
be suspended and the defendant released, except as provided in sub. (6) (b).

(5) CommiTMENT. (a) If the court determines that the defendant is not competent
but is likely to become competent within the period specified in this paragraph if provided
with appropriate treatment, it shall suspend the proceedings and commit the defendant to
the custody of the department for placement in an appropriate institution for a period of
time not to exceed 18 months, or the maximum sentence specified for the most serious
offense with which the defendant is charged, whichever is less. Days spent in commitment
under this paragraph shall be deemed days spent in custody under s. 973.155.

(b) The defendant shall be periodically reexamined by the treatment facility. Written
reports of examination shall be furnished to the court 3 months after commitment, 9
months after commitment and within 30 days prior to the expiration of commitment.
Each report shall indicate either that the defendant has become competent, that the de-
fendant remains incompetent but that attainment of competency is likely within the re-
maining commitment period, or that the defendant has not made such progress that at-
tainment of competency is likely within the remaining commitment period. Any report
indicating such a lack of sufficient progress shall include the examiner’s opinion regard-
ing whether the defendant is mentally ill, alcoholic, drug dependent, developmentally dis-
abled or infirm because of aging or other like incapacities.

(c) Upon receiving a report under par. (b), the court shall proceed under sub. (4). If
the court determines that the defendant has become competent, the defendant shall be
discharged from commitment and the criminal proceeding shall be resumed. If the court
determines that the defendant is making sufficient progress toward becoming competent,
the commitment shall continue.

(d) If the defendant is receiving medication the court may make appropriate orders for
the continued administration of the medication in order to maintain the competence of
the defendant for the duration of the proceedings. If a defendant who has been restored to
competency thereafter again becomes incompetent, the maximum commitment period
under par. (a) shall be 24 months minus the days spent in previous commitments under
this subsection, or 18 months, whichever is less.

(6) DISCHARGE; CIVIL PROCEEDINGS. (a) If the court determines that it is unlikely
that the defendant will become competent within the remaining commitment period, it
shall discharge the defendant from the commitment and release him or her, except as
provided in par. (b). The court may order the defendant to appear in court at specified
intervals for redetermination of his or her competency to proceed.

(b) When the court discharges a defendant from commitment under par. (a), it may
order that the defendant be taken immediately into custody by a law enforcement official
and promptly delivered to a facility specified in s. 51.15 (2), an approved public treat-
ment facility under s. 51.45 (2) (c) or an appropriate medical or protective placement
facility. Thereafter, detention of the defendant shall be governed by s. 51.15, 51.45 (11)
or 55.06 (11), as appropriate. The district attorney or corporation counsel may prepare a
statement meeting the requirements of s. 51.15 (4) or (5), 51.45 (13) (a) or 55.06 (11)
based on the allegations of the criminal complaint and the evidence in the case. This
statement shall be given to the director of the facility to which the defendant is delivered
and filed with the branch of circuit court assigned to exercise criminal jurisdiction in the
county in which the criminal charges are pending where it shall suffice, without corrobo-
ration by other petitioners, as a petition for commitment under s. 51.20, 51.45 (13) or
55.06 (2). This section does not restrict the power of the branch of circuit court in which
the petition is filed to transfer the matter to the branch of circuit court assigned to exer-
cise jurisdiction under ch. 51 in the county. Days spent in commitment or protective
placement pursuant to a petition under this paragraph shall not be deemed days spent in
custody under s. 973.155.
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(c) If a person is committed under s. 51.20 pursuant to a petition under par. (b), the
board established under s. 51.42 or 51.437 to whose care and custody the person is com-
mitted shall notify the court which discharged the person under par. (a), the district
attorney for the county in which that court is located and the person’s attorney of record
in the prior criminal proceeding at least 14 days prior to transferring or discharging the
defendant from an inpatient treatment facility and at least 14 days prior to the expiration
of the order of commitment or any subsequent consecutive order, unless the board or the
department has applied for an extension.

(d) Counsel who have received notice under par. (c) or who otherwise obtain informa-
tion that a defendant discharged under par. (a) may have become competent may move
the court to order that the defendant undergo a competency examination under sub. (2).
If the court so orders, a report shall be filed under sub. (3) and a hearing held under sub.
(4). If the court determines that the defendant is competent, the criminal proceeding
shall be resumed. If the court determines that the defendant is not competent, it shall
release him or her but may impose such reasonable nonmonetary conditions as will pro-
tect the public and enable the court and district attorney to discover whether the person
subsequently becomes competent. .

SECTION 5. Initial applicability. This act governs all proceedings for offenses occur-
ring on or after its effective date.

SECTION 6. Effective date. This act takes effect on the first day of the 4th month
commencing after its publication.




