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Assembly Bill 4 Date of publication: June 13, 1986

1985 Wisconsin Act 340

AN ACT to repeal subchapter II of chapter 655, 20.680 (2) (q), 448.02 (3) (d), 655.001 (5) and (6), 655.001 (9) and
655.28; to renumber 15.08 (3); to renumber and amend 50.36 (3); to amend 15.405 (7), 20.145 (2) (u), 20.145(2)
(v), 20.680 (2) (k), 49.495, 140.05(18), 146.37 (1), 146.82 (2) (a) 10, 440.03 (6), 441.01 (6), 441.07 (1m). 448.02
(3) (a) to (c) and (e), 448.02 (7) (a) and (b), 619.01 (7) (a), 619.04 (1) and (3), 655.001 (2), 655.001 (R). 655.001
(10), 655.001 (13), 655.002, 655.009 (1), 655.013 (title) and (1) (intro.). 655.013 (2), 655.015. 655.23 (4) and
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(5), 655.24 (2) (a) and (b}, 655.26 (1) (b), 655.27 (1), 655.27 (3) (a) (intro.) and 2, 655.27 (3) (b) to (d), 655.27
(5) (a) to (d), 655.27 (6), 758.19 (3), 807.01 (5), 893.55 (title), 893.80 (1) (intro.), 893.82 (3) and 893.82 (4) (a)
and (b) 1. (intro.); to repeal and recreate 619.04 (5) (b); and to create subchapter VI of chapter 655, sub-
chapter VII of chapter 655, 15.08 (3) (b), 20.145 (2) (um), 20.680 (2) (qm), 49.45 (2) (a) 12r, 50.36 (3) (c),
146.37 (1m), 440.25, 448.06 (1m), 448.075, 601.427, 609.17, 619.04 (5m), 632.715, 655.004, 655.009 (3),
655.013 (1m) and (1t), 655.017, 655.019, 655.24 (3), 655.24 (4), 655.27 (1m), 655.27 (3) (a) 2m, 655.27 (3)
(am), 655.27 (3) (b) 2, (bg), (br) and (e), 655.27 (4) (g), 655.27 (7), 655.275, 893.55 (4), 893.55 (5), 893.80 (1m)
and 893.82 (5m) of the statutes, relating to revising the laws governing the patients compensation fund,
eliminating the patients compensation panels, creating a medical malpractice mediation system, revising the
laws governing medical malpractice and health care provider professional discipline, providing for studies,

granting rule-making authority and making appropriations.

The people of the state of Wisconsin, represented in sen-
ate and assembly, do enact as follows:

SECTION 1. Legislative intent. The legislature
intends to provide for an orderly and equitable trans-
fer of pending patients compensation panel controver-
sies to courts under SECTION 73 (2) (¢) of this act. To
this end, the legislature intends that in the exercise of
their equitable jurisdiction the courts liberally con-
strue all filings pursuant to SECTION 73 (2) of this act.

SECTION Im. 15.08 (3) of the statutes is renum-
bered 15.08 (3) (a).

SECTION 2. 15.08 (3) (b) of the statutes is created
" toread:

15.08 (3) (b) The medical examining board shall
meet at least 12 times annually.

. SECTION 3. 15.405 (7) of the statutes is amended
- to read:

15.405 (7) MEDICAL EXAMINING BOARD. (a) There is
created a medical examining board in the department
of regulation and licensing.

(b) The medical examining board shall consist of 19

the following members appointed for staggered 4-year
tenns:;

1. Seven efthe-members-shall-be licensed doctors of
medicine;-one-member-shall-be-a.

2. One licensed doctor of osteopathy-and-2-mem-
bers-shall be.

3. Two public members,

(c) The chairperson of the patients compensation
fund peer review council under s. 655.275 shall serve
as_a nonvoting member of the medical examining
board.

- SECTION 4. 20.005 (3) (schedule) of the statutes: at the appropriate place, insert the following

amounts for the purposes indicated:

Insurance, office of the
commissioner of
(2 ) PATIENTS COMPENSATION FUND
(um) Peer review council

SECTION 5.
amended to read:

20.145 (2) (u) Administration. From the patients
compensation fund under s. 655.27 (3), the amounts in
the schedule for administration, except for costs of the
patients compensation fund peer review council and
its associated administrative costs assessed under s.

655.27 (3) (am).

SECTION 6. 20.145 (2) (um) of the statutes is cre-
ated to read:

20.145 (2) (um) Peer review council. From the
patients compensation fund under s. 655.27 (3) (am),
the amounts in the schedule for payment of costs,
including costs of administration, incurred by the
patients compensation fund peer review council under
s. 655.275 (5).

SECTION 7.
amended to read:

20.145 (2) (v) Operations and benefits. After
deducting the amounts appropriated under pas- pars.
(u) and (um), the balances of the moneys paid into the
patients compensation fund under s. 655.27 (3) to

20.145

20.145 (2) (u) of the statutes is

20.145 (2) (v) of the statutes is
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carry out the responsibilities of the commissioner of
insurance under s. 655.27 and, with respect to settle-
ments, patients compensation panel awards and judg-
ments entered into or rendered before the effective
date of this act .... [revisor inserts date], to pay future
medical expenses under s. 655.015.

SECTION 7m. 20.680 (2) (k) of the statutes, as cre-
ated by 1985 Wisconsin Act 29, is amended to read:

20.680 (2) (k) Data processing services. The
amounts in the schedule for data processing services.
All moneys received from providing those services to
the board of attorneys professional competence, the
board of attorneys professional responsibility and

i i the mediation_system
under ch. 655 shall be credited to this appropriation.

SECTION 8. 20.680 (2) (q) of the statutes is
repealed.

SECTION 8m. 20.680 (2) (qm) of the statutes is
created to read:

20.680 (2) (qm) Mediation fund. From the media-
tion fund created under s. 655.68, all moneys in the
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fund to be used for administrative expenses of the
mediation system under subch. VI of ch. 655.

SECTION 10. 49.45 (2) (a) 12r of the statutes is
created to read:

49.45 (2) (a) 12r. Notify the medical examining
board of any decertification or suspension of a person
holding a license granted by the board if the grounds
for the decertification or suspension include fraud or a
quality of care issue. -

SECTION 11. 49.495 of the statutes-is amended to
read:

49.495 Jurisdiction of the department of justice. The
department of justice or the district attorney may
institute, manage, control and direct, in the proper
county, any prosecution for violation of criminal laws
affecting the medical assistance program including but
not limited to laws relating to medical assistance con-
tained in this chapter and laws affecting the health,
safety and welfare of recipients of medical assistance.
For this purpose the department of justice shall have
and exercise all powers conferred upon district attor-
neys in such cases. The department of justice or dis-
trict _attorney shall notify the medical examining
board of any such prosecution of a person holding a
license granted by the board.

SECTION 12. 50.36 (3) of the statutes is renum-
bered 50.36 (3) (a) and amended to read:

50.36 (3) (a) Any person granted a license to prac-
tice medicine and surgery under ss. 448.05 and 448.06
shall be afforded an equal opportunity to obtain hos-
pital staff privileges. No such person may be denied
hospital staff privileges solely for the reason that the
person is an osteopathic physician and surgeon. Each
individual hospital shall retain the right to determine
whether the applicant’s training, experience and dem-
onstrated competence is sufficient to justify the grant-
ing of medieal hospital staff privileges or is sufficient
to justify the granting of limited hospital staff
privileges.

(b) If, as a result of peer investigation or written
notice thereof, a hospital staff member who is licensed
by the medical examining board, for any reasons that
include the quality of or ability to practice, loses his or
her hospital staff privileges for 30-days-ormore—of,
has his or her hospltal staff privileges reduced for-30
days-ormere; or resigns from the hospital staff for30
days-er-more, the hospital shall so notify the medical
examining board within 30 days after the loss, reduc-
tion or resignation takes effect. Temporary suspen-
sion due to incomplete records need not be reported.

SECTION 13. 50.36 (3) (c) of the statutes is created
to read:

50.36 (3) (c) If, as a result of peer investigation or
written notice thereof, a hospital staff member who is
licensed by the medical examining board, for reasons
that do not include the quality of or ability to practice,
loses his or her hospital staff privileges for 30 days or
more, has his or her hospital staff privileges reduced
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for 30 days or more or resigns from the hospital staff
for 30 days or more, the hospital shall so notify the
medical examining board within 30 days after the loss,
reduction or resignation takes effect. Temporary sus-
pension due to incomplete records need not be
reported.

SECTION 13m. 140.05 (18) of the statutes is
amended to read:

140.05 (18) The department shall investigate any
hospital which is found by a panel established under s.
655.02, 1983 stats., or by a court to have been respon-
sible for negligent acts.

SECTION 13t. 146.37 (1) of the statutes, as
affected by 1985 Wisconsin Act 29, is amended to
read:

146.37 (1) No person acting in good faith who par-
ticipates in the review or evaluation of the services of
health care providers or facilities or the charges for
such services conducted in connection with any pro-
gram organized and operated to help improve the
quality of health care, to avoid improper utilization of,
the services of health care providers or facilities or to
determine the reasonable charges for such services, or
who participates in the hospital rate-setting activities
under ch. 54, is liable for any civil damages as a result
of any act or omission by such person in the course of
such review or evaluation. Acts and omissions to
which this subsection applies include, but are not lim-
ited to, acts or omissions by peer review committees or
hospital governing bodies in censuring, reprimanding,
limiting or revoking hospital staff privileges or notify-
ing the medical examining board unders. 50.36 or tak-
ing any other disciplinary action against a health care
provider or facility.

SECTION 14. 146.37 (1m) of the statutes is created

"to read:

146.37 (Im) The good faith of any person specified
in subs. (1) and (3) shall be presumed in any civil
action. Any person who asserts that such a person has
not acted in good faith has the burden of proving that
assertion by clear and convincing evidence.

SECTION 14b. 146.82 (2) (a) 10 of the statutes, as
created by 1985 Wisconsin Act 29, is amended to read:

146.82 (2) (a) 10. To persons as provided under s.
655.17 (7) (b), as created by 1985 Wisconsin Act 29, if
the patient files a submission of controversy under s.
655.04 (1), 1983 stats., on or after July 20, 1985 and
before the effective date of this act .... [revisor inserts
date], for the purposes of s. 655.17 (7) (b), as created
by 1985 Wisconsin Act 29.

SECTION 14f. 440.03 (6) of the statutes. as created
by 1985 Wisconsin Act 29, is amended to read:

440.03 (6) The department shall have access to any
information contained in the reports filed with the
medical examining board and the board of nursing
under ss- 5. 655.045, as created by 1985 Wisconsin Act
29, and s, 655.26.
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SECTION 14h. 440.25 of the statutes is created to
read:

440.25 Judicial review. The department may seek
judicial review under ch. 227 of any final disciplinary
decision of the medical examining board. The depart-
ment shall be represented in such review proceedings
by an attorney within the department. Upon request
of the medical examining board, the attorney general
may represent the board. If the attorney general
declines to represent the board, the board may retain
special counsel which shall be paid for out of the
appropriation under s. 20.165 (1) (g).

SECTION 14m. 441.01 (6) of the statutes is
amended to read:

441.01 (6) The board shall investigate any nurse
anesthetist who is found to have acted negligently by a
panel established under s. 655.02, 1983 stats., or by a
court.

’. ;
ofsiate-couris, i-may :.am or—feprimand-the-nusse
aues&l}aea‘st’eil‘maj it s'uspen'é E" revoke-the-nurse

SECTION 14t. 441.07 (1m) of the statutes, as cre-
ated by 1985 Wisconsin Act 29, is amended to read:

441.07 (Im) The board may use any information
obtained by the board or the department under s.
655.17 (7) (b), as created by 1985 Wisconsin Act 29, in
investigations and disciplinary proceedings, including
public disciplinary proceedings, conducted under this
chapter.

SECTION 15. 448.02 (3) (a) to (c) and (e) of the
statutes, as affected by 1985 Wisconsin Act 29, are
amended to read:

448.02 (3) (a) The board shall investigate allega-
tions of unprofessional conduct and negligence in
treatment by persons holding a license or certificate
granted by the board. An allegation that a physician
has violated s. 448.30 or 450.075 (3) is an allegation of
unprofessional conduct. Information contained in
reports filed with the board under s. 49.45 (2) (a) 12r
or 50.36 (3) (b) shall be investigated by the board.
Information contained in a report filed with the board
under s. 655.045 (1), as created by 1985 Wisconsin Act
29, which is not a finding of negligence may—within

e-d o S e-o 096 D

investigation-of-a-person-named-as-a-respendent or in
reports filed with the board under s. 50.36 (3) (c),
609.17 or 632.715 or under 42 CFR 474.52 (¢) (3) may,
within the discretion of the board, be used as the basis
of an investigation of the persons named in the
reports. The board may require a person holding a
license or certificate to undergo and may consider the
results of one or more physical, mental or professional
competency examinations if the board believes that
the results of any such examinations may be useful to
the board in conducting its investigation.

(b) After an investigation, if the board finds that
there is probable cause to believe that the person is
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guilty of unprofessional conduct or negligence in
treatment, the board shall hold a hearing on such con-
duct. The board may use any information obtained by
the board or the department unders. 655.17 (7) (b), as
created by 1985 Wisconsin Act 29, in an investigation
or a disciplinary proceeding, including a public disci-
plinary proceeding, conducted under this subsection
and the board may require a person holding a license
or certificate to undergo and may consider the results
of one or more physical, mental or professional com-
petency examinations if the board believes that the
results of any such examinations may be useful to the
board in conducting its hearing. A unanimous finding
by a panel established unders. 655.02, 1983 stats., or a
finding by a court that a physician has acted negli-
gently in treating a patient is conclusive evidence that
the physician is guilty of negligence in treatment. A
finding that is not a unanimous finding by a panel
established under s. 655.02, 1983 stats., that a physi-
cian has acted negligently in treating a patient is pre-
sumptive evidence that the physician is guilty of
negligence in treatment. A certified copy of the find-
ings of fact, conclusions of law and order of the panel
or the order of a court is presumptive evidence that the
finding of negligence in treatment was made. The
board shall render a decision within 90 days following
completion of the hearing.

(c) After a disciplinary hearing, the board may,
when it determines that a panel established under s.
655.02, 1983 stats., has unanimously found or a court
has found that a person has been negligent in treating
a patient or when it finds a person guilty of unprofes-
sional conduct or negligence in treatment, do one or
more of the following: warn or reprimand that per-
son, or limit, suspend or revoke any license or certifi-
cate granted by the board to that person. The board
may condition the removal of limitations on a license
or certificate or the restoration of a suspended or
revoked license or certificate upon obtaining mini-
mum results specified by the board on one or more
physical, mental or professional competency examina-
tions if the board believes that obtaining the minimum
results is related to correcting one or more of the bases
upon which the limitation, suspension or revocation

was imposed.

(e)

i - A person whose license
or certificate is limited shall be permitted to continue
practice upon condition that the person will refrain
from engaging in unprofessional conduct; that the
person will appear before the board or its officers or
agents at such times and places as may be designated
by the board from time to time; that the person will
fully disclose to the board or its officers or agents the
nature of the person’s practice and conduct; that the
person will fully comply with the limits placed on his
or her practice and conduct by the board; that the per-
son will obtain additional training, education or
supervision required by the board; and that the person
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will cooperate with the board duﬂng—ehe-en&re—peﬂeé

 lirmitation. i
SECTION 15m. 448.02 (3) (d) of the statutes, as

affected by 1985 Wisconsin Act 29, is repealed.

SECTION 16. 448.02 (7) (a) and (b) of the statutes
are amended:

448.02 (7) (a) Within 30 days of receipt of a report
under s. 50.36 (3) (c), the board shall notify the
licensee, in writing, of the substance of the report. The
licensee and the licensee’s authorized representative
may examine the report and may place into the record
a statement, of reasonable length, of the licensee’s
view of the correctness or relevance of any informa-
tion in the report. The licensee may institute an action
in circuit court to amend or expunge any part of the
licensee’s record related to the report.

(b) If the board determines that a report submitted
under s. 50.36 (3) (c) is without merit or that the
licensee has sufficiently improved his or her conduct
er—competence, the board shall remove the report
from the licensee’s record. If no report about a
licensee is filed under s. 50.36 (3) (c) for 2 consecutive
years, the licensee may petition the board to remove
any prior reports, which did not result in disciplinary
action, from his or her record.

SECTION l6m. 448.06 (1m) of the statutes is cre-
ated to read:

448.06 (1m) GRANT OF LIMITED LICENSE OR CERTIFI-
cATE. If the board finds, based upon considerations of
public health and safety, that the applicant has not
demonstrated adequate education, training or per-
formance on examinations or in past practice, if any,
to qualify for full licensure or certification under sub.
(1), the board may grant the applicant a limited license
or certificate and shall so notify the applicant.

SECTION 17. 448.075 of the statutes is created to
read:

448.075 Podiatrists; malpractice liability insurance.
Every licensed podiatrist shall annually submit to the
board evidence that the podiatrist has in effect mal-
practice liability insurance coverage in the amount of
at least $1,000,000 per occurrence and $1,000,000 for
all occurrences in one year. The board may suspend,
revoke or refuse to issue or renew the license of a podi-
atrist who fails to procure or to submit proof of the
malpractice liability insurance coverage required
under this section.

SECTION 17m. 601.427 of the statutes is created
to read:

601.427 Medical malpractice insurance reports. (1)
REQUIREMENT. Each insurer authorized to write medi-
cal malpractice insurance shall file an annual medical
malpractice insurance report complying with this sec-
tion with the commissioner on or before May 1 of
each year.

(2) ConTeNTS. The report filed under sub. (1) shall
contain the name of the insurer and all of the follow-
ing information for policies covering residents of this
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state for each group of policies with effective dates
within a particular calendar year:

- (@) The total dollar amount of premiums collected
for medical malpractice insurance coverage both for
primary coverage and for excess coverage.

(b) The number of insureds from whom medical
malpractice insurance coverage premiums were
collected.

{c) The number and amount of all reserves estab-
lished for all of the following:

1. Reported claims other than paid claims.

2. Paid claims that have not been paid in full.

3. Incurred but not reported claims.

(d) The amounts paid in medical malpractice
claims.

(e) Net investment gain or loss and other income
gain or loss allocated to medical malpractice insur-
ance, computed by the formula used in the annual
insurance expenses exhibit for allocation among lines
of business. :

(f) The actual expenses attributable to medical mal-
practice insurance reported as loss adjustment
expenses and all other expenses.

(g) Total number of claims reported.

(h) Total claims closed without payment.

(i) Total claims closed with payment.

(i) Total number of legal actions filed.

(k) Total number of verdicts or judgments for
defendants.

(L) Total number of verdicts or judgments for
plaintiffs.

(m) Total amounts awarded plaintiffs.

(2m) BASIS FOR REPORTING. The report filed under
sub. (1) shall contain the information required under
sub. (2) for each classification used for rating pur-
poses, except that the information required by sub. (2)
(c) 3, (¢) and (f) shall be reported on a cumulative basis
for all classifications.

(3) OTHER INSURANCE EXCLUDED. If medical mal-
practice insurance coverage includes premises and
operations insurance or any other insurance delivered
as a part of a package with medical malpractice insur-
ance, only information relating to the medical mal-
practice insurance portion of the coverage shall be
included in the report filed under sub. (1).

(4) PEerIOD OF REPORT. The report filed under sub.
(1) shall provide all required information updated as
of the last day of the calendar year preceding the year
in which the report is filed. The report shall include
required information for policies with effective dates
within calendar years beginning with calendar year
1979 and ending with the 2nd calendar year preceding
the year in which the report is filed. Effective with
filings in 1991, the report shall exclude required infor-
mation for policies with effective dates within any cal-
endar year commencing more than 11 years prior to
January 1 of the year in which the report is filed.
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(5) SumMary. The commissioner shall provide a
summary of the information contained in the 2 most
recent filings of reports under sub. (1) in the biennial
report to the governor and the legislature under s.
15.04 (1) (d).

(6) RULES, ADJUSTMENTS AND EXCLUSIONS. The
commissioner may. by rule, establish the form of the
report filed under sub. (1), including the manner of
reporting the elements of the report. The commis-
sioner may, by rule, require reports to include infor-
mation in addition to that specified in this section.
The commissioner may adjust the reporting require-
ments for any insurer for which the requirements of
this section are burdensome. The commissioner may
determine that no report need be filed if the medical
malpractice insurance issued by an insurer is of such a
small amount that its reporting would be burdensome
to the insurer or would be of no statistical significance.

(7) PusLic RECORDS. Notwithstanding subch. 11 of
ch. 19, the commissioner shall make the reports filed
under sub. (1) available to the public in a manner that
does not reveal the name of any person involved.

(8) NO LIABILITY OR CAUSE OF ACTION. There shali
be no liability on the part of and no cause of action
shall arise against any insurer for reporting in good
faith under this section or any insurer’'s agents or
employes, or the commissioner for any good faith act
or omission under this section.

SECTION 18. 609.17 of the statutes is created to
read:

609.17 Reports of disciplinary action. Every health
maintenance organization, limited service health
organization and preferred provider plan shall notify
the medical examining board of any disciplinary
action taken against a selected. provider who holds a
license or certificate granted by the board.

SECTION 19. 619.01 (7) (a) of the statutes is
amended to read:

619.01 (7) (a) Primary coverage plans. Health care
liability insurance plans established under this para-
graph shall provide minimum coverage to insureds in
the amount of not less than $+08:006 $200,000 for
each occurrence and $300.608 $600,000 for all occur-
rences in any one policy year for occurrences before
July 1, 1987 $300,000 for each occurrence and
$900,000 for all occurrences in any one policy year for
occurrences on or after July 1, 1987 and before July 1,
1988, and $400,000 for each occurrence and
$1,000,000 for all occurrences in any one policy vear
for occurrences on or after July 1, 1988, for the protec-
tion of persons who are legally entitled to recover
damages from the insured for errors, omissions or
neglect in the performance of the insured’s profes-
sional services. If an insured has excess limits liability
coverage or such coverage is available to the insured,
the coverage provided under such plans shall be equal
to the minimum level of such excess limits coverage. If
the insured does not have excess limits liability cover-
age and such coverage is not available to the insured,
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the commissioner may establish minimum levels of
coverage higher than the minimum limits specified in
this paragraph for such plans.

SECTION 21. 619.04 (1) and (3) of the statutes are
amended to read:

619.04 (1) The commissioner shall promulgate rules
establishing a plan of health care liability coverage for
all medical or osteopathic physicians licensed under
ch. 448 and nurse anesthetists licensed under ch. 441
who practice in this state; for partnerships comprised
of such physicians or nurse anesthetists; for corpora-
tions organized and operated in this state for the pur-
pose of providing the medical services of physicians or
nurse anesthetists; for operating cooperative sickness
care plans organized under ss. 185.981 to 185.985
which directly provide services in their own facilities
with salaried employes; and for all hospitals as defined
by s. 50.33 (2) (a) and (c), but excluding those facilities
exempted by s. 50.39 (3), which operate in this state
and any entity operated in this state in connection
with one or more hospitals and owned or controlled
by the hospital or hospitals when the entity is assisting
the hospital or hospitals in providing diagnosis or
treatment of, or care for, patients of the hospital or

hospitals.

(3) The plan shall operate subject to the supervision
and approval of a board of governors consisting of 3
representatives of §ef—&he—msufefs—pameipa%m-g—m%he

the insurance
mdustry appointed by and to serve at the pleasure of
the commissioner, an-attoraey a person to be named
by the state bar association, a physietan person to be
named by the Wisconsin academy of trial lawyers, 2
persons to be named by the Wisconsin medical soci-
ety, a hespital-representative person to be named by
the Wisconsin hospital association, the commissioner .
or a designated representative employed by the office
of the commissioner and 2 4 public members whe at
least 2 of whom are not attorneys or physicians and
who are not professionally affiliated with any hospital
or insurance company, appointed by the governor for
staggered 3-year terms. The commissioner or the
commissioner’s representative shall be the chairman
chairperson of the board of governors. Board mem-
bers shall be compensated at the rate of $50 per diem
plus actual and necessary travel expenses.

SECTION 21g. 619.04 (5) (b) of the statutes is
repealed and recreated to read:

619.04 (5) (b) A rating plan which takes into con-
sideration the loss and expense experience of the indi-
vidual health care provider which resulted in the
payment of money, by the plan or other sources, for
damages arising out of the rendering of health care by
the health care provider or an employe of the health
care provider, except that an adjustment to a health
care provider’s premiums may not be made under this
paragraph prior to the receipt of the recommendation
of the patients compensation fund peer review council
under s. 655.275 (5) (a) and the expiration of the time
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period provided, under s. 655.275 (7), for the health
care provider to comment or prior to the expiration of
the time period under s. 655.275 (5) (a).

SECTION 21r. 619.04 (5m) of the statutes is cre-
ated to read:

619.04 (5m) (a) Every rule under sub. (5) (b) shall
provide for an automatic increase in a health care pro-
vider’s premiums, except as provided in par. (b), if the
loss and expense experience of the plan and other
sources with respect to the health care provider or an
employe of the health care provider exceeds either a
number of claims paid threshold or a dollar volume of
claims paid threshold, both as established in the rule.
The rule shall specify applicable amounts of increase
corresponding to the number of claims paid and the
dollar volume of awards in excess of the respective
thresholds.

(b) The rule shall provide that the automatic
increase does not apply if the board determines that
the performance of the patients compensation fund
peer review council in making recommendations
under s. 655.275 (5) (a) adequately addresses the con-
sideration set forth in sub. (5) (b).

SECTION 22. 632,715 of the statutes is created to
read:

632.715 Reports of action against health care pro-
vider. Every insurer that has taken any action against
a person who holds a license granted by the medical
examining board that may relate to unprofessional
conduct or negligence in treatment by the person shall
notify the board of the action taken against the
person.

SECTION 22g. 655.001 (2) of the statutes is
amended to read:

655 0()1 (2) “Claimant” means the person filing a

request for mediation
under s. 655-04 655.44 or 655.445.

SECTION 22r. 655.001 (5) and (6) of the statutes
are repealed.

SECTION 23. 655.001 (8) of the statutes is
amended to read:

655.001 (8) ““‘Health care provider” means a medi-
cal or osteopathic physician er—pediatrist licensed
under ch. 448; a nurse anesthetist licensed or regis-
tered under ch. 441; a partnership comprised of such
physmans—peekam%s or nurse anesthetists; a corpo-
ration ewaed—by—sueh—phys:e*—a-ns—peéamses-er—rmfse
anesthetists organized and operated in this state for
the purposes of providing the medical services of phy-
sicians or nurse anesthetists; an operational coopera-
tive sickness care plan organized under ss. 185.981 to
185.985 which directly provides services through sala-
ried employes in its own facility; a hospital as defined
by s. 50.33 (2) (a) and {c) and any entity operated in
this state in connection with one or more hospitals and
owned or controlled by the hospital or hospitals when
the entity is assisting the hospital or hospitals in pro-
viding diagnosis or treatment of, or care for, patients
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of the hospital or hospitals; or a nursing home as
defined by s. 50.01 (3) whose operations are combined
as a single entity with a hospital subject to this section,
whether or not the nursing home operations are physi-
cally separate from hospital operations. It excludes
any state, county or municipal employe or federal
employe covered under the federal tort claims act, as
amended, who is acting within the scope of employ-
ment, and any facility exempted by s. 50.39 (3) or
operated by any governmental agency, but any state,
county or municipal employe or facility so excluded
who would otherwise be included in this definition
may petition in writing to be afforded the coverage
provided by this chapter and upon filing the petition
with the commissioner and paying the fee required
under s. 655.27 (3) will be subject to this chapter.

SECTION 23m. 655.001 (9) of the statutes is
repealed.

SECTION 25. 655.001 (10) of the statutes is
amended to read:

655.001 (10) “‘Patient” means an individual who
received or should have received health care services
from a health care provider or from an employe of a
health care provider acting within the scope of his or
her employment.

SECTION 25g. 655.001 (13) of the statutes is
amended to read:

655.001 (13)

“Respondent” means the person

1554 is alleged
to have been negligent in a request for mediation filed
under s. 655.04 655.44 or 655.445.

SECTION 25m. 655.002 of the statutes is amended
to read:

655.002 Exemptions. Any physician licensed under
ch. 448 may be exempted from ss. 655:24; 655.23 and,
655.27 and 655.61 upon petition to the commissioner
while a graduate medical student acting within the
scope of a resident or fellowship training program.
Any such exemption shall not affect the liability of the
physician’s employer for acts or omissions.

SECTION 26. 655.004 of the statutes is created to
read:

655.004 Health care provider employes. Any person
listed in s. 655.007 having a claim or a derivative claim
against a health care provider or an employe of the
health care provider, for damages for bodily injury or
death due to acts or omissions of the employe of the
health care provider acting within the scope of his or
her employment and providing health care services. 1s
subject to this chapter. The fund shall provide cover-
age, under s. 655.27, for claims against the health care
provider or the employe of the health care provider
due to the acts or omissions of the employe acting
within the scope of his or her employment and provid-
ing health care services.

SECTION 27. 655.009 (1) of the statutes is
amended to read:
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655.009 (1) CompLAINT. The complaint in such
action shall not specify the amount of money to which
the plaintiff supposes to be entitled except—to-—state

L] ; is$25.000 I )

E) . $) £l
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he-mini invoke the iurisch
tion-of-the-court.

SECTION 27m. 655.009 (3) of the statutes is cre-
ated to read:

655.009 (3) VENUE. Venue in a court action under
this chapter is in the county where the claimant resides
if the claimant is a resident of this state, or in a county
specified in s. 801.50 (2) (a) or (c) if the claimant is not
a resident of this state.

SECTION 28. 655.013 (title) and (1) (intro.) of the
statutes are amended to read:

655.013 (title) Attorney fees. (1) (intro.) With
respect to any act of malpractice after July 24, 1975,
for which a contingency fee arrangement has been
entered into before the effective date of this act ....
[revisor inserts date], the compensation determined on
a contingency basis and payable to all attorneys acting
for one or more plaintiffs or claimants is subject to the
following unless a new contingency fee arrangement is
entered into that complies with subs. (Im) and (1t):

SECTION 28g. 655.013 (1m) and (1t) of the stat-
utes are created to read:

655.013 (1m) Except as provided in sub. (1t), with
respect to any act of malpractice for which a contin-
gency fee arrangement is entered into on and after the
effective date of this subsection .... [revisor inserts
date], in addition to compensation for the reasonable
costs of prosecution of the claim, the compensation
determined on a contingency basis and payable to all
attorneys acting for one or more plaintiffs or claim-
ants is subject to the following limitations:

(a) Except as provided in par. (b), 33 1/3% of the
first $1,000,000 recovered.

(b) Twenty-five percent of the first $1,000,000
recovered if liability is stipulated within 180 days after
the date of filing of the original complaint and not
later than 60 days before the first day of trial.

() Twenty percent of any amount in excess of
$1,000,000 recovered.

(1t) A court may approve attorney fees in excess of
the limitations under sub. (Im) upon a showing of
exceptional circumstances, including an appeal.

SECTION 28m. 655.013 (2) of the statutes is

amended to read:

655.013 (2) An attorney shall offer to charge any
client in a malpractice proceeding or action on a per
diem or per hour basis. Any such agreement shall be
made at the time of the employment of the attorney.
Anattorney’s fee on a per diem or per hour basis is not
subject to the limitations under sub. (1) or (1m).

SECTION 29. 655.015 of the statutes is amended to
read:

- 1504 -

655.015 Future medical expenses. If a settlement,
panel award or judgment under this chapter entered
into or rendered before the effective date of this act ....
[revisor inserts date], provides for future medical
expense payments in excess of $25,000, that portion of
future medical expense payments in excess of $25,000
shall be paid into the patients compensation fund cre-
ated under s. 655.27. The commissioner shall develop
by rule a system for managing and disbursing those
moneys through payments for these expenses. The
payments shall be made under the system until either
the amount is exhausted or the patient dies.

SECTION 30. 655.017 of the statutes is created to
read:

655.017 Limitation on noneconomic damages. The
amount of noneconomic damages recoverable by a
claimant or plaintiff under this chapter for acts or
omissions of a health care provider if the action is filed
on or after the effective date of this section .... [revisor
inserts date] and before January 1, 1991, and for acts
or omissions of an employe of a health care provider,
acting within the scope of his or her employment and
providing health care services, for actions filed on or
after the effective date of this section .... [revisor
inserts date] and before January 1, 1991, is subject to
the limit under s. 893.55 (4).

SECTION 30m. 655.019 of the statutes is created
to read:

655.019 Information needed to set fees. The depart-
ment shall provide the director, the commissioner and
the board of governors created under s. 619.04 (3)
with information on hospital bed capacity and occu-
pancy rates as needed to set fees under s. 655.27 (3) or
655.61.

SECTION 51g. Subchapter II of chapter 655 of the
statutes, as affected by 1985 Wisconsin Acts 29, 99
and 135, is repealed.

SECTION 52. 655.23 (4) and (5) of the statutes are
amended to read:

655.23 (4) Such health care liability insurance or
cash or surety bond shall be in amounts of at least
$200,000 per-elaim for each occurrence and $600,000
per year for all occurrences in any one policy year for
occurrences before July 1, 1987, $300.000 for each
occurrence and $900,000 for ali occurrences in any
one policy year for occurrences on or after July 1, 1987
and before July 1, 1988, and $400,000 for each occur-
rence and $1,000,000 for all occurrences in any one
policy vear for occurrences on or after July 1, 1988.

(5) While such health care liability insurance, self-
insurance or cash or surety bond approved by the
commissioner remains in force, the health care pro-
vider, the health care provider’s estate and those con-
ducting the health care provider’s business, including
the health care provider’s health care liability insur-
ance carner are hablc for malpractlce for no more

ear the lim-
its expressed in sub (4) or the max:mum liability limit
for which the health care provider is insured, which-
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ever is higher, if the health care provider has met the
requirements of this chapter.

SECTION 53. 655.24 (2) (a) and (b) of the statutes
are amended to read:

655.24 (2) (a) That the insurer agrees to pay in full
all supplementary expenses incurred in the settlement
or defense of any claims and any settlement, arbitra-
tion award or judgment imposed against the insured
under thls chapter up to &—hmﬂ—e-ﬁ—ne—-%ess—t-haﬁ

: -84 60 ear the limits
expressed in s. 655 23 (4) or the maximum liability
limit for which the health care provider is insured,
whichever is greater; and

(b) That any termination of the policy by cancella-
tion or nonrenewal is not effective as to patients claim-
ing against those covered by the policy unless a
written notice complying with sub. (3) and giving the
date upon which the termination is to become effec-
tive has been received by the-commissioner—and the
insured at least 10 days prior to the taking effect of a
cancellation or nonrenewal for nonpayment of pre-
mium or for loss of license or certificate of registration
and at least 60 days prior to the taking effect of a can-
cellation or nonrenewal for any other reason.

SECTION 54. 655.24 (3) of the statutes is created
to read:

655.24 (3) The notice of cancellation or nonrenewal
required under sub. (2) (b) must inform the insured
that the insured’s license to practice medicine or certif-
icate of registration may be suspended or not renewed
if the licensee has no insurance or insufficient insur-
ance. Copies of notices required under sub. (2) (b)
shall be retained on file by the insurer for not less than
10 years from the date of mailing or delivery of the
notice and furnished to the commissioner upon
request.

SECTION 55. 655.24 (4) of the statutes is created
to read:

655.24 (4) The insurer shall, upon termination of a
policy of health care liability insurance issued under
this chapter by cancellation or nonrenewal, notify the
commissioner of the termination.

SECTION 56. 655.26 (1) (b) of the statutes, as cre-
ated by 1985 Wisconsin Act 29, is amended to read:

655.26 (1) (b) Whether the health care provider is a
medical or osteopathic physician, a-pediatrist; a nurse
anesthetist, a partnership, a corporation, an opera-
tional cooperative sickness care plan, a hospital or a
nursing home.

SECTION 57. 655.27 (1) of the statutes is amended
to read:

655.27 (1) FunD. There is created a patients com-
pensation fund for the purpose of paying that portion
of a medical malpractice claim which is in excess of the
limit limits expressed in s. 655.23 (5)-and (4) or the
maximum lability limit for which the health care pro-
vider is insured, whichever limit is greater, paying
future medical expense payments under s. 655.015 and
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paying claims under sub. (Im). The fund shall provide

occurrence coverage for health care providers perma-
nently practicing or operating in this state. The fund
shall be liable only for payment of claims against
health care providers permanently practicing or oper-
ating in this state who have complied with this chapter
and reasonable and necessary expenses incurred in
payment of claims and fund administrative expenses.
The coverage provided by the fund shall begin July 1,
1975. The fund shall not be liable for damages for
injury or death caused by an intentional crime, as
defined under s. 939.12, committed by a health care
provider or an employe of a health care provider,

whether or not the criminal conduct is the basis for a
medical malpractice claim.

SECTION 58. 655.27 (1m) of the statutes is created
to read:

655.27 (1m) PEER REVIEW ACTIVITIES. (a) The fund
shall pay that portion of a claim described in par. (b)
against a health care provider that exceeds the limit
expressed in s. 655.23 (4) or the maximum liability
limit for which the health care provider is insured,
whichever limit is greater.

(b) A health care provider who engages in the activ-
ities described in s. 146.37 (1) and (3) shall be liable for
not more than the limits expressed under s. 655.23 (4)
or the maximum liability limit for which the health
care provider is insured, whichever limit is greater, if
he or she is found to be liable under s. 146.37, and the
fund shall pay the excess amount, unless the health
care provider is found not to have acted in good faith
during those activities and the failure to act in good
faith is found by the trier of fact, by clear and convinc-
ing evidence, to be both malicious and intentional.

SECTION 59. 655.27 (3) (a) (intro.) and 2 of the
statutes are amended to read:

655.27 (3) (a) Assessment. (intro.) Each health care
provider permanently practicing or operating in this
state shall pay operating fees, which, subject to pars.
(b) to (br), shall be assessed based on the following
considerations:

2. The prier past and prospective loss and expense

experience of persens-or-hospitals—which-resulted—in
payments-of- moneys-from the patients-compensation
fund.

SECTION 60. 655.27 (3) (a) 2m of the statutes is
created to read:

655.27 (3) (a) 2m. The loss and expense experience
of the individual health care provider which resulted
in the payment of money, from the fund or other
sources, for damages arising out of the rendering of
medical care by the health care provider or an
employe of the health care provider, except that an
adjustment to a health care provider’s fees may not be
made under this subdivision prior to the receipt of the
recommendation of the patients compensation fund
peer review council under s. 655.275 (5) (a) and the
expiration of the time period provided, under s.
655.275 (7), for the health care provider to comment




i

Underscored, stricken, and vetoed text may not be searchable.
If you do not see text of the Act, SCROLL DOWN.

85 WisAcTt 340

or prior to the expiration of the time period under s.
655.275 (5) (a).

SECTION 61. 655.27 (3) (am) of the statutes is cre-
ated to read:

655.27 (3) (am) Assessments for peer review council.
The fund, a mandatory health care liability risk shar-
ing plan established under s. 619.04 and a private
medical malpractice insurer shall be assessed, as
appropriate, fees sufficient to cover the costs of the
patients compensation fund peer review council,
including costs of administration, for reviewing claims
paid by the fund, plan and insurer, respectively, under
s. 655.275 (5). The fees shall be set by the commis-
sioner by rule, after approval by the board of gover-
nors, and shall be collected by the commissioner for
deposit in the fund. The costs of the patients compen-
sation fund peer review council shall be funded from
the appropriation under s. 20.145 (2) (um).

SECTION 62. 655.27 (3) (b) to (d) of the statutes
are amended to read:

655.27 (3) (b) Fees established. 1. The commis-
sioner, after approval by the board of governors, shall
by rule set the fees under par. (a). The rule shall pro-
vide that fees may be paid annually or in semiannual
or quarterly instalments. In addition to the prorated
portion of the annual fee, ssmiannual and quarterly
instalments shall include an amount sufficient to cover
interest not earned and administrative costs incurred
because the fees were not paid on an annual basis.
This paragraph does not impose liability on the board
of governors for payment of any part of a fund deficit.

(c) Collection and deposit of fees. Annualfees Fees
under pars. (a) and (b) and future medical expense
payments specified for the fund by a settlement, panel
award or judgment entered into or rendered before the
effective date of this act .... [revisor inserts date}, shall
be collected by the commissioner for deposit into the
fund in a manner prescribed by the commissioner by
rule.

(d) Rule not effective; fees. If the rule establishing
fees under par. (b) does not take effect prior to June 2
of any fiscal year, the commissioner may elect to col-
lect fees as established for the previous fiscal year. If
the commissioner so elects and the rule subsequently
takes effect, the balance for the fiscal year shall be col-
lected or refunded or the remaining semiannual or
quarterly instalment payments shall be adjusted
except the commissioner may elect not to collect eF,
refund or adjust for minimal amounts.

SECTION 63. 655.27 (3) (b) 2. (bg), (br) and (e) of
the statutes are created to read:

655.27 (3) (b) 2. With respect to fees paid by medi-
cal and osteopathic physicians licensed under ch. 448,
commencing with fees assessed for the fiscal year com-
mencing July 1, 1986, the rule shall provide for not
more than 4 payment classifications. based upon the
amount of surgery performed and the risk of diagnos-
tic and therapeutic services provided or procedures
performed.
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(bg) Fee increase. 1. Every rule under par. (b) shall
provide for an automatic increase in a health care pro-
vider’s fees, except as provided in subd. 2, if the loss
and expense experience of the fund and other sources
with respect to the health care provider or an employe
of the health care provider exceeds either a number of
claims paid threshold or a dollar volume of claims
paid threshold, both as established in the rule. The
rule shall specify applicable amounts of increase cor-
responding to the number of claims paid and the dol-
lar volume of awards in excess of the respective
thresholds.

2. The rule shall provide that the automatic
increase does not apply if the board determines that
the performance of the patients compensation fund
peer review council in making recommendations
under s. 655.275 (5) (a) adequately addresses the con-
sideration set forth in par. (a) 2m.

(br) Limit on fees. Every rule setting fees for a par-
ticular fiscal year under par. (b) shall ensure that the
fees assessed do not exceed the greatest of the
following:

1. The estimated total dollar amount of claims to be
paid during that particular fiscal year.

2. The fees assessed for the fiscal year preceding
that particular fiscal year, adjusted by the commis-
sioner of insurance to reflect changes in the consumer
price index for all urban consumers, U.S. city average,
for the medical care group, as determined by the U.S.
department of labor.

3. Two hundred percent of the estimated total dol-
lar amount of claims paid during the fiscal year pre-
ceding that particular fiscal year.

(e)  Podiatrist fees. The commissioner, after
approval by the board of governors, may by rule
assess fees against podiatrists for the purpose of pay-
ing the fund’s portion of medical malpractice claims
and expenses resulting from claims against podiatrists
based on occurrences before July 1, 1986.

SECTION 65. 655.27 (4) (g) of the statutes is cre-
ated to read:

655.27 (4) (g) The board of governors may cede
reinsurance to an insurer authorized to do business in
this state under ch. 611, 613, 614 or 618 or pursue
other loss funding management to preserve the sol-
vency and integrity of the fund. subject to approval by
the commissioner. The commissioner may prescribe
controls over or other conditions on such use of rein-
surance or other loss-funding management
mechanisms.

SECTION 66. 655.27 (5) (a) to (d) of the statutes
are amended to read:

655.27 (5) (a) 1. Any person may file a claim for
damages arising out of the rendering of medical care
or services or participation in peer review activities
under s. 146.37 within this state against a health care
provider covered under the fund. A person filing a
claim may only recover from the fund if the fund is
named as a party in the controversy.
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2. Any person may file an action for damages aris-
ing out of the rendering of medical care or services or
participation in peer review activities under s. 146.37
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which is in excess of $200:800 the limits in s. 655.23 (4)
or the maximum liability limit for which the heaith
care provider is insured, whichever limit is greater. In

outside this state against a health care provider cov-
ered under the fund. A person filing an action may
only recover from the fund if the fund is named as a
party in the action or, if the rules of procedure of the
jurisdiction in which the action is brought do not per-
mit including the fund as a party, if the fund is notified
of the action within 60 days of service of process on
the health care provider. The board of governors may
extend this time limit if it finds that enforcement of the
time limit would be prejudicial to the purposes of the
fund and would benefit neither insureds nor
claimants.

3. If after reviewing the facts upon which the claim
or action is based, it appears reasonably probable that

damages paid will exceed $200;000 the limits in s.-

655.23 (4), the fund may appear and actively defend
itself when named as a party in the controversy. In
such action, the fund may retain counsel and pay out
of the fund attorney fees and expenses including court
costs incurred in defending the fund. The attorney or
law firm retained to defend the fund shall not be
retained or employed by the board of governors to
perform legal services for the board of governors
other than those directly connected with the fund.
Any judgment affecting the fund may be appealed as
provided by law. The fund may not be required to file
any undertaking in any judicial action, proceedmg or
appeal.

(b) It shall be the responsibility of the insurer or
self-insurer providing insurance or self-insurance for a
health care provider who is also covered by the fund to
provide an adequate defense on any claim filed that
may potentially affect the fund with respect to such
insurance contract or self-insurance contract. The
insurer shall act in good faith and in a fiduciary rela-
tionship with respect to any claim affecting the fund.
No settlement exceeding $200;000—ef—any—other an
amount which could require payment by the fund;
may be agreed to unless approved by the board of
governors.

(c) It shall be the responsibility of any health care
provider choosing to post bond or establish an escrow
account under this chapter to provide an adequate
defense on any malpractice claim filed or any claim
filed under sub. (Im) that may potentially affect the
fund. The health care provider shall act in good faith
and in a fiduciary relationship with respect to any
claim affecting the fund. No settlement exceeding
$200.000-orany-other an amount which could require
payment by the fund; may be agreed to unless
approved by the board of governors.

(d) A person who has recovered a final judgment or
a settlement approved by the board of governors
against a health care provider who is covered by the
fund may file a claim with the board of governors to
recover that portion of such judgment or settlement

the event the fund incurs liability exceeding $1,000,000
to any person under a single claim as _the result of a
settlement, panel award or judgment entered into or
rendered under this chapter before the effective date
of this act .... [revisor inserts date], the fund shall pay
not more than $500,000 per year. Payments shall be
made from money collected and paid into the fund
under sub. (3) and from interest earned thereon, For
claims subiject to the $500.000 limit, payments shall be
made until the claim has been paid in full, and any
attorney’s attorney fees in connection with such claim
shall be similarly prorated. Payment of not more than
$500,000 per year includes direct or indirect payment
or commitment of moneys to or on behalf of any per-
son under a single claim by any funding mechanism.
No interest may be paid by the fund on the unpaid
portion of any claim filed under this paragraph,
except as provided under s. 807.01 (4), 814.04 (4) or

815.05 (8).
SECTION 67. 655.27 (6) of the statutes is amended
to read:

655.27 (6) INTEGRITY OF FUND. The fund shall be
held in trust for the bepefit—ofinsureds—and—other

purposes of this chapter
and may not be used for purposes other than those of
this chapter.

SECTION 67m. 655.27 (7) of the statutes is created
to read:

655.27 (7) ACTIONS AGAINST INSURERS OR PROVID-
ERs. The board may bring an action against an insurer
or health care provider for failure to act in good faith
or breach of fiduciary responsibility under sub. (5) (b)
or (c).

SECTION 68. 655.275 of the statutes is created to
read:

655.275 Patients compensation fund peer review
council. (1) DermiTION. In this section, “‘council”
means the patients compensation fund peer review
council.

(2) AppoINTMENT. The board of governors estab-
lished under s. 619.04 (3) shall appoint the members of
the council. Section 15.09. except s. 15.09 (4) and (8),
does not apply to the council. The board of governors
shall designate the chairperson, vice chairperson and
secretary of the council and the terms to be served by
council members. The council shall consist of 5 per-
sons, not more than 3 of whom are physicians who are
actively engaged in the practice of medicine in this
state. The chairperson shall be a physician and shall
serve as an ex officio nonvoting member of the medi-
cal examining board.

(3) MEETINGs. The council shall meet at the call of
the chairperson of the board of governors or the chair-
person of the council. The council shall meet at the
location determined by the person calling the meeting.
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(4) REPORTS. The council shall submit to the chair-
person of the board of governors, upon request of the
chairperson but not more often than annually, a
report on the operation of the council.

(5) Duries. (a) The council shall review, within one
year of the date of first payment on the claim, each
claim that is paid by the patients compensation fund
established under s. 655.27, a mandatory health care
liability risk sharing plan established under s. 619.04
or private medical malpractice insurers for damages
arising out of the rendering of medical care by a health
care provider or an employe of the health care pro-
vider and shall make recommendations to all of the
following:

1. The insurance commissioner and the board of
governors regarding any adjustments to be made,
under s. 655.27 (3) (a) 2m, to patients compensation
fund fees assessed against the health care provider
based on the paid claim.

2. The insurance commissioner and the board of
governors regarding any adjustments to be made,
under s. 619.04 (5) (b), to premiums assessed against a
physician under a mandatory health care liability risk
sharing plan established under s. 619.04, based on the
paid claim.

3. A private medical malpractice insurer regarding
adjustments to premiums assessed against a physician
covered by private insurance, based on the paid claim,
if requested by the private insurer.

(b) In developing recommendations under par. (a),
the council may consult with any person and shall
consult with the following:

1. If a claim was paid for damages arising out of the
rendering of care by a physician, with at least one phy-
sician from the area of medical specialty of the physi-
cian who rendered the care and with at least one
physician from the area of medical specialty of the
medical procedure involved, if the specialty area of the
procedure is different than the specialty area of the
physician who rendered the care.

2. If a claim was paid for damages arising out of the
rendering of care by a nurse anesthetist, with at least
one nurse anesthetist.

(6) FEes. Fees sufficient to cover the council’s
costs, including costs of administration, shall be col-
lected under s. 655.27 (3) (am).

(7) NOTICE OF RECOMMENDATION. The council shall
notify the affected health care provider, in writing, of
its recommendations to the commissioner, the board
of governors or a private insurer made under sub. (5).
The notice shall inform the health care provider that
the health care provider may submit written com-
ments on the council’s recommendations to the com-
missioner, the board of governors or the private
insurer within a reasonable period of time specified in
the notice.

(8) PATIENT RECORDS. The council may obtain any
information relating to any claim it reviews under this
section that is in the possession of the commissioner or
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the board of governors. The council shall keep patient
health care information confidential as required by s.
146.82 (2) (b).

(9) IMMUNITY; LIABILITY COVERAGE. Sections
146.37 and 655.27 (Im) apply to a member of the
council or any person consulting with a council under
sub. (5) (b).

(10) MEMBERS’ AND CONSULTANTS’ EXPENSES. Any
person serving on the council and any person consult-
ing with the council under sub. (5) (b) shall be paid $50
for each day’s actual attendance at council meetings,
plus actual and necessary travel expenses.

SECTION 68m. 655.28 of the statutes is repealed.

SECTION 69m. Subchapter VI of chapter 655 of
the statutes is created to read:
CHAPTER 655
SUBCHAPTER VI
MEDIATION SYSTEM

655.42 Establishment of mediation system. (1) LeG-
ISLATIVE INTENT. The legislature intends that the
mediation system provide the persons under sub. (2)
with an informal, inexpensive and expedient means
for resolving disputes without litigation and intends
that the director administer the mediation system
accordingly.

(2) MEeDIATION sYSTEM. The director shall estab-
lish a mediation system complying with this sub-
chapter not later than September 1, 1986. The
mediation system shall consist of mediation panels
that assist in the resolution of disputes, regarding
medical malpractice, between patients, their represen-
tatives, spouses, parents or children and health care
providers.

655.43 Mediation requirement. The claimant and
all respondents named in a request for mediation filed
under s. 655.44 or 655.445 shall participate in media-
tion under this subchapter.

655.44 Request for mediation prior to court action.
(1) REQUEST AND FEE. Beginning September 1, 1986,
any person listed in s. 655.007 having a claim or a
derivative claim under this chapter for bodily injury or
death because of a tort or breach of contract based on
professional services rendered or that should have
been rendered by a health care provider may file a
request for mediation and shall pay the fee under s.
655.54.

(2) ConTENT OF REQUEST. The request for media-
tion shall be in writing and shall include all of the fol-
lowing information:

(a) The claimant’s name and city, village or town,
county and state of residence.

(b) The name of the patient.

(c) The name and address of the health care pro-
vider alleged to have been negligent in treating the
patient.

(d) The condition or disease for which the health
care provider was treating the patient when the alleged
negligence occurred and the dates of treatment.
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(e) A brief description of the injury alleged to have
been caused by the health care provider’s negligence.

(3) DELIVERY OR REGISTERED MAIL. The request for
mediation shall be delivered in person or sent by regis-
tered mail to the director.

(4) STATUTE OF LIMITATIONS. Any applicable statute
of limitations is tolled on the date the director receives
the request for mediation if delivered in person or on
the date of mailing if sent by registered mail. The stat-
ute remains tolled until 30 days after the last day of the
mediation period under s. 655.465 (7).

(5) NO COURT ACTION COMMENCED BEFORE MEDIA-
TION. Except as provided in s. 655.445, no court
action may be commenced unless a request for media-
tion has been filed under this section and until the
expiration of the mediation period under s. 655.465
(-

(6) NOTICE OF COURT ACTION TO DIRECTOR. A
claimant who files a request for mediation under this
section and who commences a court action after the
expiration of the mediation period under s. 655.465 (7)
shall send notice of the court action by 1st class mail
to the director.

655.445 Request for mediatien in conjunction with
court action. (1) COMMENCING ACTION, REQUEST AND
FEE. Beginning September 1, 1986, any person listed in
$. 655.007 having a claim or a derivative claim under
this chapter for bodily injury or death because of a
tort or breach of contract based on professional ser-
vices rendered or that should have been rendered by a
health care provider shall, within 15 days after the
date of filing an action in court, file a request for medi-
ation. The request shall be prepared and delivered in
person or sent by registered mail to the director, in the
form and manner required under s. 655.44 (2) and (3),
together with a notice that a court action has been
commenced and the fee under s. 655.54 shall be paid.

(2) SCHEDULING. All time periods under s. 802.10
(2) and (3) (a) and (b) are tolled on the date of filing
the court action. The time periods remain tolled until
the expiration of the mediation period under s.
655.465 (7).

(3) No COURT PROCEEDINGS BEFORE MEDIATION. For
actions filed under sub. (1), no discovery may be made
and no trial, pretrial conference or scheduling confer-
ence may be held until the expiration of the mediation
period under s. 655.465 (7).

655.45 Reports to licensing bodies. (1) For the
quarter beginning on July 1, 1986, and for each quar-
ter thereafter, the director shall file reports complying
with sub. (2) with the medical examining board, the
board of nursing and the department, respectively,
regarding health care providers licensed by the respec-
tive bodies.

(2) The reports under sub. (1) shall set forth all of
the following:

(a) The names of all health care providers who are
named as defendants in court actions of which the
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director receives notice under s. 655.44 (6) or 655.445
(1) during the quarter.

(b) Whether any court action of which the director
received notice under s. 655.44 (6) or 655.445 (1) was
disposed of by settlement, compromise, stipulation
agreement, dismissal default or judgment during the
quarter and the amount of the settlement or award to
the claimant, if any, to the extent the director has any
of the information under this paragraph.

655.455 Notice to health care providers. The direc-
tor shall serve notice of a request for mediation upon
all health care providers named in the request, at the
respective addresses provided in the request, by regis-
tered mail within 7 days after the director receives the
request if delivered in person or within 10 days after
the date of mailing of the request to the director if sent
by registered mail.

655.465 Mediation panels; mediation period. (1)
MEDIATION PANEL FOR DISPUTE. The director shall
appoint the members of a mediation panel under sub.
(2) and send notice to the claimant and all respondents
by registered mail. The notice shall inform the claim-
ant and all respondents of the names of the persons
appointed to the mediation panel and the date, time
and place of the mediation session. The director may
change the date, time or place of the mediation session
as necessary to accommodate the parties, subject to
the requirement that the mediation session be held
before the expiration of the mediation period under
sub. (7).

(2) APPOINTMENT OF MEDIATORs. Each mediation
panel shall consist of the following members
appointed by the director:

(a) One public member who is neither an attorney
nor a health care provider and who is selected from a
list of public member mediators prepared every 2
years, or more frequently upon request of the director,
by the governor or, if any person resigns or is unable
to serve as a public member mediator, from a list of
alternates prepared by the director.

(b) One attorney who is licensed to practice law in
this state.

(c) One health care provider as follows:

1. Except as provided in subds. 4 and 5, if all
respondents named in the request for mediation are
physicians, a physician who is licensed to practice in
this state and who is selected from a list prepared by a
statewide organization of physicians designated by the
director.

2. Except as provided in subds. 4 and 5, if none of
the respondents named in the request for mediation is
a physician, a health care provider who is licensed to
practice in this state in the same health care field as the
respondent and who is selected from a list prepared by
the department or the examining board that regulates
health care providers in that health care field.

3. Except as provided in subds. 4 and 5, if more
than one respondent is named in the request for medi-
ation at least one of whom is a physician and at least
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one of whom is not, a health care provider who is
licensed to practice in this state and who is selected
from the list under subd. 1 or 2, as determined by the
director.

4. If the director determines that a list under subd. 1
or 2 is inadequate to permit the selection of an appro-
priate health care provider, a health care provider who
is licensed to practice in this state and who is selected
from an additional list prepared by the director.

5. If the director determines that lists under subds.
1 or 2 and 4 are inadequate to permit the selection of
an appropriate health care provider for a particular
dispute, a health care provider who is licensed to prac-
tice in this state and who is selected by the director.

(3) FILLING VACANCIES. If a person appointed to a
mediation panel under sub. (1) resigns from or is una-
ble to serve on the mediation panel, the director shall
appoint a replacement selected in the same manner as
the predecessor appointee.

(4) CONFLICT OF INTEREST. NoO person may serve on
a mediation panel if the person has a professional or
personal interest in the dispute.

(5) CompensaTiON. Each mediator shall be com-
pensated $150 plus actual and necessary expenses for
each day of mediation conducted. Compensation and
expenses shall to be paid out of the appropriation
under s. 20.680 (2) (qm) upon such authorizations as
the director may prescribe.

(6) IMMUNITY AND PRESUMPTION OF GOOD FAITH. (a)
A mediator is immune from civil liability for any good
faith act or omission within the scope of the media-
tor's performance of his or her powers and duties
under this subchapter.

(b) It is presumed that every act or omission under
par. (a) is a good faith act or omission. This presump-
tion may be overcome only by clear and convincing
evidence.

(7) MEeDIATION PERIOD. The period for mediation
shall expire 90 days after the director receives a
request for mediation if delivered in person or within
93 days after the date of mailing of the request to the
director if sent by registered mail, or within a longer
period agreed to by the claimant and all respondents
and specified by them in writing for purposes of
applying ss. 655.44 (4) and (5) and 655.445 (3).

655.54 Filing fee. Requests for mediation filed with
the director are subject to a filing fee of $11. The filing
fee shall be paid into the mediation fund under s.
655.68.

655.58 Mediation procedure. (1) NO RECORD.
Mediation shall be conducted without a stenographic
record or any other transcript.

(2) NoO EXAMS, SUBPOENAS, OATHS. No physical
examinations or production of records may be
ordered, no witnesses may be subpoenaed and no
oaths may be administered in mediation, whether by a
mediation panel or member thereof or as a result of
application to a court by any person.
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(3) NO EXPERT WITNESSES; PANEL CONSULTANTS PER-
MITTED. (a) Except as provided in par. (b), no expert
witnesses, opinions or reports may be submitted or
otherwise used in mediation.

(b) The mediation panel or any member thereof
may consult with any expert, and upon authorization
of the director may compensate the expert from the
appropriation under s. 20.680 (2) (qm).

(4) PATIENT RECORDS CONFIDENTIAL EXCEPT TO PAR-
TIES. All patient health care records in the possession
of a mediation panel shall be kept confidential by all
members of the mediation panel and all other persons
participating in mediation. Every person participat-
ing in mediation shall make available to one another
and all members of the mediation panel all patient
health care records of the patient named in the request
for mediation that are in the person’s possession.

(5) COUNSEL PERMITTED. Amny person participating
in mediation may be represented by counsel autho-
rized to act for his or her respective client.

655.59 Inadmissibility. Filings under ss. 655.44 and
655.445 are not admissible in any court action. No
statement or expression of opinion made in the course
of a mediation session is admissible, either as an
admission or otherwise, in any court action.

655.61 Funding. (1) The mediation fund created
under s. 655.68 shall be financed from fees charged to
health care providers. The director shall, by February
1 annually, determine the revenues needed for the
operation of the mediation system during the suc-
ceeding fiscal year and inform the board of governors
created under s. 615.04 (3) of that amount. The board
of governors shall, by rule, set fees to charge health
care providers at a level sufficient to provide these rev-
enues. The board shall charge each health care pro-
vider permanently practicing in this state an annual
fee and shall charge each hospital an annual fee per
occupied bed.

(2) The annual fees under sub. (1) shall be collected
in a manner prescribed by rule of the commissioner.
The commissioner shall pay all money collected under
sub. (1) into the mediation fund created under s.
655.68.

SECTION 69r. Subchapter VII of chapter 655 of
the statutes is created to read:

CHAPTER 655
SUBCHAPTER VII
MEDIATION FUND

655.68 Mediation fund. (1) CREATION OF THE FUND.
There is created a mediation fund to pay the adminis-
trative expenses of the mediation system created under
subch. VI.

(2) FUND ADMINISTRATION AND OPERATION, Man-
agement of the fund is vested with the director.

(3) FEees. The fund is financed from fees generated
under ss. 655.54 and 655.61.

(4) FUND ACCOUNTING AND FINANCIAL REPORTS. (a)
Any person authorized to receive deposits, withdraw
moneys, issue vouchers or otherwise disburse fund
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moneys shall post a blanket fidelity bond in an
amount reasonably sufficient to protect fund assets.
The cost of the bond shall be paid from the fund.

(b) The state investment board shall invest money
held in the fund in short-term, fixed-return, interest-
bearing investments. All income derived from these
investments returns to the fund.

{c) The director shall submit a report on the opera-
tion of the mediation system and on the status of the
fund to the presiding officer of each house of the legis-
lature on or before March 1 annually.

SECTION 69w. 758.19 (3) of the statutes, as cre-
ated by 1985 Wisconsin Act 29, is amended to read:

758.19 (3) The director shall establish and charge
fees for data processing services provided for the
board of attorneys professional competence, the
board of attorneys professional responsibility and

the mediation system

under ch. 655.

SECTION 70. 807.01 (5) of the statutes is amended
to read:

807.01 (5) Subsections (1) to (4) apply to offers
which may be made by any party to any other party
who demands a judgment or setoff against the offering

party. Subseeﬁens—(—k-)—te@a&se—a-pﬁl—y—&e—eﬁfefsmade

SECTION 71. 893.55 (title) of the statutes is

amended to read:

893.55 (iitle) Medical malpractice; limitation of
actions; limitation of damages; itemization of damages.

SECTION 72. 893.55 (4) of the statutes is created
to read:

893.55 (4) (a) In this subsection, ‘‘noneconomic
damages’”” means moneys intended to compensate for
pain and suffering; humiliation; embarrassment;
worry; mental distress; noneconomic effects of disabil-
ity including loss of enjoyment of the normal activi-
ties, benefits and pleasures of life and loss of mental or
physical health, well-being or bodily functions; loss of
consortium, society and companionship; or loss of
iove and affection.

(b) The total noneconomic damages recoverable
under ch. 655 for bodily injury or death, including any
action or proceeding based on contribution or indem-
nification, may not exceed the limit under par. (d) for
each occurrence from all health care providers and all

"employes of health care providers acting within the
scope of their employment and providing health care
services who are found negligent and from the patients
compensation fund for any action filed on or after the
effective date of this paragraph ... [revisor inserts
date] and before January 1, 1991.
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(c) A court in an action tried without a jury shall
make a finding as to noneconomic damages without
regard to the limit under par. (d). If noneconomic
damages in excess of the limit are found, the court
shall make any reduction required under s. 895.045
and shall award as noneconomic damages the lesser of
the reduced amount or the limit. If an action is before
a jury, the jury shall make a finding as to
noneconomic damages without regard to the limit
under par. (d). If the jury finds that noneconomic
damages exceed the limit, the jury shall make any
reduction required under s. 895.045 and the court
shall award as noneconomic damages the lesser of the
reduced amount or the limit.

(d) The limit on total noneconomic damages for
each occurrence under par. (b) shall be $1,000,000 for
actions filed on or after the effective date of this para-
graph .... [revisor inserts date], and shall be adjusted
by the dlreclor of state courts to reflect changes in the
consumer price index for all urban consumers, U.S.
city average, as determined by the U.S. department of
labor, at least annually thereafter, with the adjusted
limit to apply to awards subsequent to such
adjustments.

(e) Economic damages recovered under ch. 655 for
bodily injury or death, including any action or pro-
ceeding based on contribution or indemnification,
shall be determined for the period during which the
damages are expected to accrue, taking into account
the estimated life expectancy of the person, then
reduced to present value, taking into account the
effects of inflation.

SECTION 72b. 893.55 (5) of the statutes is created
to read:

893.55 (5) Every award of damages under ch. 655
shall specify the sum of money, if any, awarded for
each of the following for each claimant for the period
from the date of injury to the date of award and for
the period after the date of award, without regard to
the limit under sub. (4) (d):

(a) Pain, suffering and noneconomic effects of
disability.

(b) Loss of consortium, society and companionship
or loss of love and affection.

(c) Loss of earnings or earning capacity.

(d) Each element of medical expenses.

(¢) Other economic injuries and damages.

SECTION 72¢. 893.80 (1) (intro.) of the statutes is
amended to read:

893.80 (1) (intro.) Ne Except as provided in sub.
(1m), no action may be brought or maintained against
any volunteer fire company organized under ch. 213,
political corporation, governmental subdivision or
agency thereof nor against any officer, official, agent
or employe of the corporation, subdivision or agency
for acts done in their official capacity or in the course
of their agency or employment upon a claim or cause
of action unless:
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SECTION 72g. 893.80 (1m) of the statutes is cre-
ated to read:

893.80 (Im) With regard to a claim to recover dam-
ages for medical malpractice, the time period under
sub. (1) (a) shall be 180 days after discovery of the
injury or the date on which, in the exercise of reason-
able diligence, the injury should have been discovered,
rather than 120 days after the happening of the event
giving rise to the claim.

SECTION 72n. 893.82 (3) of the statutes, as
affected by 1985 Wisconsin Act 66, is amended to
read:

893.82 (3) Neo Except as provided in sub. (5m), no
civil action or civil proceeding may be brought against
any state officer, employe or agent for or on account
of any act growing out of or committed in the course
of the discharge of the officer’s, employe’s or agent’s
duties, and no civil action or civil proceeding may be
brought against any nonprofit corporation operating
a museum under a lease agreement with the state his-
torical society, unless within 120 days of the event
causing the injury, damage or death giving rise to the
civil action or civil proceeding, the claimant in the
action or proceeding serves upon the attorney general
written notice of a claim stating the time, date, loca-
tion and the circumstances of the event giving rise to
the claim for the injury, damage or death and the
names of persons involved, including the name of the
state officer, employe or agent involved. A specific
denial by the attorney general is not a condition prece-
dent to bringing the civil action or civil proceeding.

SECTION 72r. 893.82 (4) (a) and (b) 1. (intro.) of
the statutes are amended to read:

893.82 (4) (a) Except as provided in par. (b), if the
civil action or proceeding under sub. (3) is based on
contribution or indemnification, the event under sub.
(3)is the underlying cause of action, not the cause of
action for contribution or indemnification, and,
except as provided in sub. (5m), the 120-day limitation
applies to that event.

(b) 1. (intro.) If the claimant under par. (a) estab-
lishes that he or she had no actual or constructive
knowledge of the underlying cause of action at the
time of the event under sub. (3), except as provided in
sub. (5m), the 120-day limitation under sub. (3)
applies to the earlier of the following:

SECTION 72w. 893.82 (5m) of the statutes is cre-
ated to read:

$93.82 (5m) With regard to a claim to recover dam-
ages for medical malpractice, the time periods under
subs. (3) and (4) shall be 180 days after discovery of
theinjury or the date on which, in the exercise of rea-
sonable diligence, the injury should have been discov-
ered, rather than 120 days after the event causing the
mjury.

SECTION 73. Nonstatutory provisiens. (1) TraN-
SITIONAL PROVISIONS; DIRECTOR OF STATE COURTS. (a)
Pogitions transfer. All positions funded under section
20.680 (2) (q) of the statutes on the day before the
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effective date of this paragraph are continued and are
funded under section 20.680 (2) (qm) of the statutes,
as created by this act.

(b) Records and equipment transfer. All records and
equipment in the possession of the director of state
courts for purposes of administering the patients com-
pensation panels and patients compensation panels
fund on the day before the effective date of this para-
graph are to be retained for use in the administration
of the mediation system and mediation fund created
by this act.

(2) TRANSITIONAL PROVISIONS; PANELS, MEDIATION
AND COURTS. (a) Completed panel process. If a
patients compensation panel has filed its findings and
order before the effective date of this paragraph, sub-
chapter II of chapter 655, 1983 stats., as affected by
1985 Wisconsin Acts 99 and 135, applies to any subse-
quent court trial or judgment on the award, except as
provided in paragraph (d).

(b) Completed panel hearing. If a patients compen-
sation panel has completed its hearing but has not yet
filed its findings and order on the effective date of this
paragraph, subchapter Il of chapter 655, 1983 stats.,
as affected by 1985 Wisconsin Acts 99 and 135, applies
to the making and filing of the panel’s findings and
order and any subsequent court trial or judgment on
the award, except as provided in paragraph (d).

(c) Panel filing. 1. If a submission of controversy
has been filed under section 655.04, 1983 stats., as
affected by 1985 Wisconsin Act 135, but the patients
compensation panel has not completed its hearing
before the effective date of this paragraph the follow-
ing provisions apply and the director of state courts
shall send notice of these provisions to the claimant
and all respondents:

a. If the claimant wishes to proceed with the mal-
practice claim, the claimant shall file a copy of the
submission of controversy, as last amended, within 60
days after receipt of notice from the director, in the
circuit court for the county named in the submission
of controversy if the claimant is a resident of this state
or in a county specified in section 801.50 (2) (a) or (c)
of the statutes if the claimant is not a resident of this
state. The claimant shall notify all respondents of the
filing in circuit court in the manner provided for ser-
vice of a summons and complaint under section
801.02 (2) of the statutes. Any applicable statute of
limitations tolled under section 655.04 (6), 1983 stats.,
shall remain tolled until the expiration of the 60-day
period.

b. The claimant or any respondent may request
mediation by filing a request for mediation in the form
and manner required under section 655.44 (2) and (3)
of the statutes, as created by this act, at any time after
filing in the circuit court under subdivision 1. a. If the
claimant and all other parties agree, mediation shall
be conducted as provided in sections 655.455 to 655.68
of the statutes, as created by this act. If the request for
mediation is filed prior to the establishment of the
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mediation system under section 655.42 (2) of the stat-
utes, the time periods under section 655.465 (1) and (7)
of the statutes shall commence on the date the media-
tion system is established, but not later than Septem-
ber 1, 1986. Time periods under section 802.10 (2) and
(3) (a) and (b) of the statutes are not tolled by the filing
under subdivision 1. a, and discovery, trial. pretrial
conferences and scheduling conferences may be held
during the mediation period.

¢. If the claimant is not represented by an attorney
and files a request for mediation in the form and man-
ner required under section 655.44 (2) and (3) of the
statutes, as created by this act, after filing in the circuit
court under subdivision 1. a and within 60 days after
receipt of notice from the director, mediation shall be
conducted as provided in sections 655.445 (2) and (3)
and 655.455 to 655.68 of the statutes, as created by

this act. If the request for mediation is filed prior to-

the establishment of the mediation system under sec-
tion 655.42 (2) of the statutes, the time periods under
section 655.465 (1) and (7) of the statutes shall com-
mence on the date the mediation system is established,
but not later than September 1, 1986.

2. The direcior of state courts shall give first prior-
ity in appointing mediation panels and assigning first
dates for mediation sessions to mediation conducted
pursuant to requests under subdivision 1. b or c.

3. If a claimant files in circuit court under subdivi-
sion 1. a, any respondent named in the filing may file a
copy of the respondent’s answer filed under section
655.12, 1983 stats., or may file an answer under sec-
tion 802.06 of the statutes or may file neither. If a
respondent files neither, the respondent ts deemed to
have answered by contesting all allegations contained
in the claimant’s filing.

4. The submission of controversy and answer shall
constitute a summons and complaint and answer,
respectively, for purposes of any court proceedings
under this paragraph, and references to a claimant
and respondent subsequent to a filing in court under
subdivision 1. a are deemed to refer to a plaintiff and
defendant, respectively.

5. Within 30 days after receipt of service of a notice
of filing under subdivision 1. a, the respondent may
serve a demand on the claimant for service of a com-
plaint conforming to the rules of civil procedure. The
claimant shall serve a complaint so conforming within
30 days after receipt of such a demand and the respon-
dent shall answer as provided under the rules of civil
procedure.

6. All service under this paragraph may be made
upon claimants or respondents or their respective
attorneys of record in the panel proceedings.

7. Subchapter II of chapter 655, 1983 stats., as
affected by 1985 Wisconsin Acts 99 and 135, applies to
court actions under this paragraph, except as pro-
vided in this paragraph and paragraph (d).
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8. All appointments of guardians ad litem under
section 655.06, 1983 stats., continue in any subsequent
court trial or judgment on the award.

9. The date of filing of the submission of contro-
versy under section 655.04, 1983 stats., as affected by
1985 Wisconsin Act 135, is deemed to be the date of
filing of the court action under section 655.19, 1983
stats., except for purposes of the application of sec-
tions 655.017 and 893.55 (4) of the statutes, as created
by this act.

(d) Procedure. With respect to claims under
paragraphs (a) to (c), all of the following apply:

1. All discovery taken in patients compensation
panel proceedings is admissible in the circuit court
proceedings as if taken in the circuit court
proceedings.

2. All items noticed to the parties at the patients
compensation panel level that became part of the
panel record become part of the circuit court record.

3. Patients compensation panel findings and
orders, except for damages awarded, are admissible in
circuit court only as follows:

a. Formal panel findings as to whether the actions
or omissions of the health care provider were negli-
gent are admissible.

b. If such actions or omissions were negligent, for-
mal panel findings as to whether the negligence caused
injury or death to the patient are admissible.

3g. No statement or expression of opinion made in
the course of a panel hearing or included as part of a
panel finding is admissible, either as an admission or
otherwise, in circuit court.

3m. The amount of damages awarded by a formal
panel may, in the court’s discretion, be admissible in
circuit court.

4. All interlocutory motions heard by a patients
compensation panel may be brought de novo before
the circuit court.

5. No patients compensation panel member may
participate in a circuit court proceeding either as
counsel or witness.

6. All other statutes and rules of the circuit court
relating to matters, including status, pretrial or sched-
uling conferences and trial dates, apply.

(e) No panel filing. 1. If no submission of contro-
versy has been filed under section 655.04, 1983 stats.,
as affected by 1985 Wisconsin Act 135, before the
effective date of this subdivision, no request for medi-
ation is required prior to or in conjunction with filing
a court action before September 1, 1986. The rules of
civil procedure apply to any court action filed under
this paragraph.

2. Any party may request mediation by filing a
request for mediation in the form and manner
required under section 655.44 (2) and (3) of the stat-
utes, as created by this act, at any time after filing a
court action under subdivision 1. [f the plaintiff and
all other parties agree, mediation shall be conducted
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as provided in sections 655.455 to 655.68 of the stat-
utes, as created by this act. If the request for media-
tion is filed prior to the establishment of the mediation
system under section 655.42 (2) of the statutes, the
time periods under section 655.465 (1) and (7) of the
statutes shall commence on the date the mediation
system is established, but not later than September 1,
1986. Time periods under section 802.10 (2) and (3)
(a) and (b) of the statutes are not tolled by the filing
under subdivision ! and discovery, trial, pretrial con-
ferences and scheduling conferences may be held dur-
ing the mediation period.

3. If the plaintiff is not represented by an attorney
and files a request for mediation in the form and man-
ner required under section 655.44 (2) and (3) of the
statutes, as created by this act, within 60 days after
filing in the circuit court under subdivision 1, media-
tion shall be conducted as provided in sections
655.445 (2) and (3) and 655.455 to 655.68 of the stat-
utes, as created by this act. If the request for media-
tion is filed prior to the establishment of the mediation
system under section 655.42 (2) of the statutes, the
time periods under section 655.465 (1) and (7) of the
statutes shall commence on the date the mediation
system is established, but not later than September 1,
1986.

4. The director shall give 2nd priority in appointing
mediation panels and assigning first dates for media-
tion sessions to mediation conducted pursuant to
requests under subdivisions 2 and 3, except that all
first dates for mediation sessions shall be before
November 1, 1986.

(3) REPORT ON MEDIATION. By May 1, 1987, the
director of state courts shall submit a report on the
mediation system created by this act to the joint com-
mittee on finance and to the chief clerk of each house
of the legislature, under section 13.172 (3) of the stat-
utes, for submission to the appropriate standing com-
mittees, as determined by the presiding officer of each
house. The report shall describe the operations of the
mediation system from the efféctive date of this sub-
section to March 31, 1987, including:

(a) The following information on the number of
requests submitted for mediation:

|. The number of cases pending before the patients
compensation panels on the effective date of this sub-
division and the number of requests submitted for
mediation of those cases under subsection (2) (c).

2. The number of requests for mediation of cases
filed on or after the effective date of this subdivision
and before September [, 1986, under subsection (2)
(e).

3. The number of requests for mediation filed on or
after September 1, 1986, under section 655.44 of the
statutes, as created by this act.

4. The number of requests for mediation filed on or
after September 1, 1986, under section 655.445 of the
statutes. as created by this act.
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5. For each of the categories in subdivisions 1 to 4,
the number of cases in which the claimant was not rep-
resented by an attorney.

(b) The following information for each of the cate-
gories under paragraph (a):

1. The number of cases still pending in mediation
on March 31, 1987, and a breakdown of those cases
according to the length of time since the submission of
the request for mediation.

2. The number of cases, if any, in which mediators
were not appointed or first mediation sessions were
not held within the required time period.

3. The number of cases in which mediation has
been completed and for those cases:

a. A breakdown of the cases according to the
number of mediation sessions held.

b. A breakdown of the cases according to the
number of days from the date of the request for medi-
ation to the completion of the mediation process.

c. The number of mediated settiements,

(4) MEMBERS OF BOARD OF GOVERNORS. (a) Of the 2
additional public members appointed to the board of
governors under section 619.04 (3) of the statutes, as
affected by this act, one shall be appointed for a term
to expire on January 1, 1988, and the other for a term
to expire on January 1, 1989.

{b) Members of the board of governors appointed
by the commissioner of insurance and named by the
state bar association, the Wisconsin academy of trial
lawyers and the Wisconsin medical society, all under
section 619.04 (3) of the statutes, as affected by this
act, shall be appointed or named by July 1, 1986.

(5) Stupies. (a) Health care provider study. The
board of governors for the patients compensation
fund established under section 619.04 (3) of the stat-
utes shall study the inclusion of health maintenance
organizations, independent practice associations, pre-
ferred provider plans, limited service health organiza-
tions and other similar organizations and health care
plans under chapter 655 of the statutes. It shall report,
under section 13.172 (3) of the statutes, to the appro-
priate standing committees of the legislature as deter-
mined by the speaker of the assembly or the president
of the senate, by January 1, 1987, its recommenda-
tions regarding all of the following:

1. The statutory changes necessary to include such
organizations under chapter 655 of the statutes.

2. The basis for assessing such organizations fees
under the patients compensation fund.

3. The fees to be assessed against such organiza-
tions for the first year of their coverage under the
fund.

(b) Study of modifications to the state's self-funded
risk management liability insurance program. 1. The
department of administration, in consultation with

‘the departments of health and social services, justice

and veterans affairs and the university of Wisconsin
system, shall study the current statutory provisions
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governing the payment of medical malpractice claims
against state-employed health care providers under
the state’s self-funded risk management liability insur-
ance program.

2. The study shall analyze both current procedures
used to pay medical malpractice claims against state-
employed health care providers and alternatives to the
current procedures, including, but not limited to:

a. Coverage of state hospitals and employes who
are physicians or nurse anesthetists, under chapter 655
of the statutes.

b. Modifications to claims limitations under sub-
chapter VIII of chapter 893 of the statutes.

¢. Requiring state-employed health care providers
to individually maintain medical malpractice insur-
ance coverage under chapter 655 of the statutes.

d. Establishing a separate appropriation under the
state’s self-funded risk management program for the
payment of medical malpractice claims.

3. The department of administration shall prepare
a report setting forth its analyses and any recommen-
dations regarding alternatives and shall submit its
report to the joint committee on finance by March 1,
1987.

(¢) Health care data collection. The office of the
commissioner of insurance, in consultation with the
department of health and social services and represen-
tatives of consumers, health care providers and pur-
chasers of health care services, shall study the
development and expansion of health care data collec-
tion and analysis programs. The office of the commis-
sioner of insurance shall report its findings and
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recommendations by January 1, 1987, to the appro-
priate standing committee of each house of the legisla-
ture, as determined by the presiding officer, under
section 13.172 (3) of the statutes. The report shall
include recommendations for improved collection and
dissemination of health care data, including morbid-
ity, mortality and cost information.

SECTION 73m. Appropriation changes. (1)
PANELS AND MEDIATION TRANSFER. All moneys
remaining in the appropriation under section 20.680
(2) (q) of the statutes on the day before the effective
date of this subsection are transferred to the appropri-
ation under section 20.680 (2) (qm) of the statutes, as
created by this act, on the effective date of this subsec-
tion. Moneys so transferred shall be used first to pay
any outstanding administrative expenses of the
patients compensation panels, notwithstanding sec-
tion 20.680 (2) (gm) of the statutes, as created by this
act, whether incurred prior to the effective date of this
subsection, or subsequent thereto under SECTION 73
(2).

(2) PATIENTS COMPENSATION FUND. The appropria-
tion to the office of the commissioner of insurance
under section 20.145 (2) (u) of the statutes, as affected
by the acts of 1985, is increased by $93,200 for fiscal
year 1986-87.

(3) SUPERVISION OF THE INSURANCE INDUSTRY. The
dollar amount in the schedule under section 20.005 (3)
of the statutes for the appropriation to the office of
the commissioner of insurance under section 20.145
(1) (g) of the statutes, as affected by the acts of 1985, is
increased by $23,900 for fiscal year 1986-87.

SECTION 74p. Program responsibility changes. I[n the sections of the statutes listed in Column
A, the program responsibilities references shown in Column B are deleted and the program responsi-

bilities references shown in Column C are inserted:
B C

References Deleted

A
Statute Sections
14.011 (intro.) none
156.281 (intro.) none

SECTION 75. Initial applicability. (1) The treat-
ment of section 146.37 (Im) of the statutes by this act
first applies to claims arising from peer review activi-
ties that occur on the effective date of this subsection.

(2) The treatment of section 440.25 of the statutes
by this act first applies to final disciplinary decisions
made on the effective date of this subsection.

(3) The treatment of section 448.02 (3) (a) to (c)
(with regard to competency examinations) of the stat-
utes by this act first applies to investigations and hear-
ings regarding, and limitations, suspensions and
revocations of, licenses or certificates of persons
regarding whom investigations are commenced on the
effective date of this subsection.

(4) The treatment of section 448.02 (3) (a) (with
regard to reports used for investigations) and (7) (a)
and (b) of the statutes by this act first applies to
reports filed on the effective date of this subsection.

References Inserted
655. 465 (2)(a)
440. 25

(5) The treatment of section 448.02 (3) (e) of the
statutes by this act first applies to persons whose
licenses or certificates are limited on the effective date
of this subsection.

(6) The treatment of section 448.06 (1m) of the stat-
utes by this act first applies to findings of the medical
examining board made on the effective date of this
subsection.

(7) The treatment of section 619.04 (1) of the stat-
utes by this act first applies to partnerships. corpora-
tions and facilities on July 1. 1986.

(8) The treatment of sections 619.04 (5) (b) and
(5m) and 655.27 (3) (a) 2m. (bg) and (br) of the stat-
utes by this act first applies to fiscal year 1986-87.

(9) The treatment of section 655.009 (1) of the stat-
utes by this act first applies to claims filed on the effec-
tive date of this subsection.
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(10) The treatment of section 655.24 (2) (b), (3) and
(4) of the statutes by this act first applies to notices of
cancellation and nonrenewal issued on the first day of
the 7th month beginning after the effective date of this
subsection.

(11) The treatment of section 655.27 (1) (with
regard to peer review activities); (1m); and (5) (a) 1
and 2 and (c) (with regard to peer review activities) of
the statutes by this act first applies to claims arising
from peer review activities that occur on July 1, 1986.

(12) The treatment of section 655.27 (3) (a) 2 of the
statutes by this act first applies to assessments made
on July 1, 1986.
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(13) The treatment of section 893.55 (4) (e) and (5)
of the statutes by this act first applies to awards made
on the effective date of this subsection.

(14) The treatment of sections 893.80 (1) (intro.)
and (Im) and 893.82 (3), (4) () and (b) 1. (intro.) and
(5m) of the statutes by this act first applies to claims
arising from occurrences on the effective date of this
subsection.

SECTION 76. Effective dates. (1) Except as pro-
vided in subsection (2), this act takes effect on the day
following publication.

(2) The treatment of sections 448.02 (3) (d),
448.075, 655.001 (8) (with regard to podiatrists) and
655.26 (1) (b) of the statutes takes effect on July 1,
1986.




