Underscored, stricken, and vetoed text may not be searchable.

Date of enactmentApril 30, 1992
1991 Assembly Bill 983 Date of publication*:May 13, 1992

1991 WISCONSIN ACT 301

AN ACTto repeal766.70 (6) (b) 3to renumber and amen861.05 (3) and 867.046 (1§ amend71.03 (2) (i) 3,
71.78 (1), 71.78 (4) (k), 71.78 (5), 71.80 (3m) (d), 700.18, 700.19 (2), 766.01 (7), 766.31 (1), 766.31 (10), 766.58
(3) (), 766.589 (1) (c) 1, 766.59 (title), 766.60 (4) (b) 1. (intro.), 766.605, 766.61 (1) (b), 766.61 (2m) (a) and (3)
(c) 2, 766.61 (3) (e), 766.61 (7), 766.61 (8), 766.62 (1) (b) and (2), 766.63 (1), 766.70 (6) (b) 2, 859.02 (2) (a), 859.18
(6), 861.02 (1), 861.07 (3) (a), 861.09 (2), 861.31 (4), 861.33 (1) (a) 1, 861.35 (3), 867.046 (2) (intro.), 867.046 (2)
(a) and (2m) and 867.046 (3); atwdcreate71.78 (4m), 701.27 (2) (bm), 766.03 (6), 766.58 (7), 766.588 (1) (d),
766.59 (6), 767.266, 806.15 (5), 815.205, 861.02 (1m), 861.05 (3) (b) and 867.046 (1) of the refatirigso:
the confidentiality of tax returns of spouses and former spouses, determination of joint tenancy, removing certain
judgment liens that have attached to property that is exempt from execution, allowances to a surviving spouse, sum-
mary procedures for confirming interests in property and various changes to the marital property law.

The people of the state of Wisconsin, represented in allowing the later filing of a joint return, their tax liability may

senate and assembly do enact as follows: be reduced and a settlement with DOR may be facilitated.
o ] SecTion 2. 71.78 (1) of the statutes is amended to
PrREFATORY NOTE: This bill was developed by the legisla- read:
tive council special committee on marital property imple- )
mentation. Provisions of the bill are explained in tiues . 71-_78(1) DIVULGING INFORMATION. EXcept as pro-
inserted throughout the hill. vided insubs. (4), (4m)and (10), no person may divulge
SecTion 1. 71.03 (2) (i) 3. of the statutes is amended Or circulate or offer to obtain, divulge or circulate any
to read: information derived from an income, franchise, with-

71.03(2) (i) 3. There has been mailed to either holding, fiduciary, partnership or gift tax return or tax
spouse, with respect to that taxable year, a notice ofcredit claim, including information which may be fur-
adjustmentinder ss. 71.74 to 71.77 and the spouse, as tolished by the department of revenue as provided in this
that notice, files a petition for redetermination under section. Thisubsection does not prohibit publication by
subch. XIV, except that, if both spouses request and theany newspaper of information lawfully derived from
department consents, the election under par. (g) may beuch returns or claims for purposes of argument or pro-

made hibit any public speaker from referring to such informa-
NoTE: Allows spouses who have filed separate income tion inany address. This subsection does not prohibit the
tax returns to file, with the consent of the department of reve- department of revenue from publishing statistics classi-

nue (DOR), a joint return after a notice of adjustment in fied so asot to disclose the identity of particular returns,
income tax liability has been sent by DOR to either spouse.

The amendment gives express statutory authority for a prac- C?r claims or report_s _and the items thereof. This subsec-
tice of DOR which is currently supported by implied author- tion does not prohibit employes or agents of the depart-
ity. Often, spouses who have filed a separate return are sepa-  ment of revenue from offering or submitting any return,

rated and in the process of a divorce. Filing separate retuns i o1y dingjoint returns of a spouse or former spouse, sep-
may result in inaccurate reporting of income and a dispute f individual f
with DOR. In addition, the filing of separate returns may be arate returns of a spouse, individual returns of a spouse

financially disadvantageous to the taxpaying spouses. By or former spous@nd combined individual income tax
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returns, ofrom offering or submitting anglaim, sched-
ule, exhibit, writing or audit report or a copy of, and any
informationderived from, any of those documents as evi-
dence into the record of any contested matter involving
the department in proceedings or litigation on state tax
matters if, in the department’s judgmettitat evidence

has reasonable probative value.
Norte: Clarifies that the phrase “any return” includes sep-
arate returns and individual returns.

Clarifies that DOR makes the determination whether
tax—related information has reasonable probative value in a
contested matter involving DOR and, therefore, may be
offered orsubmitted by DOR into evidence. If the tax appeals
commission or a court makes the initial determination on
whether such evidence has reasonable probative value, the
determination will be made only after the evidence has been
disclosed and confidentiality, therefore, has been lost.

SecTioN 3. 71.78 (4) (k) of the statutes is amended
to read:

71.78(4) (k) The spouse or former spouse of the per-
son who filed the return or claim if the spouse or former
spouseamay be liable, or the property of the spouse or for-
mer spouse is subject to collection, for the delinquency,

or the department has issued an assessment or denial of
a claim to the spouse or former spouse regarding the

return or claim

NoTE: Permits the spouse or former spouse of a person
who filed a tax return or claim to examine the return or claim
if DOR has issued an assessment or denial of a claim to the
spouse or former spouse regarding the return or claim. The
provision facilitates settlement of disputes that have arisen
over disparate reporting of marital property income, while
also preserving confidentiality of the information. Disclosure
will occur only when DOR has not been able to convince the
2 spouses, or former spouses, to agree. At this point, DOR
usually issues assessments in the alternative [s. 71.74 (9)]
against both persons. Currently, DOR may not disclose the
returns in question until the hearing on the dispute (in the
absence of consent of the parties) even though the assess-
ments are based on the returns. Allowing disclosure after
assessment or denial of a claim, in addition to facilitating
settlementill often result in less cost to all parties. Further,
permittingdisclosure only after an assessment eliminates con-
cerns that a former spouse might engage in a “fishing expedi-
tion” in connection with the returns of a former spouse. See,
also, the treatment of s. 71.78 (5).

SecTioN 4. 71.78 (4m) of the statutes is created to
read:

71.78(4m) DISCLOSUREOF CERTAIN DATESTO SPOUSES
AND FORMER SPOUSES. The department may disclose to
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information about the filer or claimant. However, the infor-

mationmay be of assistance to the spouse or former spouse in

connection with a number of liability or notification issues

relating to when a return or claim was filed. For example, a

spouse or former spouse is not liable, under the innocent—

spouse provision of s. 71.10 (6) (b), for unreported marital
property income generated by the taxpayer which a taxpayer

did not report on his or her separate return, if the taxpayer

failed to notify the spouse or former spouse about the amount

and nature of the income before the due date of the taxpayer’s

return, including extensions, for the taxable yeavtiich the

income was derived.

SecTion 5. 71.78 (5) of the statutes is amended to
read:

71.78(5) AGREEMENTWITH DEPARTMENT. Copies of
returnsand claims specified in sub. (1) and related sched-
ules, exhibits, writings or audit reports shall not be fur-
nished tahe persons listed under sub. (4), except persons
undersub. (4) (e) and (kpr under an agreement between
the department of revenue and another agency of govern-
ment.

Note: Allows DOR, in the limited circumstances
describeduinder amended s. 71.78 (4) (k), to furnish a copy of
a tax return or claim to the spouse or former spouse of a person
who filed the return or claim. Section 71.78 (4) merely allows
examination of returns or claims; in order for the access to a
return or claim to be useful to a spouse or former spouse, it
may be necessary that a copy of the return or claim be avail-
able.
SecTioN 6. 71.80 (3m) (d) of the statutes, afeafed
by 1991 Wisconsin Act 39, is amended to read:

71.80(3m) (d) If a spouse does not receive notice
under par(c) and if the department of revenue incorrectly
credits the state tax overpayment, refund or a refundable
credit of aspouse or spouses against a liability under par.
(a) or (b) or both, a claim for refund of the incorrectly
credited amount may be filed under s. 71.75 (5) within 2
yearsafter the date of thefskt that was the subject of the
notice under par. (c).

NoTE: Links the time period within which a refund claim

for an incorrectly credited tax overpayment may be made to

when the overpayment is credited, rather than to when the

notice of the offset is received. Because this paragraph
assumethat a spouse has not received notice of the offset, the
current reference to “2 years after the notice” is incongruent.

SecTIoN 7. 700.18 of the statutes is amended to read:

700.18 Determination of cotenancy generally.
Two or more persons named as owners in a document of
title, transferees in an instrument of transfer or buyers in
a hill of sale are tenants in common, except as otherwise

the spouse or former spouse of the person who filed aprovided in s. 700.19 or ch. 766

return orclaim specified under sub. (1) whether an exten-
sion for filing the return or claim was obtained, the
extended due date for filing the return or claim and the
date on which the return or claim was filed with the
department.
NoTE: Allows DOR to disclose to the spouse or former
spouse of @erson who has filed a tax return or claim whether
an extension for filing the return or claim was obtained, the
extendeddue date for filing the return or claim and the date on
which the return or claim was filed. The disclosure allowed
doesnot divulge any personal income, deductions or other tax

NoTE: Reflects that ch. 766 may provide for a different

result when spouses are named as owners. See, for example,

ss. 766.60 and 766.605.

SecTioN 8. 700.19 (2) of the statutes is amended to
read:

700.19(2) HusBaND AND WIFE. If persons named as
owners in a document of title, transferees in an instru-
ment of transfer or buyers in a bill of sale are described
in the document, instrument or bill of sale as husband and
wife, or are in fact husband and wife, they are joint ten-
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ants, unless the intent to create a tenancy in common idothspouses are not domiciled in this state or to an act or

expressed in the document, instrument or bill of sale.
This subsection applies to property acquired before Janu-

ary 1, 1986, and, if ch. 766 does not apply when the prop-

erty is acquired, to property acquired on or after January
1, 1986
NoTE: Extends the rule under the subsection to property
acquired between husband and wife on or after January 1,
1986 (efective date of the marital property law), when ch. 766
(marital property law) does not apply because one or both of
the spouses is not domiciled in Wisconsin at the time of
acquisition.

SecTioN 9. 701.27 (2) (bm) of the statutes is created
to read:
701.27 (2) (bm) Survivorship marital property.

Uponthe death of a spouse, the surviving spouse may dis-

claimthe decedent spouse’s interest in survivorship mari-
tal property.

NoTe: Clarifies that a surviving spouse may disclaim the
decedent spouse’s interest in survivorship marital property,
under s. 701.27, relating to disclaimer of transfers under non-
testamentary instruments. Such a disclaimer is not necessar-
ily effective for federal gift tax purposes.

SecTioN 10. 766.01 (7) of the statutes is amended to
read:

766.01(7) “Dissolution” means termination of a
marriage by a decree of dissolution, divorce, annulment
or declaration of invalidity or entry of a decree of legal

separation or separate maintenance. The term does not

include a decree resulting from an action available under
ch. 767 which is not an annulment, a divorce or a legal

separation.

NorTe: Clarifies that reference in the definition to decrees
of “dissolution”, “declaration of invalidity” or “separate
maintenance” are not intended to apply to any actions avail-
able in Wisconsin short of an annulment, a divorce or a legal
separation. The terms are included in the definition to cover
actions to terminate a marriage which may be available in
other states. See comment no. 7 to section 1, uniform marital
property act, which cites the utility of retaining references in
the definition to actions which are not available in the adopt-
ing state “in order to deal with possible multi—state problems
that could involve a state ... using ... [the other procedures]”.

Questions have been raised about the possible applica-
tion of the term “separate maintenance” to temporary orders
under s. 767.23 and to judgments for maintenance under s.
767.58. lItis clear that, in the context of ch. 766, “separate
maintenancetioes not apply to any currently available action
or proceeding in this state.

Questions also have been raised regarding the possible
application of‘'dissolution” to 1989 WsconsinAct 132, relat-
ing to grounds for legal separation of spouses. Act 132 merely
provides new grounds for legal separation; a decree based on
the new grounds is a legal separation, with the same attributes
of that judgment as a judgment based under the previous, but
still available, grounds.

SectioN 11. 766.03 (6) of the statutes is created to
read:

766.03(6) This chapter does not affect the property
available to satisfy an obligation incurred by a spouse
that is attributable to an obligation arising when one or

omission occurring when one or both spouses are not

domiciled in this state.

NoTE: Provides that ch. 766, relating to marital property,
does not affect property available to satisfy an obligation
incurred by a spouse that is attributable to an obligation aris-
ing, or to an act or omission occurring, when ch. 766 does not
apply because one or both spouses are not domiciled in the
state. This is consistent with other provisions of s. 766.55
which prevent creditors from utilizing obligation—satisfaction
provisions of that section to obtain a windfall and which pre-
vent obligated spouses from utilizing the same to the detri-
ment of creditors.

The substance of this provision is implicit under ch. 766.

It is made explicit because its absence, in light of the detailed
provisionsunder s. 766.55 on what property is available to sat-

isfy obligations, has raised questions.

SecTioN 12. 766.31 (1) of the statutes is amended to
read:

766.31(1) All property of spouses is marital property
except that which is classified otherwise by this chapter
and that which is described in sub..(8)

NoTe: Clarifies the scope of the exception. There is some

confusion as tavhether the property described in s. 766.31 (8)
is “classified” by ch. 766. Subsection (8) provides:

“Except as provided otherwise in this chapter, the enact-
ment of this chapter does not alter the classification and own-
ership rights of property acquired before the determination
date or the classification and ownership rights of property
acquired after the determination date in exchange feitbr
the proceeds of property acquired before the determination
date.”.

While it isreasonably clear that, read in context, property
which is “classified otherwise by this chapter” includes the
property described in sub. (8) [see, also, section 4, uniform
marital property act, and the comments to subsection (h) of
section 4], the clarification should cure any existing confu-
sion.

SecTion 13. 766.31 (10) of the statutes is amended
to read:

766.31(10) Spouses may reclassify their property by
gift, conveyance, as defined in s. 706.01 (4), signed by
both spouses, marital property agreement, written con-
sent under s. 766.61 (3) (e) or unilateral statement under
S. 766.59 and, if the property is a security, as defined in
s. 705.21 (11), by an instrument, signed by both spouses,
which conveys an interest in the security a spouse
givesproperty to the other spouse and intends at the time
the gift is made that the property be the individual prop-
erty of thedonee spouse, the income from the property is
the individual property of the donee spouse unless a con-
trary intent of the donor spouse regarding the classifica-
tion of income is established.

NoTE: Provides that a security may be reclassified by con-
veyance.

SecTioN 14. 766.58 (3) (f) of the statutes is amended
to read:

766.58(3) (f) Providing that upon the death of either
spouse any of either or both spouses’ property, including
after—acquired property, passes without probatalesa
ignated person, trust or other entity by nontestamentary
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disposition. _Any such provision in a marital property
agreement isevoked upon dissolution of the marriage as (4).
provided in s. 767.266If a marital property agreement b. “Marital account” has the meaning given in s.
providesfor the nontestamentary disposition of property, 705.01 (4m).

without probate, at the death of the 2nd spouse, at any 2. An agreement under this section does not defeat
time after the death of the first spouse the surviving the survivorship feature of a joint account under s. 705.04
spouse may amend the marital property agreement with(1).

regard to property to be disposed of at his or her death 3. An agreement under this section does not affect the
unlesshe marital property agreement expressly provides ownership, under s. 705.04 (2m), of sums remaining on
otherwise and except to the extent property is held in adeposit in a marital account at the death of a party to the
trust expressly established under the marital propertyaccountyegardless of when the agreement became effec-
agreement. tive or the marital account was established.

1991 Assembly Bill 983

a. “Joint account” has the meaning given in s. 705.01

NoOTE: See the treatment of s. 767.266 lag8onN 31 and
the NoTE thereto.

SecTioN 15. 766.58 (7) of the statutes is created to
read:

766.58(7) (a) Unless the marital property agreement
expressly provides otherwise, a marital property agree-
ment that classifies a deferred employment benefit as
maritalproperty does not affect the operation of s. 766.62
(5).

(b) Unless the marital property agreement expressly
providesotherwise, marital property agreement that clas-
sifies agmarital property the noninsured spouse’s interest
in a policy that designates the other spouse as the owner
and insured does not affect the operation of s. 766.61 (7).
In this paragraph, “owner” has the meaning given in s.
766.61 (1) (a) and “policy” has the meaning given in s.
766.61 (1) (c).

NoTEe: 1. Retains, unless the marital property agreement
expressly provides otherwise, the terminable interest rule for

a deferred employment benefit when a marital property agree-
ment classifies the benefit as marital property.

The provision is not intended to encourage or discourage
parties to marital property agreements to classify deferred
employment benefits as marital property (which may result,
for example, in unintended tax consequences) but to provide
a rule when the agreement is silent on the issue. Compare s.
766.588 (1) (b) 1.

NoTeE: Clarifies that a statutory terminable marital prop-
erty classification agreement (STMPCA) does not affect the
ch. 705 treatment of joint accounts and marital accounts. In
particular, gestions have been raised about the possitdetef
of a STMPCA on the treatment under s. 705.04 (1) and (2m)
of a joint account and marital account, respectively, when one
of the spouses who is party to the account dies. As the clarify-
ing language indicates, a STMPCA does not affect the at—
death provisions of s. 705.04 (1) and (2m). Thus: 1) inthe
case of goint account, sums remaining on deposit at the death
of a spouse who is party to the account belong to the surviving
party (or parties) to the account as against the estate of the
decedenspouse; and 2) in the case of a marital account, after
deducting all payments and certifications made under s.
404.405, 50% of the sums remaining on deposit at the death
of a spouse belongs to and may, upon the maturity of the
account, be withdrawn by the surviving spouse and 50%
belongs tand may, upon the maturity of the account, be with-
drawn by the decedent’s estate [thereby avoiding the possible
result of 75% to the surviving spouse, and 25% to the dece-
dent'sestate if the STMPCA affected the ch. 705 treatment of
maritalaccounts]. Of course, the clarifying language does not
affect any remedy that a spouse may have regarding an
account between the other spouse and a 3rd party, including
any remedy available under s. 766.70.

The clarifications are consistent with the treatment of
joint tenancies and tenancies in common by STMPCAs [s.
766.588(1) (c)] and with ch. 705, whose operation is indepen-
dent of the ch. 766 classification of property in an account
governed by ch. 705.

See, also, sub. (2) oESTION 49.

2. Retains, unless the marital property agreement
expressly provides otherwise, the valuation rule of s. 766.61
(7) (identified by some commentators as the “frozen interest”
rule) when a marital property agreement classifies as marital
property the noninsured spouse’s interest in a life insurance
policy which designates the other spouse as the owner and
insured.

The provision is not intended to encourage or discourage
parties to marital property agreements to classify as marital
property the surviving spouse’s interest in a life insurance
policy that designates the other spouse as the owner and
insured. Rather, the provision simply states the rule when the
agreement is silent on the issue. Compare s. 766.588 (1) (b)
2.

See, also, sub. (3) oESTION 49.

SecTion 17. 766.589 (1) (c) 1. of the statutes is
amended to read:

766.589(1) (c) 1. If at the time an agreement under
this section is executed property is held as survivorship
marital property, the property is classifiedtaes individ-
ual property of the owners arglowned as a joint ten-
ancy;-or-if the If at the time an agreement under this sec-
tion is executegbroperty is held in a form as provided
under s766.60 (1) or (2), the property is classified as the
individual property of the ownernd is owned as a ten-
ancy in common. If while an agreement is in effect
spouses acquire property as a joint tenancy exclusively
between themselves or as survivorship marital property,
the property is classified as the individual property of the
ownersand is owned as a joint tenancy. If while an agree-
ment is in effect spouses acquire property as tenants in

SecTioN 16. 766.588 (1) (d) of the statutes is created
to read:
766.588(1) (d) 1. In this paragraph:

common exclusively between themselves, the spouses’
respective ownership interests in the property are classi-
fied asthe individual property of the owners. If while an
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agreement is in effect spouses acquire property held in a

form as provided under s. 766.60 (1) or (2), the property
is classified as the individual property of the owners and

is owned as a tenancy in comman. An agreement under

this section does not affect the incidents under ch. 705 of

a joint account, as defined in s. 705.01 (4).
NoTe: 1. Clarifies that a statutory terminable individual
classification agreement does not affect the ch. 705 treatment
of a joint account, including the incident of survivorship.

2. Makes remedial changes for improved clarity and con-
sistency.
SecTioN 18. 766.59 (title) of the statutes is amended
to read:
766.59 (title) unilateral statement; income from
nonmarital property.
NoTe: Amends the title by removing reference to “indi-
vidual property” and substituting “nonmarital property” in
order tomake the title consistent with the substance of the sec-
tion.
SecTioN 19. 766.59 (6) of the statutes is created to
read:
766.59(6) A person intending to marry may execute
a statement under this section as if married. A statemen
executed by person intending to marry is effective upon
the marriage or at a later time if so provided in the state-

ment. Within 5 days after the statement is executed, the
person executing the statement shall notify the person

whom he or she intends to marry or has married of the
statement’s contents by personally delivering a copy of
the statement to that person or by sending a copy by certi-
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common, regardless of the classification of the property, they
may do so by marital property agreement.”

Of course, a creditor, if adversely affected, is not bound
by such a provision in a marital property agreement unless the
creditor has received the requisite notice.

SecTIoN 21. 766.605 of the statutes is amended to
read:

766.605 Classification of homestead.A homestead
acquired after the determination date which, when
acquired, is helexclusively between spouses with no
3rd party is survivorship marital property if no intent to
the contrary is expressed on the instrument of transfer or
in a marital property agreement. A homestead may be
reclassified under s. 766.31 (10).

Norte: Clarifies that the section, which has its roots in s.
700.19, classifies a homestead as survivorship marital prop-
erty, in the absence of a contrary intent, when the homestead
is “titled” at the time of acquisition exclusively in both
spouses’ names, as distinguished from “owned” exclusively
between the spouses.

SecTION 22. 766.61 (1) (b) of the statutes is amended
to read:
t  766.61(1) (b) “Ownership-interestExcept as pro-
vided in sub. (3) (e), “ownership interestieans the
rights of an owner under a policy.

NoTE: See the treatment of s. 766.61 (3) (e) bygT®N
24,
SecTioN 23. 766.61 (2m) (a) and (3) (c) 2. of the stat-
utes are amended to read:

766.61(2m) (a) In determining the marital property

fied mail to that person’s address. Failure to give notice component of the ownership interest and proceeds of a
is a breach of the duty of good faith imposed by s. 766.15.policy under sub. (3), the date on which a policy becomes

NoTE: Allows a person who is intending to marry to exe-
cute a unilateral statement under s. 766.59, classifying the
income attributable to property other than marital property as
individual property. Permitting prospective spouses to exe-
cute such statements will facilitate prenuptial planning.
Within 5 days after the statement is executed, the person exe-
cuting the statement must provide a copy of the statement to
the person whom he or she intends to marry or has married.
Failure to provide the copy is a breach of the duty of good
faith.

SecTioN 20. 766.60 (4) (b) 1. (intro.) of the statutes
is amended to read:

766.60(4) (b) 1. (intro.) Except as provided in subd.
2 or in a marital property agreement under s. 766.58

NoTE: Expressly states that a marital property agreement

may create exceptions to the following 2 general rules [set

forth in s.766.60 (4) (b) 1.] regarding attempts to create a joint

tenancy or tenancy in common exclusively between spouses:

1. If adocument of title, instrument of transfer or bill of
sale expresses an intent to establish a joint tenancy exclu-
sively between spouses after the determination datprape
erty is survivorship marital property.

2. If a document of title, instrument of transfer or bill of
sale expresses an intent to establish a tenancy in common
exclusively between spouses after the determination date, the
property is marital property.

See legislative council &fe to SEcTion 124 of 1985
Wisconsin Act 37, which provides: “Should spouses wish to
have the incidents of traditional joint tenancy or tenancy in

effective is the date of original issuance or coverage of
the policy, whichever is earlier, if the policy is thereafter
kept in force merely by continuing premium payments,
without any further underwriting by the issuer. If addi-
tional underwriting is required after original issuance of
the policy or if the amount of proceeds increases after
original issuance as a result of unscheduled additional
premiums paid by the policyholder, the effective date of
the policy is the date on which the newly underwritten or
newlyincreased-coveragaht to proceeds or the right to
increased proceed®egins.

(3) (c) 2. If after the issuance of a policy described
under subd. 1 the insured or his or her spouse are at any
time not domiciled in this state, the ownership interest
and proceeds of the policy are-mixadividual property
and property that is other than individual or marital prop-
erty. The individual property component of the owner-
ship interest and proceeds is the amount which results
from multiplying the entire ownership interest and pro-
ceeds by a fraction, the numerator of which is_the entire
period during-marriage-and-after the determination date
thatwhichthe policy was in effect less that period during
which the insured or his or her spouse were at any time
not domiciled in this statend the denominator of which
is the entire period that the policy was in effect.
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NoTE: 1. Substitutes “proceeds” for “coverage” because
the former term, a term of art in the insurance industry,
includes any economic benefit.

2. Deletes reference to “mixed property” because, as
ordinarily used in the marital property law, the term assumes
a component of marital property, which is absent here.

3. Deletes reference to “during marriage and after the
determination date” because the ownership interest and pro-
ceeds of a policy which designates the spouse of the insured
as the owner arguably are classified by s. 766.61 (3) (c) 1. as
individual propertyeven if the policy was issued before Janu-
ary 1, 1986. Therefore, the operative period for determining
the individual property component of such a policy is the
period during which both spouses are domiciled in the state
after the policy is issued.

SecTION 24. 766.61 (3) (e) of the statutes is amended

to read:
766.61(3) (e) A written consent in which a spouse

consents tthe designation of another person as the bene-
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ceeds of the policy, other than the marital property inter-
est described in this subsection, terminate-upon-the fail-

ure—of the surviving-spouse-to-purchase-the-decedent
spouse’s-marital-property-interest under-s. 766.7@t(7)
the decedent spouse’s death
NoTe: 1. Removes reference to the remedies under s.
766.70 (6) (b) 3. See the treatment of s. 766.70 (6) (b) 3. by
SecTIioN 30.

2. Removes reference to failure of the surviving spouse
to purchase the decedent spouse’s marital property interest
under s. 766.70 (7).

The above changes reflect that s. 766.61 (7) is intended
simply to be a rule on the value of the noninsured spouse’s
marital property interest in a policy owned by the insured
spouse when the noninsured spouse dies first.

SECTION 26. 766.61 (8) of the statutes is amended to
read:
766.61(8) This section does not apply to a policy

ficiary of the proceeds of a policy or consents to the usepg|q by a deferred employment benefit plan. Classifica-

of property to pay premiums on a policy is effective, t0 tjon of the ownership-interest and proceeds of such a

the extent that the written consent provides, to relinquish gglicy a deferred employment benefit, regardless of the
or reclassify all or a portion of that spouse’s interest in hature of the assets held by the deferred employment

property used to pay premiums on the policy or in the penefit planjs determined under s. 766.62.
ownership interest or proceeds of the policy without Note: Clarifies that s. 766.62 does not classify the owner-

regard to the classification of property used by a spouse  ship interest and proceeds of a life insurance policy held by a

or another person to pay premiums on that policy. Unless deferred employment benefit plan; rather, the section classi-
the written consent expressly provides otherwise, a writ- e deferred employment benefits.

ten consent under this paragraph is revocable in writing ~ SecTion 27. 766.62 (1) (b) and (2) of the statutes are
and is effective only with respect to the beneficiary amended to read:

named in it. Unless the written consent expressly pro-  766.62(1) (b) A deferred employment benefit attrib-
vides otherwise, a revocation of a written consent is utable to employment of a spouse occurring after the
effective no earlier than the date on which it is signed by determination date is mixed property if, after the deter-
the revoking spouse and does not operate to reclassifymination date and during the period of employment giv-
any property which was reclassified or in which the ing rise to the benefithe employed spouse or his or her
revokingspouse relinquished an interest from the date of spouse are at any time not domiciled in this state. The
the consent to the date of revocation. In this paragraphmarital property component tifat mixed property is the

“ownership interest” includes theterests of a spouse in
a policy who is not an owner under the policy.
NoTE: Use of the term “ownership interest” in s. 766.61
(3) (e), relating to written consents in connection with insur-
ance policies, is intended to be broader than the defined term
[see, in particular, the definition of “owner” in s. 766.61 (1)

amount which results from multiplying the entire benefit
by a fraction, the numerator of which is the period of
employment giving rise to the benefit that occurred after
the determination date and during marriage and the
denominator of which is the total period-of #maploy-

ment _giving rise to the benefit
(2) A deferred employment benefit attributable to
employment of @&pouse occurring-during-marriaghile
SECTION 25. 766.61 (7) of the statutes is amended to the spouse is marrieehd partly before and partly after
read: the determination date is mixed property. The marital
766.61(7) If a noninsured spouse predeceases anproperty corponent of that mixed property is the amount
insured spouse, the marital property interest of the dece-which results from multiplying the entire benefit by a
dent spouse in a policy which designates the surviving fraction,the numerator of which is the period of employ-
spouse as the owner and insured is limited,-forpurposesnent giving rise to the benefit that occurred after the
of-an-action-under-s.766.70-(6)(b)-3-to-recover-the inter-determination date and during marriage and the denomi-
est,to a dollar amount equal to one-half of the marital nator of which is the total period ef teenployment giv-
property interest in the interpolated terminal reserve anding rise to the benefit
in the unused portion of the term premium of the policy Nore: 1. Clarifies that the operative period of employ-

(a)]. The new language, therefore, expands the term for pur-
poses of s766.61 (3) (e). Note that the definition of “policy”
was expanded for similar reasons in 1987 Wisconsin Act 393.

on the date of death of the deceased spouse If-an action ment for determining the marital property component of a

is-available-under-s. 766.70-(6)-(b)-3: Alllother rights

of the decedent spouse in the ownership interest or pro-

mixed property deferred employment benefit is the period of
employmengiving rise to the benefit, for purposes of both the
numerator and the denominator of the formula.
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2. Substitutes “while the spouse is married” for “during See, also, sub. (1) oESTION 49.
marriage” in recognition that revisions to the latter term by ;
1987 Wisconsin Act 393 render inconsistent the use of the S'_ECTION 32. 806.15 (5) of the statutes s created to
term in juxtaposition with “partly before and partly after the read: ) )
determinatiordate”. As now defined, “during marriage” can- 806.15(5) If a judgment lien has attached under sub.

not apply to any period of time before the determination date (4) (b) to property that is exempt under s. 815.205 (1)

[s. 766.01 (8)]. from execution on the judgment lien and execution has

SEcTION 28. 766.63 (1) of the statutes is amended to not been issued in connection with the enforcement of the
read: judgmentlien, a person with an ownership interest in the

766.631) Except as provided otherwise in ss. 766.61 property may proceed under s. 806.04 for declaratory
and 766.62, mixing marital property with property-hav- relief if, within 10 days after demand, the owner of the
ing-any-other-classificationther than marital property  judgment fails to execute a recordable release of the
reclassifies the other property to marital property unless property from the judgment lien.

the component of the mixed property which is not marital NorTe: Provides a procedure for lifting a judgment lien
property can be traced. thathas attached to the real property of a nonobligated spouse
NOTE: See &cTion 12 and the NTE thereto. or former spouse of a judgment debtor if the property is
. exempt from execution on the judgment lien because the
SecTioN 29. 766.70 (6) (b) 2. of the statutes is property is not available under s. 766.55 to satisfy the obliga-
amended to read: tion for which the judgment was rendered.
766.70(6) (b) 2. If the spouse entitled to a remedy Under s806.15 (4), a judgment lien attaches to real prop-

under subd. 1 predeceases the donor spouse, no action ertythat is held by the spouse or former spouse of a judgment

_ debtor and that is not held by the judgment debtor himself or
may be commenced later than one year after the dece herself, if the spouse or former spouse of the judgment debtor

dent's d?at[h- Except as PrOV?dedfiF‘%Hb& 366-61 7) is a named defendant in the action for which the judgment is
recovery in such an action is the same as if the donor rendered, the spouse of the judgment debtor is named in the
spouse had predeceased the spouse entitled to recover, judgment itself, the obligation is an obligation covered under
but is valued at the date of death of the spouse entitled to S 766-55 () and: _

recover 1. If the property is held by the spouse of the judgment

Norte: Clarification. See the treatment of s. 766.61 (7) by debtor when the judgment is docketed, the property is

expresslydetermined to be available under s. 766.55 to satisfy
SecTIoN 25 and the treatment of s. 766.70 (6) (b) 3. bg-S the obligation; or

TIoN 30.
Section 30, 766.70 (6) (b) 3. of the statutes is eted% The property is acquired after the judgment is dock
repealed. It is to the latter situation (i.e., a lien attaching to property

NoTe: Repealed as unnecessary. The repealed language acquired after the judgment is docketed) that this new provi-

provides as follows: sion is addressed. If the spouse or former spouse’s real prop-
“766.70 (6) (b) 3. If there is a remedy under subd. 2 to erty isnot available to satisfy the underlying obligation and is,

recover a decedent spouse’s marital property interest in a life therefore, exempt from execution under new s. 815.205 (1),

insurancepolicy which designates the surviving spouse as the then the property should not be available to the creditor upon

owner and insured, the estate shall sell the interest under sub. enforcement of the judgment. The provision created here

(7) if the surviving spouse offers to purchase the interest applies before execution is issued in connection with the

within the time period under sub. (7). If there is no offer to enforcement of the judgment lien. See the treatment of s.

purchase the interest, an action under subd. 2 may be com- 815.205 by 8cTion 33 and the NTE thereto.

anr?”CEd but feCOVnyﬁﬁ_'"EIitefd as PfOVidedt i”f s. 7;56-61 @). SecTion 33.815.205 of the statutes is created to read:

e surviving spouse is liable for the amount of such recovery .
but this subdivision does not preclude the use of any other 815_'205 Certain property of _Spous_e exempt from
applicable remedy to obtain the recovery.”. execution. (1) Property described in s. 806.15 (4)

SecTion 31. 767.266 of the statutes is created to read: (IN{r0-) isexempt from execution on a judgment lien that
767.266 Revocation of nontestamentary disposi- attaches to that property under s. 806.15 (4) (b) if the
tion provision in marital property agreement. Unless property is not available under s. 766.55 to satisfy the

the judgment provides otherwise, a judgment of annul- °bligation fcf)r wh|ch_the_1u_dgmean was rendered. Hh
ment, divorce or legal separation revokes a provision in __(2) (&) If execution is issued in connection with the

a marital property agreement under s. 766.58 which pro_enforcement of a judgment lien on property that is
ithe£xempt under sub. (1) from execution on the judgment

lien, a person with an ownership interest in the property

erty, passes without probate to a designated person, tru ther tlhar; trr]‘e judgment dt_abtohr m?" at ani_ t'mi b(lafore
or other entity by nontestamentary disposition. the sa'e of the pro_perty, notify the officer making the levy
NoTE: Provides that a “Washington will” provision in a that _the pfope”)/_ 1S gxempt from exeCl_"t'on- The pe'rson
marital property agreement is revoked, as a matter of law, making the notification of the exemption shall provide
upon a judgment of annulment, divorce or legal separation, the officer with a description of the property.
unless the judgment provides otherwise. The provision is (b) If notification is made under par. (a), sale of the
similar to s853.11, which provides that any provision in a will . . S e
in favor of the testator’s spouse is revoked by an annulment property is stayed if, within 5 days after the notification,

or a divorce. demand orthe owner of the judgment is made by a person

or both spouses’ property, including after—acquired prop-
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with an ownership interest in the property other than the
judgment debtor for a recordable release of the property
from the pdgment. If within 5 days after the demand the

owner of the judgment fails to execute the recordable

release, the stay on the sale of the property continues if

a person with an ownership interest in the property other
than the judgment debtor commences an action under s
806.04 for declaratory relief within 15 days after the
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The more specific amended language clarifies that the dis-
position of property by a marital agreement on the death of a
spouse does not affect the property available to a creditor to
satisfy an obligation of a spouse, unless under the agreement
that property was unavailable to the creditor while both
spouses were alive.

SecTioN 36. 861.02 (1) of the statutes is amended to

read:
861.02(1) In addition to the right to elect under s.

demand was made. The stay on the sale of the propert®61.03 and unless barred under s. 861.13, at the death of

continuesuntil the court determines whether the property
is exempt under sub. (1). If no action under s. 806.04 is
commenceadvithin the required period, the stay lapses on
the expiration of the required period.

(c) If the sale of property is stayed under this subsec-
tion, no additional stay on the sale of that property is
availableunder this subsection, regardless of whether the
additionalstay is sought by the person who initially gave
noticeunder par. (a) or by any other person with an own-

ership interest in the property.

NoTe: 1. Exempts from execution in connection with the
enforcement of aidgment lien that real property to which the
judgment lien has attached because the property was acquired
after the judgment was docketed and the other conditions
required under s. 806.15 (4) have been met.

2. Provides a procedure for preventing the exempt real
property from being sold in connection with the enforcement
of a judgment lien after execution is issued.

Seealso, the treatment of s. 806.15 (5) leg8on 32 and
the NoTE thereto.

SecTIoN 34.859.02 (2) (a) of the statutes, afeefed
by 1991 Wisconsin Act 89, section 71, is amended to
read:

859.02(2) (a) Itis a claim based on tort, on a marital
property agreement that is subject to the time limitations
under s. 766.58 (13) (b) or (@n Wisconsin income,
franchise, sales, withholding, gift or death taxes, or on
unemployment compensation contributions due or bene-
fits overpaid, a claim for funeral or administrative

expenses or a claim of the United States; or
NoTE: Provides that a claim against an estate based on a
marital property agreement which is subject to the time limita-
tionsunder s. 766.58 (13) (b) and (c) (generally, 6 months after
the inventory is filed) is not barred by the general 3—-month to
4-month period of ss. 859.01 and 859.02 (1) for bringing
claims against an estate.

SecTioN 35. 859.18 (6) of the statutes is amended to
read:

859.18(6) A provision in amarital property agree-
ment, as defined under s. 766.01 (12),-mémch pro-
vides for the disposition of either or both spouses’ prop-
erty upon the death of a spouse doeetsaffect property
available under this section for satisfaction unless that
propertywas not available for satisfaction under the mar-
ital property agreement while both spouses were alive
and the agreement is binding on the creditor under s.
766.55 (4m) or 766.56 (2) (c)

Norte: Clarifies intent. The broad language of the original
provision has caused confusion about the provision’s import.

a spouse whose domicile is in this state the surviving
spouse may elect, under s. 861.11, not more than a one—
half interest in any or all items of the deferred marital
property then owned by the decedent spouse which is
subject to administration, reduced by any of that elected
property_which isused to satisfy obligations for which
the property is available under s. 859.18. Property
elected by a surviving spouse under this subsection,
except to the extent that no other property is available to
satisfy the obligation, is not subject to claims for the
decedent’s funeral expenses, to federal death taxes
against the decedent’s estate or to taxes imposed under
subch. Il of ch. 72, 1989 stats., against the decedent’s
estate. Failure of a surviving spouse to elect under this
subsection isiot a transfer of property and does not result
in_a gift from the surviving spouse to the decedent

spouse’s estate or any beneficiary of the estate.
NoTEe: 1. Clarifies that deferred marital property elected
by a surviving spouse, except to the extent that no other prop-
erty is available to satisfy the obligation, is not subject to
claimsfor the decedent’s funeral expenses, federal death taxes
against the decedent’s estate or state taxes against the dece-
dent’s estate.

2. Clarifies that failure to elect deferred marital property

is not a transfer of property and, therefore, does not result in

a gift. See, also,E8TION 48 and the NTE thereto.

SecTioN 37.861.02 (1m) of the statutes is created to
read:

861.02(1m) For purposes of the election under sub.
(1), deferred marital property then owned by the dece-
dent spouse which is subject to administration includes
real property located in another state and owned by the
decedent spouse at his or her death which:

(a) Would be classified as deferred marital property,
if located in this state; and

(b) Would be subject to administration, if located in

this state.
Norte: Clarifies that it is the intent of the legislature that
a surviving spouse should be allowed to exercise the deferred
marital property election against real property located in
anotherstate. It is recognized that the law of the state in which
the property is located ordinarily determines whether the elec-
tion will be allowed.

SecTion 38. 861.05 (3) of the statutes is renumbered
861.05 (3) (a) and amended to read:

861.05(3) (a) Property is valued under this section
as of the decedent’s death.—Property-is-valued-under this
section-without regard-to-any-beneficial-interest of the
surviving-spouse-in-any life-estate or-in-any-trushe
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value of property is included in this section only to the and does not result in a gift from the surviving spouse to

extent that the decedent did not receive adequate considthe person liable for contribution.Satisfaction of the

eration for the transfer.
NoTE: See the treatment of s. 861.05 (3) (b) bygi%oN

39 and the NTE thereto.

SecTioN 39. 861.05 (3) (b) of the statutes is created
to read:

861.05(3) (b) The surviving spouse’s beneficial
interest in a trust, life estate, insurance policy, retirement
plan, annuity or other arrangement described in this sec-
tion is valued as follows:

1. A mandatory income interest is valued in accor-

election of the augmented marital property estate under
this section may not adverselyfedt the itlerest of a bona
fide purchaser under s. 766.57 (1) and (2).

Norte: Clarifies that failure of a surviving spouse to seek
contribution from a person who is liable for contribution as a
result of an election of the augmented marital property estate
by the surviving spouse does not result in a gift from the sur-
viving spouse to the person liable for contribution. See, also,
SecTioN 48 and the NTE thereto.

SecTioN 42. 861.31 (4) of the statutes is amended to

ead:

861.31(4) The court may direct that the allowance be
chargedagainst income or principal, either as an advance
or otherwise, but in no event may an allowance for sup-
port ofminor children of the decedent be charged against
the income or principal interest of the surviving spouse.
The court may direct that the allowance for support of the
surviving spouse, not including any allowance for sup-
port ofminor children, be applied against any right of the
survivingspouse to elect under ss. 861.02 (1) and 861.03.

NoTE: In some circumstances, it may be appropriate to
apply a surviving spouse’s allowance under s. 861.31 (allow-
ance during administration of the estate) against the deferred
marital property and augmented marital property estate elec-
tions. However, unless the court expressly directs such
application the allowance is not applied against the elections.
[Compare s. 861.02 (2) (d) 1., which prohibits an allowance
under s. 861.31 from being used to satisfy a nonholding
spouse’s deferred marital property election against certain
business property subject to a s. 857.015 directive (“statutory
buy—sell”), if the allowance is made before the nonholding
spouse’s interest is satisfied.]

SecTion 43. 861.33 (1) (a) 1. of the statutes is
amended to read:

dance with valuation tables used by the internal revenue’
service for estate tax purposes.

2. A mandatory income interest together with a gen-
eral testamentary power of appointment is valued at
100% of the trust.

3. A lifetime unlimited power of withdrawal is val-
ued at 100% of the property subject to the power.

4. A discretionary or any other beneficial interest or
power is valued at zero.

NoTE: Incorporates the valuation rules of s. 861.07 (“cut-
back” of the augmented marital property estate), for valuing

a surviving spouse’s beneficial interest in certain property,

into s. 861.05 (property included in the augmented marital

property estate). Fairness and simplicity support making the

valuationrule for determining a surviving spouse’s beneficial
interest consistent for purposes of determining the amount in

the augmented estate and the amount of the cutback of the

augmented estate.

SecTioN 40. 861.07 (3) (a) of the statutes is amended
to read:

861.07(3) (a) A mandatory income interest is valued

in accordance with valuation tables-designated-by the
department-of revenue-underch.uged by the internal

revenue service for estate tax purposes

NoTe: Reflects that DOR no longer designates valuation
tables for use under ch. 72.

861.33 (1) (a) 1. -Decedent's—wearing\earing

apparebnd jewelry held for personal use by the decedent
or the surviving spouse

SecTioN 41. 861.09 (2) of the statutes is amended to
read:

861.09(2) The amount remaining after reducing the
surviving spouse’s share of the augmented marital prop-
erty estate under s. 861.07 shall be satisfied, in proportion
to the percentage elected under s. 861.03, from each item
of property the value of which was included under s.

NoTeE: Clarifies that the selection of wearing apparel and
jewelry by a surviving spouse under s. 861.33 (selection of
certain personal property by surviving spouse) extends not
only todecedent’s wearing apparel and jewelry, but also to the
decedent’s marital property interest in wearing apparel and
jewelry used by the surviving spouse.

SecTioN 44. 861.35 (3) of the statutes is amended to

861.05 to determine the value of the augmented maritalread:

property estate, apportioned among transferees of the

861.35(3) In making an allowance under this sec-

property inproportion to the value of their interests in the tion, the court shall consider the effect on claims under s.
property. Only the original transferees from or appoin- 859.25and shall balance the needs of the spouse or minor
tees of the decedent, and any donees of those transfereeild against the nature of the creditors’ claims in setting
to the extent the donees have the property or its proceedshe amount allowed hereundéihe court shall also con-
are subject under this section to contribution to satisfy thesider the size of the estate, other resources available for
election of theaugmented marital property estatepek- supportthe existing standard of living and any other fac-
son liable for contribution may satisfy the contribution tors it considers relevant. The court may direct that the
with the property transferred to him or her or by paying allowance to the surviving spouse, not including any
the value of the property as computed under s. 861.03 allowance for the support and education of minor chil-
Failure of a surviving spouse to seek contribution from a dren, beapplied against any right of the surviving spouse
personiable for contribution is not a transfer of property to elect under ss. 861.02 (1) and 861.03.
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NoOTE: In some circumstances, it may be appropriate to
apply a surviving spouse’s allowance under s. 861.35 (special
allowance for support) against the deferred marital property
and augmented marital property estate elections. However,
unless the court expressly directs such application, the allow-
ance is not applied against the elections. [Compare s. 861.02
(2) (d) 3., which prohibits an allowance under s. 861.35 from
being used to satisfy a nonholding spouse’s deferred marital
property election against certain business property subject to
a s. 857.015 directive (“statutory buy-sell”), if the allowance
is made before the nonholding spouse’s interest is satisfied.]
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firmed under this section, is the surviving spouse’s interest in
survivorship marital property.

SecTioN 47d. 867.046 (2) (intro.) of the statutes, as
affected by 1991 Wisconsin Act .... (Senate Bill 342), is
amended to read:

867.046(2) UPON DEATH; INTEREST IN PROPERTY.
(intro.) As aralternative to sub-—ILm), upon the death
of any person having an interest in any real property, a
vendor’s interest in a land contract, or a mortgagee’s

interest in a mortgage, including an interest in survivor-
bered 867.046 (1m) and amended to read: ship marital propertythe decedent’s spouse or-a-desig-
867.0461m) UPONDEATH; GENERALLY. If a domicili- nated-person;-trust-or-other-entity-having-an-interest in
ary of this state dies who immediately prior to death had any—preperty—passing—by—hontestamentary—dispesition
an interest in property in this state, including an interest unders—766-58-(3)}(heneficiary of a marital property
in survivorship marital propertgr if a person not domi-  agreemeninay obtain evidence of the termination of that
ciled inthis state dies having an interest in property in this interest of the decedent and confirmation of the petition-
state, including an interest in survivorship marital prop- er’s interest in the property by providing to the register of
erty, upon petition of the decedent’s spouse-or-a-desig-deeds of the county in which the property is located the

nated-person;-trust-or-other-entity-having-an-interest incertified death certificate for the decedent and, on

any-property -passing-by-nontestamentary-disposition applications sygied by the register of deeds for that pur-
under-s.-766.58-(3)(D)pon petition of a beneficiary of  pose, all of the following information:

a marital property agreemetotthe court of the county of SecTION 47f. 867.046 (2) (a) and (2m) of the statutes
domicile ofthe decedent or, if the decedent was not domi- are amended to read:

ciled inthis state, of any county where the property is sit- 867.046(2) (a) The name, residence and poste®f
uated, the court shall issue a certificate under the seal ohddresses dhe decedent and the surviving-perappli-
the court. The certificate shall set forth the fact of the cant

death of the decedent, the termination or transf¢ne (2m) THIRD-PARTY CONFIRMATION. If the personal
decedent'snterest in the property, the interest of the peti- representative, decedergjsouse or a-designated-person,

tioner in the property and any other facts essential to atrust or-other-entity having-an-interest-in-any-property
determination of the rights of persons interested. The passing by nontestamentary disposition-under-s. 766.58

certificate isprima facie evidence of the facts recited, and (3)(f) beneficiary of a marital property agreemdoes
if the certificate relates to an interest in real property or not commence proceedings to confirm an interest under
to a debt secured by an interest in real property, the petithis section or s. 863.27 or 865.201 within 90 days after
tioner shall record a certified copy or duplicate original the decedent's death, any interested person may petition
of the certificate in the office of the register of deeds in or applyunder this section.
each county in this state in which the real property is  Secrion 47m. 867.046 (3) of the statutes, ateafed
located. by 1991 Wisconsin Act .... (Senate Bill 342), is amended
NoTE: See the treatment of s. 867.046 (1) Bg1$on 46 to read:
and the Nre thereto. 867.046(3) COMPLETION OF APPLICATION. The regis-
SecTION 46. 867.046 (1) of the statutes is created to ter of deeds or other person authorized under s. 706.06 or
read: 706.07 shall complete a statement at the foot of the
867.046(1) DeriniTions. In this section: application, declaring that the-persapplicant or, if the
(a) “Beneficiary of a marital property agreement” applicant is not an individual, a representative of the
means alesignated person, trust or other entity having an applicantappeared before him or her and verified, under
interest in property passing by nontestamentary disposi-oath, the correctness of the information required by sub.
tion under s. 766.58 (3) (f). (2).
(b) “Survivorship marital property” means property
held under s. 766.60 (5) (a).

NoTEe: The new definitions are intended to clarify that the

SecTioN 45. 867.046 (1) of the statutes is renum-

NoOTE: See the treatment of s. 867.046 (1) bg1$oN 46
and the MTE thereto. In addition to use of the new definitions,
editorial changes are made.

summary procedures in s. 867.046 apply not only to a desig-
nated person, trust or other entity having an interest in any
propertypassing by nontestamentary disposition under a mar-
ital property agreement, but also to any other interest of the
decedent’s spouse in the decedent’s property. Specific refer-
ence to survivorship marital property is not intended to limit

the scope of the section, but to alert practitioners and other
interestecpersons that, among the interests which can be con-

SecTion 48. Nonstatutory provisions; certain
transfers not subject to gift tax. The failure of a surviv-
ing spouse to elect deferred marital property as autho-
rizedunder section 861.02 (1) of the statutes or the failure
of a surviving spouse to seek contribution from a person
liable for contribution under section 861.09 (2) of the
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statutes is not a transfer of property and is not subject tooccur on the effective date of this subsection.
tax under subchapter 1V of Chapter 72, 1989 stats. NoTE: Subsection (1) states the initial applicability of the

provisions of the draft that provide that a “Washington will”
provision in amarital property agreement is revoked, as a mat-
ter of law, upon a judgment of annulment, divorce or legal sep-
aration, unless the judgment provides otherwise. See the
treatment os. 766.58 (3) (f) and 767.266 tsc$ions 14 and

31, respectively.

NorTe: Clarifies that failure of a surviving spouse to elect
deferred marital property or to seek contribution from a per-
son liable for contribution as a result of an election by the sur-
viving spouse of the augmented marital property estate is not
a transfer of property and, therefore, is not subject to the state
gift tax which was repealed effective January 1, 1992. See,

also,the treatment of s. 861.02 (1) bycSion 35 and the treat- Subsection (2) states the initial applicability of the provi-

ment of s. 861.09 (2) byeBTion 41, and the NTesthereto. sion ofthe draft that retains, unless the marital property agree-
ment expressly provides otherwise, the terminable interest

SecTioN 49. Initial applicability. (1) The treatment rule for a deferred employment benefit when a marital prop-

. . erty agreement classifies the benefit as marital property. See
of sections 766.58 (3) (f) and 767.266 of the statutes first . 7 = 0 ot . 766.58 (7) (a) B5CSION 15.

app“es tQ.UdgmentS of annUImen_t’ divorce or Iggal Sepa- Subsection (3) states the initial applicability of the provi-
ration which occur on the effective date of this subsec-  sjon ofthe draft that retains, unless the marital property agree-
tion. ment expressly provides otherwise, the valuation rule of s.
(2) The treatment of section 766.58 (7) (a) of the stat- 766.61 (7) when a marital property agreement classifies as
tes first lies to deaths of | hich marital property the noninsured spouse’s interest in a life
utes nrst applies 0_ eaths ora n_onemp oyg Spouse whic insurancepolicy that designates the other spouse as the owner
occur on the effective date of this subsection. and insured. See the treatment of s. 766.58 (7) (bitm@y
(3) Thetreatment of section 766.58 (7) (b) of the stat- 15.

utes first applies to deaths of a noninsured spouse which




