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1993  WISCONSIN  ACT  238
AN ACT to amend 895.46 (1) (a) of the statutes, relating to: legal representation of officers, employes or agents of

governmental units.

The people of the state of Wisconsin, represented in
senate and assembly, do enact as follows:

SECTION  1.  895.46 (1) (a) of the statutes is amended
to read:

895.46 (1) (a)  If the defendant in any action or special
proceeding is a public officer or employe and is pro-
ceeded against in an official capacity or is proceeded
against as an individual because of acts committed while
carrying out duties as an officer or employe and the jury
or the court finds that the defendant was acting within the
scope of employment, the judgment as to damages and
costs entered against the officer or employe in excess of
any insurance applicable to the officer or employe shall
be paid by the state or political subdivision of which the
defendant is an officer or employe.   Agents of any depart-
ment of the state shall be covered by this section while
acting within the scope of their agency.  Regardless of the
results of the litigation the governmental unit, if it does
not provide legal counsel to the defendant officer or
employe, shall pay reasonable attorney fees and costs of
defending the action, unless it is found by the court or jury
that the defendant officer or employe did not act within
the scope of employment.  The duty of a governmental

unit to provide or pay for the provision of legal represen-
tation does not apply to the extent that applicable insur-
ance provides that representation.  If the employing state
agency or the attorney general denies that the state offi-
cer, employe or agent was doing any act growing out of
or committed in the course of the discharge of his or her
duties, the attorney general may appear on behalf of the
state to contest that issue without waiving the state’s sov-
ereign immunity to suit.  Failure by the officer or
employe to give notice to his or her department head of
an action or special proceeding commenced against the
defendant officer or employe as soon as reasonably pos-
sible is a bar to recovery by the officer or employe from
the state or political subdivision of reasonable attorney
fees and costs of defending the action.  The attorney fees
and expenses shall not be recoverable if the state or politi-
cal subdivision offers the officer or employe legal coun-
sel and the offer is refused by the defendant officer or
employe.  If the officer, employe or agent of the state
refuses to cooperate in the defense of the litigation, the
officer, employe or agent is not eligible for any indemni-
fication or for the provision of legal counsel by the gov-
ernmental unit under this section.
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