Underscored, stricken, and vetoed text may not be searchable.
If you do not see text of the Act, SCROLL DOWN.

Date of enactment: April 28, 1994

1993 Assembly Bill 994 Date of publication: May 12, 1994

1993 Wisconsin Act 456

(Vetoed in Part)

AN ACT 10 repeal 60.23 (7), 88.10 (1), 88.15, 88.16, 88.21 (7), 88.23 (2) and (2m), 88.34 (3) (e), 88.46 (3), 88.47 (2),
88.54 (5) and 88.71 (3) and (4); to renumber and amend 88.03 (1), 88.03 (2), 88.05 (1) and (2), 88.47 (1), 88.79
(4) to (6) and 88.92 (2); 10 amend 19.82 (2), 20.115 (7) (ga), 88.01 (2), 88.01 (5), 88.02, 88.04 (1), 88.05 (intro.),
88.05(4) (a), (5), (7) and (8), 88.06 (1) to (4), 88.07 (1) and (3), 88.10 (title), 88.10 (2), 88.11 (1) (intro.), (2), (3)
(intro.) and (5) (intro.), 88.12 (1), 88.12(2), 88.14 (1), 88.17 (4), (7) and (8), 88.18 (1) and (2) (a) and (e), 88.19
(3), 88.21 (5), 88.21 (6), 88.21 (9) and (10), 88.22 (intro.) and (3) (intro.), 88.23 (1), 88.23 (3), 88.24 (intro.),
88.27 (1), 88.28 (1) (g), 88.29 (4) and (6), 88.31 (1) and (2), 88.32 (title), 88.33 (2), 88.34 (1), 88.34 (4), 88.35
(title), (2) and (3), 88.35 (6) (intro.) and (7), 88.36 (title), (1), (2), (4), (5) and (6), 88.40 (1), 88.41 (1), 2)
(intro.) and (b) and (4) (a) and (b), 88.42 (4), 88.44 (1) and (2), 88.45 (1) and (2), 88.46 (1) and (2), 88.48 2),
88.49, 88.54 (1) to (4), 88.54 (6), 88.55, 88.56 (3), 88.62, 88.63 (1), 88.68 (2), 88.70 (1) to (4), 88.71 (2), 88.72
(1) (intro.), (2) to (4) and (5) (intro.) and (d), 88.73, 88.77 (1), 88.78 (2) to (4), 88.79 (title), (1) and (3), 88.80
(1) (intro.), (2) and (3), 88.81 (1), 88.81 (2) and (3), 88.82 (1) (a) and (b), 88.82 (1) (d), 88.82 (3), 88.83 (Hto
(4), 88.87 (2) (c), 88.89 (2) to (5), 88.92 (1) and 88.94 (2); to repeal and recreate 88.09, 88.14 (2),88.17(1) and
(2), 88.24 (1) and 88.77 (2); and to create 31.045, 88.01 (2m), 88.032 (title) and (1), 88.05 (1) (intro.), 88.05 (2),
88.065, 88.12 (3), 88.145, 88.17 (2d), (2h), (2p) and (21), 88.172, 88.18 (3), 88.19 (4) to (7), 88.21 (12), 88.21
(13), 88.215, 88.23 (2r), 88.27 (1m), 88.31 (4m), 88.32 (3m), 88.35 (Sm), 88.405, 88.44 (4), 88.61, 88.62 (3),
88.63 (4), 88.64, 88.71 (1m), 88.77 (3) to (6), 88.791, 88.81 (1) (bm), 88.81 (1) (bs), 88.82 (1) (bm), 88.82 (1)
(bs), 88.87 (2) (d), 88.92 (2) (a), 893.93 (4) and 895.46 (8) of the statutes, relating to drainage board and
drainage district procedures, granting rule-making authority and making an appropriation.

The people of the state of Wisconsin, represented in sen-
ate and assembly, do enact as follows:

actions of the drainage board. Most decisions of the drainage
board require the consent or approval of the circuit court,

PREFATORY NOTE: This bill was prepared for the legislative
council’s special committee on drainage district laws.

It is commonly estimated that approximately one-third of
Wisconsin's 79,000 farms use some form of constructed drain-
age system to remove excess water from the land and that the
majority of these are small-scale drains affecting only a single
farm or a few neighboring farms. Itis also estimated that 10%
of the agricultural drains are organized as drainage districts
under ch. 88.

Most drainage districts organized and operating under ch.
88 are administered by the drainage board of the county in
which the district is located. Some drainage districts were
subject to the jurisdiction of a separate board under former
statutory procedures, but these drainage districts became sub-
ject to county drainage board jurisdiction under s. 88.161, on
June 1, 1993. The drainage board consists of 3 persons, all
resident landowners of the county, appointed by the circuit
court. The drainage board exercises day-to-day administra-
tion and management of the drainage districts within the
county.

The circuit court of each county within which there is a
drainage board exercises extensive supervision over the

under statutory procedures that require the circuit court to
hold a hearing at which interested persons are heard. Follow-
ing the hearing, the circuit court issues an order that gives
effect to the drainage board decision. One consequence of
this procedure is that the only way for an aggrieved party to
obtain review of the drainage board action, as confirmed by
circuit court order, is to appeal the decision to the court of
appeals.

In this bill, the special committee on drainage district laws
proposes a fundamental change in the procedures for drain-
age board decision-making. The bill changes current law by
deleting the procedures for circuit court approval and autho-
rizing a drainage board to make final decisions regarding
most aspects of the management of drainage districts within
the board’s jurisdiction. A new procedure is created by which
a person subject to a drainage board order or rule may seek
review of the order or rule by writ of certiorari to the circuit
court.

Because the decisions regarding formation and dissolution
of a drainage district are sensitive and require a careful and
independent review of the potential effect that these decisions
may have on landowners, the special committee determined
that these decisions should continue to be made by the circuit
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court as provided under current law. Also, the court contin-
ues to be responsible for appointing drainage board members
and has jurisdiction over a procedure to wind up the affairs of
an insolvent drainage district.

In addition, this bill makes the following key changes to
current law:

1. The applicant for a permit to construct a dam must
obtain the approval of the drainage board or an affected indi-
vidual landowner if a dam approved by the department of
natural resources (DNR) will affect a drainage district or indi-
vidually drained land.

3. The liability limits for governmental units are clearly
made applicable to the drainage board, the members and
employes of the drainage board, the drainage district and any
owner of land within the district who undertakes work
approved by the drainage board.

4. Drainage boards are authorized to adopt a rule to change
from a 3-member board to a 5-member board.

5. Landowners in drainage districts are authorized to rec-
ommend individuals for the court’s consideration in
appointing drainage board members.

7. Drainage board members are provided with limited lia-
bility that is similar to the limited liability of directors and
officers of nonstock corporations.

9. Drainage boards are authorized to appoint a treasurer,
as an alternative to the current requirement that the county
treasurer serve as the drainage board treasurer. The person
appointed by the drainage board acts in the capacity of dep-
uty to the county treasurer.

10. A procedure to petition the drainage board for a meet-
ing of the drainage district is created.

11. The department of agriculture, trade and consumer
protection (DATCP) is given regulatory authority over the
retention of drainage board records, and provisions are made
for DATCP, the county zoning administrator and the secre-
tary of the drainage board to retain copies of drainage board
records.

12. A drainage board is authorized to assess a reasonable
share of past capital costs when a new drain is connected to an
existing district drain.

13. The minimum amount of construction work that
requires advertisement for bids is raised from $5,000 to
$10.000.

15. A simpler procedure is created for petitioning to sus-
pend operations of, or dissolve inactive, drainage districts.

16. The time limit for filing a claim for the obstruction of
surface drainage by the construction of a highway or railroad
grade is changed from 90 days to 3 years.

17. If a judgment is entered against a drainage district land-
owner who undertakes work on a drain that is approved by
the drainage board, the board is required to reimburse the
landowner for the amount of the judgment.

For detailed information regarding the provisions of this
bill, see the NotEs throughout the bill.

SECTION 1. 19.82 (2) of the statutes is amended to
read:

19.82 (2) “*Meeting” means the convening of mem-
bers of a governmental body for the purpose of exer-
cising the responsibilities, authority, power or duties
delegated to or vested in the body. If one-half or more
of the members of a governmental body are present,
the meeting is rebuttably presumed to be for the pur-
pose of exercising the responsibilities, authority,
power or duties delegated to or vested in the body.
The term does not include any social or chance gather-
ing or conference which is not intended to avoid this
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subchapter or any gathering of the members of a
drainage board created under s. 88.16, 1991 stats., or
under s. 88.17, for a purpose specified in s. 88.065 (5)
(a).

SECTION 2. 20.115 (7) (ga) of the statutes, as
affected by 1993 Wisconsin Act 16, is amended to
read:

20.115 (7) (ga) Related services. All moneys
received from publication sales and service fees autho-
rized by law that are related to agricultural resource
management and from costs paid by municipalities
under s. 88.64 (6), for the publication of informational
materials and the conduct of services related to agri-
cultural resource management.

SECTION 3. 31.045 of the statutes is created to
read:

31.045 Permits for dams that affect drained lands.
(1) For the construction, raising or enlarging of a dam
that will affect the water level in a drainage district
organized under ch. 88, no person who obtains a per-
mit under this chapter may construct, raise or enlarge
the dam unless the person obtains the approval of the
drainage board with jurisdiction of the drainage
district.

(2) For the construction, raising or enlarging of a
dam that will affect the water level in a drain, for an
individual landowner, that is constructed under an
order issued under s. 88.94, no person who obtains a
permit under this chapter may construct, raise or
enlarge the dam unless the person obtains the
approval of the landowner.

Norte: The bill requires the approval of the drainage board or
the individual landowner if a dam approved by DNR will
affect a drainage district or individually drained land.

SECTION 4. 60.23 (7) of the statutes is repealed.

NoTE: The bill repeals a provision of current law that autho-
rizes town boards to remove obstructions in nonnavigable
waters. The repealed statute substantially duplicates the
authority granted to the town board by s. 88.90. The only
significant difference is that s. 88.90 authorizes a town board
to remove obstructions upon receiving a complaint from the
owner or occupant of the land that is damaged by the obstruc-
tion, while s. 60.23 (7) does not contain such a provision. It is
reasonable to assume, however, that a town board would not
act under s. 60.23 (7) until the matter was brought to its atten-
tion by an affected owner or occupant.

SECTION 5. 88.01 (2) of the statutes is amended to
read:

88.01 (2) “Board” or “drainage board” means the
board created and appointed under s. 88.16, 1991
stats., or under s. 88.17;-as-the-case-may-be.

SECTION 6. 88.01 (2m) of the statutes is created to
read:

88.01 (Zm) “Bond” means any bond, note or other
obligation of a drainage board issued under this chap-
ter, including any refunding bond.

SECTION 7. 88.01 (5) of the statutes is amended to
read:

88.01 (5) *County treasurer’” means the treasurer
of the county in which islocated the eircuit-coust
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drainage board having jurisdiction of the drainage dis-
trict is located.

SECTION 8. 88.02 of the statutes is amended to
read:

88.02 Outstanding securities and contracts not
affected. Nothing in this chapter shall may render
more difficult the collection of outstanding bonds or
notes of any drainage organization or impair the obli-
gation of any contract made by sueh the organization
or defeat any vested property right of sueh the organ-
ization. Neither-shall-any No assessment of supple-
mental benefits nor any reassessment of benefits may
disturb any previous assessment for the cost of con-
struction pfemasly—eeﬂﬁﬂned—by—t—he—eeaﬁ while
bonds or notes based thereon on the construction are
unpaid. Cenfirmed-assessments Assessments shall
remain liens upon the same lands and claims against
the same corporations in the same amounts as when
first assessed and recorded, until the bonds and notes
based thereen on the construction are paid or
refunded.

Norte: In other provisions, this bill repeals the procedures for
the circuit court to confirm assessments made by the drainage
board. Accordingly, s. 88.02 is amended to delete language
regarding confirmation of assessments. However, the lan-
guage is made sufficiently broad so that it will continue to
apply to both assessments confirmed by a court before the
effective date of this bill and to assessments made by a drain-
age board after the effective date of this bill.

SECTION 9. 88.03 (1) of the statutes is renum-
bered 88.03 and amended to read:

88.03 Drainage proceedings equitable in nature. All
court proceedings under this chapter are equitable in
nature. lehe—eeaﬂ—shall—at—au—tmaes—ha-ve—supems*eﬂ

tiens: The court may in any proceeding bring in new
parties as if they were original parties to the
- proceeding.

SECTION 10. 88.03 (2) of the statutes is renum-
bered 88.032 (2) and amended to read:

88.032 (2) Any document or paper filed or entered
in a dfama-ge proceeding before the drainage board
may at any time be amended, modified or corrected by
the eeurt drainage board as the facts warrant and
upon such notice as the eeurt drainage board orders,
except that no amendment, modification or correction
of any erderconfirmingany assessment shall may be
made after the issuance of money obligations based on
the assessment if the result of sueh the amendment,
modification or correction would be to render such
the obligations more difficult to collect.

SECTION 11, 88.032 (title) and (1) of the statutes
are created to read:

88.032 (title) Amendment of documents. (1) Any
document or paper filed or entered in a proceeding
before the court may at any time be amended, modi-
fied or corrected by the court as the facts warrant and
upon such notice as the court orders.
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SECTION 12. 88.04 (1) of the statutes is amended
to read:

88.04 (1) Any person entitled to sign a petition to
the court or the drainage board under this chapter
may sign through an agent. The authority of sueh the
agent shall be in writing and shall be filed with the
court drainage board but need not be acknowledged,
sealed or witnessed.

Note: This section is amended so that a petition to either the
court or the drainage board may be signed by an agent,
although the authority of the agent must be filed only with the
drainage board, regardless of whether the petition is to the
court or to the drainage board.

SECTION 13. 88.05 (intro.) of the statutes is
amended to read:

88.05 General rules applicable to notices of hearings.
(intro.) If a hearing is required on a petition or report
filed with the court or a petition filed with the drain-
age board under this chapter, the following rules
apply unless some different procedure is expressly
provided under this chapter:

Norte: This provision limits the reference to “different proce-
dures™ only to those procedures under ch. 88 to avoid the
inference that the current statute allows the court (or the
drainage board, as amended) to adopt its own procedures.

SECTION 14. 88.05 (1) and (2) of the statutes are
renumbered 88.05 (1) (a) and (b), and 88.05 (1) (b), as
renumbered, is amended to read:

88.05 (1) (b) The notice of hearing is sufficient in
form and substance if it recites all of the following:

1. That a particular petition or report has been
filed:.

2. The place of filing:.

3. That it is subject to the inspection of all inter-
ested persons interesteds.

4. If a petition, the prayer request for relief, or the
substance of the prayerand request.

5. The time and place of the hearing.

6. That all objections to the jurisdiction of the court
or to the sufficiency or legality of any petition; or
report er-assessment-or-to-the-equity-of-any-assess-
mem—er—awapé—eﬁdam&ges—mw shall be filed with the
clerk of court in writing prier—te before the hearing
and that saeh the objections must be set forth clearly
and in detail.

SECTION 15. 88.05 (1) (intro.) of the statutes is
created to read:

88.05 (1) (intro.) In the case of a court hearing:

SECTION 16. 88.05 (2) of the statutes is created to
read:

88.05 (2) In the case of a drainage board hearing:

(a) The order fixing the time and place of the hear-
ing shall be made by the drainage board.

(b) The notice of hearing is sufficient in form and
substance if it recites all of the following:

1. That a particular petition or report has been
filed.

2. The place of filing.
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3. That it is subject to the inspection of all inter-
ested persons.

4. If a petition, the request for relief, or the sub-
stance of the request.

5. The time and place of the hearing.

6. That all objections to the jurisdiction of the
drainage board or to the sufficiency or legality of any
petition, report or assessment or to the equity of any
assessment or award of damages shall be filed with the
drainage board in writing before the hearing and that
the objections shall be set forth clearly and in detail.

SECTION 17. 88.05 (4) (a), (5), (7) and (8) of the
statutes are amended to read:

88.05 (4) (a) The chairman of the county highway
committee except in a county with a highway commis-
sioner appointed under s. 83.01 (1) (c), the highway
commissioner; the chairman of the county land con-
servation committee in the county involved; the secre-
tary of natural resources; the state drainage engineer;
and, where a railroad company is involved, the person
specified in sub. (6).

(5) In the case of a court hearing, in lieu of the ser-
vice by mail specified in sub. (3), the notice of hearing
may be served as provided in s. 801.11 for the service
of a summons, at least 20 days before the time fixed
for hearing. Sueh The service is sufficient to give the
court complete jurisdiction ef-sueh over the parties
and their lands without any other service.

(7) Fhe In_the case of a court hearing, the board
shall file with the court proof of publication and ser-
vice of the notice required by this section. The certifi-
cate or affidavit of the person who made the service,
publication or mailing, or who knows the facts, is suf-
ficient proof thereof of service, publication or mailing.

(8) Failure to give notice as provided by this section
or to announce any adjournment does not defeat the
jurisdiction of either the court or the drainage board.
If a failure to give legal notice to any person entitled
therete to notice is discovered before an order is
entered, the court or drainage board shall adjourn the
hearing and direct the giving of proper notice. If a
failure to give sueh the notice is discovered after the
order is entered, the court or drainage board may
order the person not served with notice to show cause
before—sueh—eourt why that person should not be
bound by the order already entered. In any case,
notice may be waived by appearance or by a written
waiver filed with the court or drainage board.

SECTION 18. 88.06 (1) to (4) of the statutes are
amended to read:
~ 88.06 (1) The board shall file with the clerk of court
a petition asking the court’s consent to or approval of
the particular actlon wh-leh that the board proposes to
take.

the | | shallfile with 1t} .-

report-shewing such-assessment:

(2) Upon receipt of the petition the court erjudge
shall fix & the time and place of the hearing thereen on
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the petition and shall order the board to give notice
thereof of the hearing as provided in s. 88.05 (1) (b) to
the persons specified in s. 88.05 (4) (b).

(3) At the hearing any interested person may

appear and testify either for or against the petition er

s subject to the
requirements of s. 88.07 (1). If the court is satisfied
that the board’s proposed action will be in the best
interests of the districts involved, it shall grant the
petition and approve the report, subject to suech the
changes and conditions as-it-deems that it considers
advisable. Otherwise, the court shall dismiss the
petition.

(4) If a petition, which is basically the same in sub-
stance as a petition which has been decided or dis-
missed, is filed within 3 years after sueh the dismissal,
the court may refuse to order a hearing thereen on the
petition or to take any other action with respect to it.

NoTte: Section 88.06 (4) allows the court to refuse to take
action on a petition if the petition is the same in substance as a
petition that has been dismissed within the previous 3 years.
The bill expands this provision so that the court may also
refuse to order a hearing if the petition is the same in sub-
stance as a petition that was decided by the court within the
previous 3 years.

SECTION 19. 88.065 of the statutes is created to
read:

88.065 General procedure for drainage board hear-
ings. If this chapter requires the drainage board to
conduct a hearing before issuing an order and no
other procedure is expressly provided, the following
procedure applies:

(1) Upon receipt of the petition, the drainage board
shall fix a time and place of hearing on the petition
and shall give notice of the hearing as provided in s.
88.05 (2) (b) to the persons specified in s. 88.05 (4) (b).

(2) At the hearing, any interested person may
appear and testify either for or against the petition or
object to the report assessing costs. If the drainage
board is satisfied that the proposed action will be in
the best interests of the districts involved, the board
shall grant the petition and issue the order, subject to
the changes and conditions that the board considers
advisable. Otherwise, the drainage board shall dis-
miss the petition.

(3) If a petition, which is basically the same in sub-
stance as a petition which has been decided or dis-
missed, is filed within 3 years after the dismissal, the
drainage board may refuse to order a hearing on the
petition or to take any other action with respect to the
petition.

(4) Except as provided in sub. (5), all meetings of
the drainage board are subject to subch. V of ch. 19.

(5) (a) A gathering of drainage board members
solely for one or more of the following purposes is not
a meeting, as defined in s. 19.82 (2):

1. Observing, supervising or undertaking the con-
struction, maintenance or improvement of drains.

2. Observing, supervising or undertaking the con-
struction or maintenance of highways, railroads,
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bridges, utilities or other similar structures that may
affect drains in any drainage district.

3. Collectifig information by observation, survey or
measurement or by discussions with an affected land-
owner at the site of a drainage ditch or a proposed
drainage ditch.

4. Responding to natural disasters affecting a
drain.

(b) Any action taken by a drainage board under
par. (a) shall be reported by the board’s secretary at
the next meeting of the drainage board for inclusion in
the board’s minutes.

(c) A drainage board may not take any action at a
gathering under par. (a) if the action will result in an
increase in the assessment against any property in the
drainage district. ‘

SECTION 20. 88.07 (1) and (3) of the statutes are
amended to read:

88.07 (1) All objections made to the jurisdiction of
the court or to the sufficiency or legality of any peti-
tion; or report; i

shall be in
writing. The objections shall be set forth clearly and
in detail and shall be filed with the clerk of court prier
to before the hearing.

(3) At any time before but not after the hearing has
begun on any petition filed under this chapter, any
petitioner may withdraw his or her name from the
petition upon filing in court an undertaking with suffi-
cient sureties to be approved by the court. Such The
undertaking shall be conditioned that if the with-
drawal of names reduces the number of signers below
the number required by the section under which the
petition is filed and thereby deprives the court of juris-
diction, the withdrawing petitioner will pay into court
the costs of the drainage proceeding incurred prior to
and including the making and entry of the order deny-
ing the prayereof relief requested in the petition and
will pay into court the expenses incurred on the peti-
tion prierte before his or her withdrawal.

SECTION 21. 88.09 of the statutes is repealed and
recreated to read:

88.09 Certiorari; drainage board decisions. Any
person subject to an order or rule of the drainage
board may, within 30 days after publication of the
order or rule, commence an action seeking the remedy
available by certiorari. The court may not stay pro-
ceedings involving the order or rule when an action is
commenced, but may, on application, on notice to the
board and for cause, grant a restraining order. The
board is not required to return the original papers
acted upon by it, but may return certified or sworn
copies of the papers. If necessary for the proper dispo-
sition of the matter, the court may take evidence, or
appoint a referee to take evidence and report findings
of fact and conclusions of law as the court directs,
which shall constitute a part of the proceedings upon
which the determination of the court shall be made.
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The court may reverse or affirm, wholly or partly, or
may modify, the order or rule brought up for review.

Note: “Under current law, s. 88.09 contains a provision
regarding the appeal of a court order relating to the assess-
ment of benefits or awarding of damages. Appeal of other
circuit court orders is not explicitly provided in ch. 88, but is
provided under general statutes regarding appeals to the court
of appeals in s. 808.04.

The current statute is repealed and recreated to create a pro-
vision regarding review of drainage board orders and rules by
certiorari. Certiorari is now available as an ordinary action
under s. 781.01; and s. 88.09 contains those procedures that
depart from ordinary certiorari procedures. The language in
the bill is based substantially on the provisions for review of
decisions by the county zoning board of adjustment by certio-
rari under s. 59.99 (10).

The procedure in s. 88.09 for review by certiorari may be
used by any person subject to an order or rule of the drainage
board. Any person not subject to an order or rule of the
drainage board may appeal decisions of the board by filing a
claim under s. 893.80 or seeking other appropriate common
law or statutory remedies.

A writ of certiorari permits the circuit court to exercise
supervisory control over the drainage board. The remedy
allows the court to review the full range of issues that might be
raised regarding a drainage board decision, including whether
the drainage board exceeded its jurisdiction, acted according
to due process requirements, acted unreasonably or made a
decision that is not supported by substantial evidence.

SECTION 22. 88.10 (title) of the statutes is
amended to read:

88.10 (title) Guardian ad litem; failure to appoint.
SECTION 23. 88.10 (1) of the statutes is repealed.

NoTE: The repealed provision requires the court to appoint a
guardian ad litem to represent minors or incompetents in any
court proceeding. This provision is repealed because current
procedures regarding the appointment of a guardian ad litem
under s. 879.23 are adequate for this purpose.

SECTION 24. 88.10 (2) of the statutes is amended
to read:

88.10 (2) Failure to make—such—appointment

appoint a guardian ad litem in a proceeding under this
chapter is not jurisdictional, but when the failure is
discovered a guardian ad litem shall be appointed and
an order served upon the guardian ad litem to show
cause why sueh the minor or incompetent should not
be bound by all prior proceedings pertaining to the
drainage district. On such hearing the court shall
enter such order or judgment as the facts warrant.

SECTION 25. 88.11 (1) (intro.), (2), (3) (intro.) and
(5) (intro.) of the statutes are amended to read:

88.11 (1) (intro.) The department of agriculture,
trade and consumer protection shall employ an engi-
neer, who shall be the state drainage engineer, to
improve district operations. The department shall do
all of the following:

(2) The state drainage engineer employed-under
sub—1 shall provide technical assistance to improve
district operations on the request of the department of
natural resources, drainage board, landowners in the
district or the judge.

(3) (intro.) If the area proposed for drainage
exceeds 200 acres in a single project, the board or the
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petitioners, prier-te before the eeurt’s hearing on its
the report under s. 88.34, 88.36 or 88.77, shall procure
and-file-with-the-eourt a report of the department of
agriculture, trade and consumer protection on all of
the following:

(5) (intro.) The report of the department of agricul-
ture, trade and consumer protection under sub. (3)
also shall include a report of the college of agriculture
and life sciences of the university of Wisconsin-Madi-
son on all of the following:

Note: The bill adds cross-references to make it clear that the
requirement for DATCP to prepare a report if the area pro-
posed for drainage exceeds 200 acres applies not only to the
initial organization of a drainage district, as may be implied
from current statutes, but also to any newly drained land
within a drainage district and any addition of territory to a
drainage district.

SECTION 26. 88.12 (1) of the statutes is amended

to read:

88.12(1) If a proposed drainage district lies in more
than one county, the petition for organization of the
district shall be filed in the court of the county con-
taining the largest acreage proposed for drainage by
the petition, and the court and-beard of the that
county eentaining-the largest-acreage has jurisdiction

of the organization and-eperation of the drainage
district.

Norte: The bill limits court jurisdiction to only the organiza-
tion, but not the operation, of a drainage district that lies in
more than one county. A corresponding provision for the
jurisdiction of a drainage board over a drainage district that
lies in more than one county is created below in s. 88.12 (3).

SECTION 27. 88.12 (2) of the statutes is amended
to read:

88.12 (2) In cases affecting sueh a multicounty
drainage district, copies of all court orders and judg-
ments shall be filed in the court of each of the other
counties in which the drainage district is located.

(4) All moneys collected on behalf of the drainage
district in the other counties shall be transmitted to the
treasurer of the county wherein in which the court
drainage board has jurisdiction.

SECTION 28. 88.12 (3) of the statutes is created to
read:

88.12 (3) If a drainage district lies in more than one
county, the drainage board of the county containing
the largest acreage that is drained or proposed for
drainage has jurisdiction of the operation of the drain-
age district. The drainage board that initially has
jurisdiction of the operation of a drainage district
retains that jurisdiction even if the drained acreage is
subsequently changed, unless the drainage board that
initially has jurisdiction agrees with the drainage
board of any other county containing land of the
drainage district to transfer jurisdiction.

Norte: The bill provides that the drainage board of the county

containing the largest acreage that is drained or is proposed

for drainage has jurisdiction of the operation of the drainage
district. In order to maintain stability in drainage board oper-
ations, the drainage board with initial jurisdiction will main-
tain jurisdiction of a drainage district, even though additions

il
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to the drainage district may later result in a greater drained
acreage in another county. A procedure is included to allow
drainage boards to transfer jurisdiction of a drainage district
by mutual agreement.

SECTION 29. 88.14 (1) of the statutes is amended
to read:

88.14 (1) Whenever If a controversy arises out of
the relationship of 2 or more drainage districts that
are subject to the jurisdiction of a single drainage
board, the board shall-attempt-to—settlethe-contro-
versy-and may hold hearings and take whatever other
action it deems considers necessary toward acecom-

phshmg—%h&t—eﬁeetwe settling the controversy, includ-

ing the issnance of orders.

SECTION 30. 88.14 (2) of the statutes is repealed
and recreated to read:

88.14 (2) If a controversy arises out of the relation-
ship of 2 or more drainage districts that are subject to
the jurisdiction of 2 or more drainage boards, the
boards shall attempt to settle the controversy and may
hold hearings and take whatever other action they
consider necessary to accomplish that objective. If the
drainage boards are unable to settle the controversy,
the matter shall be submitted to arbitration under ch.
788.

Note: The bill removes a provision that allows a petition
requesting the court to settle a controversy between drainage
districts if the drainage board is unable to settle the contro-
versy. Under the bill, the drainage board has final authority
to settle controversies between any 2 or more drainage dis-
tricts within its jurisdiction.

The bill also creates a new procedure to settle controversies
between 2 or more drainage districts that are subject to the
jurisdiction of 2 or more drainage boards. After an attempt to
settle the controversy, if the boards are unable to agree, the
matter must be submitted to arbitration.

SECTION 31. 88.145 of the statutes is created to
read:

88.145 Limitation of damages and suits. In any
action against a drainage district, drainage board,
drainage board member, drainage board employe or
an owner of land within the district who undertakes
work approved by the drainage board, s. 893.80 is
applicable and the limit on the amount recoverable by
any person under s. 893.80 (3) applies to the drainage
board, the members and employes of the drainage
board, the drainage district and any owner of land
within the district who undertakes work approved by
the drainage board.

Note: Under current law, current s. 88.69 provides that a
drainage district is liable for damages resulting to lands
outside its boundaries because of work done within its bound-
aries. Although no other statute specifically provides for
drainage district liability, a drainage district may also have
liability under common law.

Although drainage districts were corporate and public enti-
ties under ch. 89, 1961 stats., which was the source of current
s. 88.69, drainage districts are not explicitly created as public
and corporate entities under ch. 88. Only public and corpo-
rate entities are subject to the claims procedure and liability
limits of s. 893.80. It can be argued that drainage districts are
merely administrative subunits of the drainage board and are
therefore subject to s. 893.80 by virtue of that statute’s appli-
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cability to the drainage board. However, the statutes are
silent on this point and are at best ambiguous.

New s. 88.145 provides clearly that s. 893.80 applies collec-
tively to the drainage board, the members and employes of the
drainage board, the drainage district and any owner of land
within the district who undertakes work approved by the
drainage board. As a result, s. 893.80 applies consistently to
all drainage activities and a person who is harmed by drainage
activities is subject to the same liability limitations and exclu-
sions whether the defendant is the drainage board, its mem-
bers or employes, the drainage district or landowners in the
drainage district.

SECTION 32. 88.15 of the statutes is repealed.

NoTte: The bill repeals an obsolete provision for the transition
from former statutes to the organization of drainage boards
and drainage districts under current ch. 88.

SECTION 33. 88.16 of the statutes is repealed.

NoTe: The bill repeals an obsolete provision that allows drain-
age districts to continue operation under former ch. 89, 1961
stats. This statute has been made unnecessary by s. 88.161,
which prohibits a drainage district from operation under ch.
89, 1961 stats., as of June 1, 1993.

SECTION 34. 88.17 (1) and (2) of the statutes are
repealed and recreated to read:

88.17 (1) The court shall appoint a drainage board
either upon the filing of a petition for organization of
a drainage district under this chapter in a county that
does not already have a drainage board or upon the
filing of a petition by a landowner in a drainage dis-
trict or the state drainage engineer for appointment of
a drainage board in a county that already has a drain-
age district. The board shall consist of 3 personsy ]

3 3 . DS TOYNICHN N OWIE
thate QRN MR RIS RSOUN AAI,
HAWKE \'u\ Y. One member of the original board
shall be appointed for a term of one year, one for 2
years and one for 3 years. Upon the expiration of the
term of office of a board member, the court shall
appoint a successor for a 3-year term in the same man-

ner as the original appointment was made.

(2) A drainage board may by rule, after the original
board is appointe
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the number of members, the board shall provide for
staggered terms, with all members serving terms of 5
years. After increasing the number of board mem-
bers, the board may, by rule, reduce the number of
members to 3, but only if the size of the board is
reduced as vacancies occur on the board.

NoTte: The bill allows the drainage board to provide by rule

for a S-member board, rather than 3 members, and to provide
for staggered terms of 5 years in length.

The drainage board may also reduce the size of the board to
3 members at any time after increasing it to 5. However, the
board may only be reduced in size as vacancies occur, This is
intended to avoid the possibility that 3 members of a 5-mem-
ber board could vote to reduce the size of the board and deter-
mine that the other 2 members are required to vacate their
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positions. If the size of the board is reduced, it is possible that
the board will have 4 members for a period of up to one year
until the next vacancy occurs.

SECTION 35. 88.17 (2d), (2h), (2p) and (2t) of the
statutes are created to read.:

88.17 (2d) The board shall notify the court if any
position on the board becomes vacant and the court
shall appoint a successor. The board shall notify the
court if the size of the board is increased under sub. (2)
and the court shall appoint the additional board mem-
bers. If a position on the board remains vacant for
more than 6 months, either the state drainage engineer
or any landowner in a drainage district subject to the
jurisdiction of the board may petition the court to
appoint a successor.

(2h) The court shall appoint drainage board mem-
bers from among persons recommended by any of the
following:

(a) The committee on agriculture and extension
education created under s. 59.87 (2), which shall rec-
ommend at least 3 persons for each position to be
filled.

(b) At least 3 landowners owning property in a
drainage district that is subject to the jurisdiction of
the drainage board.

(2p) In appointing members, the court shall
attempt to assure that at least one of the members
serving on the drainage board at any time is an experi-
enced farmer who is familiar with drainage and that
another of the members is familiar to some extent with
drainage engineering.

(2t) A drainage board member shall serve until a
successor is appointed and qualified.

NoTE: The bill creates a procedure to notify the court of the

need to appoint new drainage board members and allows the

owners of land within drainage districts to recommend indi-
viduals for membership on the drainage board.

SECTION 36. 88.17 (4), (7) and (8) of the statutes
are amended to read:

88.17 (4) Ownership of or interest in lands sought
to be drained does not disqualify a person from acting
as a member of the drainage board, but any board
member may request the court to, and the court may
in its discretion, appoint a suitable person to act in
such a member’s place when the board is considering
matters pertaining to the particular drainage district
in which sueh the member is interested.

(7) Each board member shall be reimbursed for
actual and reasonable expenses incurred in the per-
formance of the member’s duties and, in addition,
shall receive as compensation for actual and necessary

services $10-per day foractual-time-spent inrendition
of services;—or—suchlarger a per diem as-the-ceunty
beard-of supervisors-establishes in an amount deter-
mined by the drainage board, not to exceed $40. In
addition, the county board may reimburse drainage
board members for actual and reasonable expenses
incurred in performance of duties on behalf of the

county.
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(8) Each board member shall keep an accurate
record of services rendered and expenses incurred by
the member, together with the date thereof and the
district for which services were rendered or in connec-
tion with which expenses were incurred. Board mem-
bers shall file their bills for compensation and
expenses with the eeurt county treasurer. Each bill
shall indicate the district to which specific items are to
be charged or the proportion of the bill to be paid by
specified districts. When-the-billhas been-allowed-by
the-court—the The county treasurer, as treasurer of
drainage districts, shall pay the bill if funds are avail-
able for that purpose and shall charge the accounts of
the respective drainage districts liable therefor for the
bill in accordance with the order allowing the bill.

Note: Current law authorizes the circuit court to appoint a
person to act in place of a drainage board member if the board
is considering matters pertaining to a drainage district in
which the member is interested. However, the current statute
does not provide a means to bring this situation to the atten-
tion of the court. The amendment to sub. (4) allows any
board member to identify either his or her own conflict or the
conflict of another board member and to bring it to the atten-
tion of the circuit court.

SECTION 37. 88.172 of the statutes is created to
read:

88.172 Limited liability of drainage board members.
(1) Except as provided in subs. (2) and (3), a drainage
board member is not liable to any other person for
damages, settlements, fees, fines, penalties or other
monetary liabilities arising from a breach of, or failure
to perform, any duty resulting solely from his or her
status as a drainage board member, unless the person
asserting liability proves that the breach or failure to
perform constitutes any of the following:

(a) A wilful failure to deal fairly with any person in
connection with a matter in which the drainage board
member has a material conflict of interest.

(b) A violation of criminal law, unless the drainage
board member had reasonable cause to believe that
his or her conduct was lawful or no reasonable cause
to believe that his or her conduct was unlawful.

(c) A transaction from which the drainage board
member derived an improper personal profit.

(d) Wilful misconduct.

(2) Except as provided in sub. (3), this section does
not apply to any of the following:

(a) A civil or criminal proceeding brought by or on
behalf of any governmental unit, authority or agency.

(b) A proceeding brought by any person for a viola-
tion of state or federal law if the proceeding is brought
under an express private right of action created by
state or federal statute.

(3) Subsection (2) does not apply to a proceeding
brought by a governmental unit, authority or agency
in its capacity as a private party or contractor.

NoOTE: The bill limits the liability of individual drainage board

members. In substance, this provision is identical to the limi-

tation on the liability of directors and officers of nonstock
corporations under s. 181.287 and under similar statutes for
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officers and directors. The current law protecting officers and
directors of other types of corporate entities was contained in
1987 Wisconsin Act 13. The current statutes limiting the lia-
bility of corporate directors and officers were a response to
the problems of obtaining adequate liability insurance and a
concern that it would become increasingly difficult to recruit
individuals to serve as corporate directors and officers.

The special committee has determined that the same ratio-
nale applies to drainage board members, particularly as the
state becomes more urbanized and drainage board decisions
are more closely scrutinized by landowners outside of drain-
age districts. Any person adversely affected by a drainage
board decision or by the construction and operation of the
drainage system would continue to have a cause of action
against the drainage board, as distinct from individual mem-
bers of the board, subject to the $50,000 liability cap, the lim-
ited immunity for legislative and judicial decisions and the
other provisions of s. 893.80.

SECTION 38. 88.18 (1) and (2) (a) and (e) of the
statutes are amended to read:

88.18 (1) The county treasurer shall serve as trea-
surer of all drainage districts under the jurisdiction of
the drainage board. All moneys collected for or pay-
able to any such drainage district shall be turned over
to or paid to the county treasurer and shall be paid out
by the treasurer only upon the-erder-of the-court-or
upen proper warrants of the drainage board. The
county treasurer may retain for the benefit of the
county a portion of the interest received on drainage
district funds held by the county treasurer, not to
exceed the cost to the county treasurer of providing
services to the drainage board under this chapter, the
cost to the zoning administrator of maintaining drain-
age board records under s. 88.19 and the cost to the
zoning administrator of providing copies of drainage
board records to the drainage board.

(2) (a) All sums received by-the-county in payment
of drainage assessments of that district, including pen-
alties and interest thereen on the sums.

(e) Any-and-all All other sums received by—the
eounty on account of sueh the drainage district other
than interest received on drainage district funds held
by the county treasurer.

NoTEe: The phrase “by the county’ is deleted in s. 88.18 (2) (a)
and (e) as a matter of clarification because drainage assess-
ments are paid to or, if delinquent, collected by the county
treasurer.

SECTION 39. 88.18 (3) of the statutes is created to
read:

88.18 (3) The drainage board may appoint a trea-
surer who shall act as the deputy of the county trea-
surer. The drainage board may assign any part or all
of the county treasurer’s duties under this chapter to
the drainage board treasurer. The drainage board
treasurer shall be reimbursed for actual and reason-
able expenses incurred in the performance of the trea-
surer’s duties in the same manner as provided for
drainage board member expenses under s. 88.17 (8).
The drainage board shall require a bond from the
drainage board treasurer in an amount, set by the
board, that is sufficient to exceed the greatest amount
of funds expected to be held in his or her custody, and




Underscored, stricken, and vetoed text may not be searchable.
If you do not see text of the Act, SCROLL DOWN.

- 1501 -

with the sureties that the drainage board requires.
The bond shall be conditioned in substantially the
same form as the ordinary bond required from the
county treasurer, with the necessary changes.

Norte: The bill authorizes the drainage board to appoint a

treasurer and assign to the treasurer any part or all of the
duties of the county treasurer under ch. 88.

SECTION 40. 88.19 (3) of the statutes is amended
to read:

88.19 (3) AH The secretary of the board is legal cus-
todian of all drainage records shall-be-kept-on-file-in
the-office-of the clerkofeourt and the secretary shall
comply with subch, IT of ch. 19. Upon request there-
for for any of the drainage records by the county trea-
surer, the secretary of the board shall furnish the
county treasurer with a copy of the records specified in
sub. (2).

NotE: The laws related to public records apply to any *“‘dis-

trict” and are therefore currently applicable to drainage dis-

tricts under s. 19.21 (1). The amendment to s. 88.19 (3)

provides an explicit statement that drainage board records are

subject to the laws related to public records and makes the

secretary of the drainage board the legal custodian of drain-
age records.

SECTION 41. 88.19 (4) to (7) of the statutes are
created to read:

88.19 (4) (a) Subject to pars. (b) and (d), and sub-
ject to criteria and standards under rules that the
department of agriculture, trade and consumer pro-
tection shall promulgate, all of the following shall
occur:

1. The drainage board secretary shall distribute
drainage board records to the state drainage engineer
and to the county zoning administrator.

2. The drainage board and the county zoning
administrator shall retain certain records of the drain-
age board.

(b) The secretary of the drainage board and the
county zoning administrator shall maintain in
perpetuity any records consisting of an order creating
or altering the boundaries of a district, maps or
descriptions of the boundaries of a district, profiles
and cross sections of any drains and an order levying
original o

Q N

BN

(¢) The drainage board and the county administra-
tor may destroy obsolete drainage board records.

(d) Before any records may be destroyed under this
subsection, the secretary of the drainage board and
the county zoning administrator shall give at least 60
days’ prior written notice of the proposed destruction
to the state historical society, which may preserve
records that it determines to be of historical interest,
and shall give at least 60 days’ prior written notice to
the state drainage engineer, who may preserve records
determined to be of interest to the department of agri-
culture, trade and consumer protection.
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(5) The state drainage engineer shall examine the
records in the possession of all drainage board secre-
taries and drainage districts and the records received
from clerks of court under 1993 Wisconsin Act ....
(this act), section 118, and may examine any other
records held by any person relating to drainage in this
state. The state drainage engineer shall determine the
records that are required to be preserved under sub.
(4) and make copies of the records. The state drainage
engineer shall retain a copy of the records and deliver
a copy to the county zoning administrator.

(6) The secretary of the drainage board, under sub.
(4), shall provide a copy of drainage board records
created after the effective date of this subsection ....-
[revisor inserts date], to the state drainage engineer
and the county zoning administrator.

(7) The county zoning administrator shall maintain
the records delivered under sub. (5) and any records
provided under sub. (6) as provided under sub. (4).

NoTE: Under current law, the clerk of court, the county trea-
surer, the drainage board secretary and the register of deeds
each retain records pertaining to the drainage board. This
bill, in nonstatutory provisions, requires the clerk of court to
deliver all drainage records currently in his or her possession
to DATCP. The responsibilities of the register of deeds and
the county treasurer to retain drainage board records are not
affected by this bill.

In order to provide for a more comprehensive and accessi-
ble source of drainage records, this bill requires DATCP to
promulgate rules for the retention of drainage board records.
The state drainage engineer is required to examine all drain-
age records delivered by the clerks of court and all drainage
records currently in the possession of drainage boards and
drainage districts and to create files of those records for
DATCP and the county zoning administrator. The drainage
board secretary is required to provide copies of records cre-
ated after the effective date of the bill to the state drainage
engineer and the county zoning administrator. The zoning
administrator and the drainage board secretary are required
to maintain certain designated drainage records in perpetuity
and any other records for time periods specified in DATCP
rules. The special committee concluded that the county zon-
ing administrator should maintain drainage board records
because the office of the zoning administrator is accessible to
the public and the zoning administrator keeps similar kinds of
records.

SECTION 41m.
amended to read:

88.21 (5) Employ legal counsel, engineers and other
assistants. Any engineer employed by the board shall
be selected from a list of professional engineers
approved by the department of agriculture, trade and
consumer protection. The department of agriculture,
trade and consumer protection shall furnish each
drainage board, upon request, a list of professional
engineers whom it considers qualified by training and
experience to give competent advice in drainage
matters.

SECTION 42. 88.21 (6) of the statutes is amended
to read:

88.21 (6) W4 5
Purchase or condemn such lands, whether within or
outside a district, as are necessary for the construc-

88.21 (5) of the statutes is
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tion, cleaning out, repair and maintenance of the
drainage system and its works. Condemnation shall
be as provided by ch. 32.

Note: The bill provides an explicit statement that any con-
demnation of land by the drainage board is subject to the pro-
cedures for condemnation of land under ch. 32 to avoid any
ambiguity that may result from the reference to ch. 32 in con-
nection only with the condemnation of riparian or flowage
rights under s. 88.31 (8) (b). Section 32.04 states that ch. 32 is
applicable to ““[a]ll acquisition of property in this state” so it is
clear that ch. 32 applies to condemnation by the drainage
board.

SECTION 43. 88.21 (7) of the statutes is repealed.

Note: In the general powers of the drainage board, the bill
repeals a provision allowing the drainage board to “report to
the court on any matters relative to its functions on which it
desires advice™.

SECTION 44. 88.21 (9) and (10) of the statutes are
amended to read:

88.21 (9) Wi 5
Purchase or lease and maintain and operate the equip-
ment and machinery necessary to construct, maintain
or repair the drains within the districts under its juris-
diction, including the control of weeds or brush
through use of herbicides.

(10) With-theconsent-of the-courtpurchase Pur-
chase, construct, maintain and operate all levees,
bulkheads, reservoirs, silt basins, holding basins,
floodways, floodgates and pumping machinery neces-
sary to the successful drainage or protection of any
district or of any considerable area thereof, whether
located within or outside the district.

SECTION 45. 88.21 (12) of the statutes is created
to read: ‘

88.21 (12) Adopt rules and issue orders, which shall
be published as a class I notice under ch. 985. In addi-
tion, any order that pertains to a specific named per-
son or property shall be served on the person or owner
of the property in the manner provided for service of a
summons under s. 801.11. The court has jurisdiction
to enforce an order of the drainage board by injunc-
tive or other appropriate relief.

NoTte: The bill creates a new provision in the general powers
of the drainage board allowing the drainage board to adopt
rules and issue orders and to enforce the orders. Throughout
the bill, where the drainage board is given authority to make
final decisions without approval or consent of the court, the
drainage board effects its decision by issuing an order. This
provision also requires that orders specific to a person or
property be served on the individual or landowner in the same
manner as is provided for service of a2 summons.

SECTION 45m. 88.21 (13) of the statutes is created
to read:

88.21 (13) Authorize legal counsel for the board to
represent an individual owner of land with respect to
any matter that arises under this chapter.

SECTION 46. 88.215 of the statutes is created to
read:

88.215 Landowner petitions. The owners of land in
a district may petition the drainage board to hold a
district meeting. The petition shall be signed by at
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least 10% of the owners of land within the district or
by the owners of at least 10% of the lands within the
district. The drainage board shall either schedule a
district meeting to be held within 60 days after receiv-
ing the petition or deny the petition, by issuing a pub-
lished order, within 60 days after receiving the
petition. The drainage board may deny the petition
only on the grounds that it is unreasonable.

Norte: The bill creates a new procedure to allow landowners in

drainage districts to petition the drainage board for a meeting

of the district. This procedure is necessary only if the drainage

board and landowners in a drainage district cannot agree

informally on the need for or scheduling of a district meeting.

The new procedure does not dictate how the meeting date is to

be set following a petition. Thus, the procedure is sufficiently

flexible that the petition may request a specific date for the

meeting or the board may designate the meeting date.

SECTION 47. 88.22 (intro.) and (3) (intro.) of the
statutes are amended to read:
88.22 Power of board to contract with the federal

government and other agencies. (intro.) Subject-to-the
approval-of-the-courtthe The drainage board may:

(3) (intro.) W—&b&—eeﬂseﬂ-t—ef—t—he—dep&ﬁmeﬂ{—ef

Enter into contracts with the U.S. government or an
officer or agency thereof to accept the benefits of any
federal law pertaining to flood prevention or the con-
servation, development, utilization and disposal of
water. Without restriction by reason of enumeration,
such the contracts may provide that the district on
whose behalf the contract is negotiated will:

SECTION 48. 88.23 (1) of the statutes is amended
to read:

88.23 (1) In addition to the assessments for cost of
construction authorized by s. 88.35, the board may
issue orders to levy assessments for costs of mainte-
nance and repair or for any other lawful expenditures
of a drainage district. All such of the assessments shall
be apportioned on the confirmed benefits then in

effect in the district assessed and-shall-be-reported—to
SECTION 49. 88.23(2) and (2m) of the statutes are
repealed.
Note: The bill repeals 2 subsections that pertain to certain

assessments that may be levied either with court approval or
by a two-thirds vote of the members of the drainage board.

SECTION 49m. 88.23 (2r) of the statutes is created
to read:

88.23 (2r) The board may authorize one or more
owners of land in a drainage district to prepare a pro-
posed assessment for cost of construction or mainte-
nance and repair.

SECTION 50. 88.23 (3) of the statutes is amended
to read:

88.23 (3) Assessments made under this sections

s are subject to ss. 88.40 to
88.43. In no case shall may the total assessments
against any land exceed the benefits assessed against
the-same that land unless an interested person agrees
to pay such excess and furnishes the eeurt drainage
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board with sufficient security thereforsubstantially-as
p;ewdeéﬂ+s—88—34{4-) for the excess benefits or unless
the assessment is for the purpose of covering the cost
of repair and maintenance as defined in s. 88.63.

SECTION 51. 88.24 (intro.) of the statutes is
amended to read:

88.24 Board to file annual report. (intro.) On or
before December 1 of each year the board shall file
with the elerk—of court department of agriculture,
trade and consumer protection and the county zoning
administrator a separate report, for the preceding year
ending August 31, on each drainage district under s
the board’s jurisdiction. Sueh The reports shall con-
stitute part of the records of the districts reported on,
shall be verified by the oath of one or more of the
board members, and shall contain:

SECTION 51m. 88.24 (1) of the statutes is repealed
and recreated to read:

88.24 (1) A financial statement,

SECTION S1p. 88.27 (1) of the statutes is amended
to read:

88.27 (1) Any Except as provided in sub. (1m), any
of the following may petition for the organization of a
drainage district under this chapter:

(a) The owners of more than one-half in area of the
lands, excluding lands owned by this state, proposed
to be included within the drainage district.

(b) The majority of landowners within the pro-
posed drainage district, owning at least one-third in
area of the lands, excluding lands owned by this state,
proposed to be included within such district.

SECTION 51q. 88.27 (1m) of the statutes is created
to read:

88.27 (Im) A state agency, as defined in s. 16.61 (2)
(d), may not petition for the organization of a drain-
age district.

SECTION 52.
amended to read:

88.28 (1) (g) A prayer request for the organization
of the drainage district.

SECTION 53. 88.29 (4) and (6) of the statutes are
amended to read:

88.29 (4) The board shall fix a time and place of the
hearing on the petition, on or conveniently near the
lands described in the petition, and shall give notice
thereof of the hearing as provided in s. 88.05 (2) (b) to
the persons specified in s. 88.05 (4) (c).

(6) The board may adjourn the hearing to such a
time and place as that it deems considers convenient
or necessary. The board shall either make a public
announcement of the time and place of such the
adjournment or give notice as provided in s. 88.05 (2)
(b) to the persons specified in s. 88.05 (4) (a) and also
by publication of the notice once in the vicinity in a
newspaper qualified under ch. 985, such publication
to be not more than 20 days nor less than 10 days
before the date set for the adjourned hearing.

88.28 (1) (g) of the statutes is
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SECTION 54. 88.31 (1) and (2) of the statutes are
amended to read:

8'8.31 (1) Ifit &ppeafs—ee—ehe—beafé—&em—&s—mma—

will-be is necessary to enter upon any waters that may
be navigable, or to acquire and remove any dam or
obstruction therefrem from the waters, or to clean
out, widen, deepen or straighten any stream that may
be navigable, the board shall file with the department
of natural resources an application for a permit to do
sueh the work. The board shall file with the applica-
tion eefhﬁeé—eep*es—ef—ehe—pe&ﬂen—ﬁef—esﬁ&bhs-hmeﬂ{
of—the—drainagedistriet;—the-—report—of-theboard

any information
that the board or the department of natural resources
deems considers necessary. The department shall
specify by rule the information to be included in an
application. The application shall state that the public
health or welfare will be promoted by the removal of
sueh the dam or other obstruction or by the straight-
ening, cleaning out, deepening or widening of sueh the
waters and that other public rights in and public uses
of such the waters will not be materially impaired.
The application shall be duly verified.

(2) Upon receipt of sueh the application the depart-
ment of natural resources forthwith shall fix a time
and place for a hearing thereen on the application, not
less than 3 nor more than 8 weeks from the date of
filing, at a place convenient to the interested parties.
If the application is for a permit to remove a dam,
notice of the hearing shall be given to all interested
persons as provided by s. 31.06. In all other cases, the
department shall direct the applicant to give notice
under s. 88.05 (2) (b) to the persons specified in s.
88.05 (4) (b).

NoTe: The bill adds a requirement for DNR rules on the con-
tents of a permit application. This is intended to reduce the
amount of time necessary to obtain a permit by allowing
drainage boards to submit reasonably complete permit
applications.

SECTION 54m. 88.31 (4m) of the statutes is cre-
ated to read:

88.31 (4m) The department of natural resources
shall grant or deny the permit within 6 weeks after the
conclusion of the hearing on the application.

SECTION 55. 88.32 (title) of the statutes is
amended to read:

88.32 (title) Report to the court.

SECTION 56. 88.32 (3m) of the statutes is created
to read:

88.32 (3m) If the area of the proposed district
exceeds 200 acres, the report shall be submitted to the
department of agriculture, trade and consumer pro-
tection before it s filed with the court. Within 45 days
after receipt of the report, the department shall return
it with a copy of the report prepared under s. 88.11 (3)
and (5) with its'recommendation for approval or dis-
approval for the creation of the district.
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Note: Makes explicit the procedure that is implied by the cur-
rent statutes regarding organization of a new drainage district
in which the drainage board must obtain the report of
DATCP on the proposed drainage district, together with the
disapproval or approval of DATCP, and submit the report
and recommendation to the court.

SECTION 57. 88.33 (2) of the statutes is amended
to read:

88.33 (2) Upon receipt of sueh the petition the court
or—judge shall fix a time and place of the hearing
thereon on the petition and shall cause notice thereof
of the hearing to be given as provided in s. 88.05 (1) (b)
to the persons specified in s. 88.05 (4) (b). If on such
the hearing the court finds that the petition is signed
by the required number of owners, that notice of the
hearing was properly given, and that the conditions of
sub. (3) have been met, it shall enter an order directing
that the proceedings to organize the district cease.

SECTION 58. 88.34 (1) of the statutes is amended
to read:

88.34 (1) When the board has filed its report with
the court, including any reports required by s. 88.11,
the court erjudge shall fix a time and place of hearing
thereen on_the report and shall cause notice to be
given under s. 88.05 (1) (b) to the persons specified in
s. 88.05 (4) (c).

SECTION 59.
repealed.

88.34 (3) (e) of the statutes is

Note: The bill repeals a requirement imposed on the court,
during the proceedings for organization of a drainage district,
to order the drainage board to proceed if it finds, among other
things, that the permit required from DNR has been obtained
if navigable waters are affected. Because the nature of the
proceeding before the court regarding organization of a
drainage district is preliminary, it is not appropriate to require
that the DNR permit be obtained at that point. Rather, the
bill requires that the DNR permit be obtained before the com-
mencement of work in a newly organized drainage district as
provided under s. 88.35 in the bill and s. 88.62, regarding con-
struction, maintenance and improvement of drains.

SECTION 60. 88.34 (4) of the statutes is amended
to read:

88.34 (4) If the court finds the facts stated in sub.
(3) (a), (b), (c)=+e} and (f) but finds that the cost of
construction will exceed 75% of the benefits to be
derived from the proposed work, the court neverthe-
less shall organize the drainage district if, within 10
days, petitioners file with the court a bond with suffi-
cient sureties to be approved by the court and condi-
tioned for the payment of sueh the excess or deposits
and leaves with the court sueh a sum of money as that
the court determines will cover suek the excess.

SECTION 61. 88.35 (title), (2) and (3) of the stat-
utes are amended to read:

88.35 (title) Laying out drains, assessment of bene-
fits and award of damages in newly organized district.

(2) In laying out the drains the board shall not be
confined to the points of commencement, routes or
end points of the drains or the number, extent or size
of the same drains, or the location, plan or extent of

any drain as proposed by the petitions petition under
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s. 88.28, but shall locate, design, lay out and plan the
same-in-such drains in the manner as-to-the beard that
seems best to the board to promote the public health
or welfare and to drain or to protect the lands of the
parties interested with the least damage and greatest
benefit to all of the affected lands affected-thereby. In
determining the sufficiency of the depth and capacity
of the drains, the board shall consider whether other
lands lie above and drain in the direction of, through
and along the general course of the proposed drains.

(3) If the board finds that the drainage district, as
described in the filed petition under s. 88.28, will not
embrace all the lands that will be benefited by the pro-
posed work or that it will include lands that will not be
benefited or do not need to be included in the drainage
district for any purpose, it may extend or contract the
boundaries of the district so as to include or exclude

all such lands as-thecase-may-be, except-thatthe board
hall | he | asi 1 o

using the procedures

in s. 88.78 or 88.80.

Note: Current s. 88.35 (3) can be interpreted to give the drain-
age board authority to unilaterally alter drainage district
boundaries after the drainage district has been organized by
the court under s. 88.34. The bill requires the drainage board
to use the procedures in s. 88.78 or 88.80 to annex territory to
or withdraw it from a drainage district.

SECTION 62. 88.35 (5m) of the statutes is created
to read:

88.35 (5m) If navigable waters are affected by the
proposed drainage, the drainage board shall obtain a
permit under s. 88.31.

Note: The bill adds a provision in s. 88.35 requiring that the

DNR permit for work in navigable waters under s. 88.31 be

obtained when drainage is constructed in a newly established

drainage district.

SECTION 63. 88.35 (6) (intro.) and (7) of the stat-
utes are amended to read:

88.35 (6) (intro.) Upon the completion of its duties
under subs. (1) to €5) (Sm), the board shall make pre-
pare a written report thereon-to-the-coust, including a
copy of any maps, plans or profiles whiek that it has
prepared. The assessment of benefits and awards of
damages shall be set forth in substantially the follow-
ing form: [See Figure 88.35 (6) following]

(7) If the area of the district exceeds 200 acres, the
report shall be submitted to the department of agricul-
ture, trade and consumer protection before-it-isfiled
with-the-court. Within 10 45 days after its receipt, the
department shall return it with its a copy of the report
prepared under s. 88.11 (3) and (5) and the depart-
ment’s approval or disapproval of the report prepared

under sub. (6).
SECTION 64. 88.36 (title), (1), (2), (4), (5) and (6)
of the statutes are amended to read:
88.36 (title) Hearing on report. (1) Upon the filing
completion of the report provided for in s. 88.35, the

court-orfudge drainage board shall fix a time and
place of the hearing thereen on the report and shall
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cause notice thereof of the hearing to be given under s.
88.05 (2) (b) to the persons specified in s. 88.05 (4) (c).

(2) At the hearing on the report the eeurt drainage
board shall hear all objections therete to the report by

any person who feels aggrieved;subject-to-the-require-
ments-ofs-88.07-(1).

(4) If the eourt drainage board finds that the report
requires modification or amendment, it shall erderthe
same-to-be-medified-oramended modify or amend the

report as the facts warrant and-shall-confirm—the
reportas-amended-and-corrected.

(5) Upon cenfirmation—of a_determination by the
board that the report is final, the eeurt board shall
direct-the board-to procecd with the work as provided
in s. 88.62.

(6) Neo-orderconfirming areportand-directingthe
The board te may not proceed with the work shall-be
entered unless the-coust it finds that the cost of con-
struction of the work necessary under sueh the order
will not exceed 75% of the total assessment of benefits
against those lands whose assessments of benefits and

awards of damages are sought to be confirmed by
sueh the order.

SECTION 65. 88.40 (1) of the statutes is amended
to read:

88.40 (1) Immediately after the entry-of-any-court
order-confirming issuance of a drainage board order
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ments. Assessments shall be paid to the county trea-
surer as treasurer of the drainage district.

(2) (intro.) At the time of confirmation—of-any
report issuing an order making assessments for costs,
or at any time thereafter after issuance of the order but
before the issuance of bonds or notes which are a lien
on the assessments, the eourt drainage board may
order the assessments for costs to be payable in annual
instalments. The esurt drainage board shall order the
instalments to be payable in such amounts and at such
times as will be convenient for the accomplishment of
the proposed work or for the payment of the principal
and interest of the notes or bonds of sueh the drainage
district, subject to the following limitations:

(b) The first instalment is due and payable on Sep-
tember 1 following the eeurt’s drainage board’s order
directing payment in instalments and one instalment,
together with all accrued interest, is due and payable
on September 1 of each succeeding year, except that
the eeurt drainage board in its order may direct a
delay in the commencement of the payment of instal-
ments for the cost of construction to September 1 of
some year not more than 5 years after September 1 of
the year in which the first payment otherwise would be
due.

(4) (a) All assessments for costs shall draw interest

at the rate of 6% per year unless the eourt drainage
board orders a different rate.

levying any assessments for costs, whether original or
supplemental, the elerk—of-the-court drainage board
shall record in the office of the register of deeds in each
county wherein in which the assessed lands are situ-
ated a certified copy of suek the order, including a true
description of each parcel of land in that county which
that was so assessed and the amount which that it was
assessed.

SECTION 66. 88.405 of the statutes is created to
read:

88.405 Assessment for connection to district drain.
When any new drain is connected to an existing dis-
trict drain, whether or not the area drained by the new
drain is within the drainage district, the drainage
board by order may assess against the newly drained
land a reasonable share of the cost of constructing the
existing district drain. If an assessment is made under
this section and the area drained by the new drain is
not within the drainage district, the drainage board
shall proceed under s. 88.78 to annex the land to the
drainage district.

NoTE: The bill creates a procedure to assess a portion of the
previously incurred costs of constructing an existing district
drain to lands newly benefitted by connection to the existing
drain and requires annexation of the newly drained land if it is
not within the drainage district.

SECTION 67. 88.41 (1), (2) (intro.) and (b) and (4)

(a) and (b) of the statutes are amended to read:
88.41 (1) All assessments for costs are due and pay-

able at once unless the eeurt drainage board by order
directs that the assessments may be paid in instal-

(b) Interest shall run from the date of confirmation
of the assessment unless the eeurt drainage board
orders the interest to commence at a later date, but
interest shall be waived if the assessment is paid within
60 days after the date of confirmation.

SECTION 68. 88.42 (4) of the statutes is amended
to read:

88.42 (4) All drainage assessments collected by the
local-town—village—oF city, village or town treasurer
shall be settled under s. 74.23, 74.25 or 74.30 with the
county treasurer of the county whese—eeurt-has in
which the drainage board with jurisdiction of the dis-
trict is located, and sueh-loeal the city, village or town
treasurer shall obtain and file the proper receipt there-
for for the assessments. The county treasurer shall
promptly credit the amounts se received under this
subsection to the drainage districts entitled therete to
the amounts.

SECTION 69. 88.44 (1) and (2) of the statutes are
amended to read:

88.44 (1) Whenever [f an interested person petitions
the drainage board for review of the validity of any
eonfirmed-assessment—of order assessing benefits or
assessment-for costs is-questioned-and such-questionis
brought-to-theattention-of-the-court by any interested
persen, correcting omitted assessments, reassessing
benefits or apportioning benefits upon division of a
parcel, the eeurt drainage board shall fix a time and
place of hearing and require all interested persons to
show cause why sueh the assessment should net-be
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validated—Such be modified. The order to show cause
shall be served insuch-mannerand as provided in s.
801.11 upon such persons as the court directs.

(2) Any person objecting to the validation of such
the assessment must shall, on or before the day fixed
for the hearing, file a written statement of the person’s
objections with the elerk-of eourt drainage board. The
eourt drainage board shall hear the objections at the
time fixed for the hearing and shall enter an order
thereon—Such-ordershall direet dlrectmg all necessary
amendments;—shall-eure and curing all defects in the
former proceedings—and or shall render valid and
binding the former order of confirmation—or—such
order-of confirmation-as-amended by the court.

Norte: The bill expands the scope of the procedures used to
contest the validity of assessments. Under the bill, the proce-
dure applies to all actions of the drainage board regarding
assessments, including not only the assessment of benefits or
costs, but also correcting omitted assessments, reassessing
benefits or apportioning benefits upon division of a parcel.

SECTION 70. 88 44 (4) of the statutes is created to
read:

88.44 (4) An interested person shall submit a peti-
tion under sub. (1) and obtain either the decision of
the drainage board under this section or a denial of the
petition for a hearing before seeking judicial review of
the drainage board’s order levying an assessment.

NoOTE: Section 88.44 (1) and (2), as amended, recasts the cur-
rent statute regarding challenges to the validity of assessments
as a rehearing procedure before the drainage board; a hearing
would have been previously conducted in connection with the
original assessment. This change allows landowners in drain-
age districts a low-cost procedure to correct errors, avoid
inequities or supply additional information regarding assess-
ments. The drainage board is protected from multiple rehear-
ing requests by new s. 88.065 (3), which allows the drainage
board to dismiss any petition relating to substantially the
same subject matter as another petition decided or dismissed
by the board within the previous 3 years. Also, the landowner
is required to petition the board for a hearing under s. 88.44
(1) before appealing the drainage board’s order to the circuit
court.

SECTION 71.
amended to read:
88.45 (1) Upon learning of an omission to assess
benefits or to assess costs or to award damages to any
lands in a district, the board shall make-such issue an
order making the assessments or awards as—-deems

that the board considers just and-report—thefaets

88.45 (1) and (2) of the statutes are

(2) No omission to assess benefits or to assess for
costs or to award damages to any lands in a district

renders any assessment in sueh the district voidable.

SECTION 72. 88.46 (1) and (2) of the statutes are
amended to read:
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88.46 (1) At any time after the expiration of 5 years
from the eonfirmation-of-thereport order of the board
assessing benefits in a drainage district, owners of land
in the district may petition the eeurt drainage board
for a reassessment of benefits on the ground that the
original assessment of benefits is inequitable and
unjust. Sueh The petition shall be signed by at least
one-tenth of the owners of land within the district or
by the owners of at least one-tenth of the lands within
the district.

(2) Upon receipt of a petition meeting the require-
ments of sub. (1), the court-shall-direct-the board te
proeeed-with-thereassessment shall either schedule a
hearing on the matter to be held within 60 days after
receiving the petition or issue an order denving the
petition within 60 days after receiving the petition. If it
appears to the board upen-suehreassessment that the
original assessment of benefits throughout the drain-
age district was uniformly low or substantially so, by
reason of the application of a substandard evaluation
or other cause, sueh—seassessmea-t—may—en—a—pmpe;-
tional-basis,—inerease the board shall issue an order
adjusting all benefits in the district so as to correct

sueh the inequities and injustices. Ypon-completion
eﬁhe%&ssessmem—t-he—beavd—skmﬂ—fepeﬁ—thesame%
the-court

Norte: The bill adds to the current procedures a requirement
for the drainage board to respond to a petition for reassess-
ment of benefits by either scheduling a hearing or denying the
petition, and requires the board, if the conditions in the stat-
ute are met, to issue the reassessment. The bill also deletes a
requirement that the reassessment be proportional, because
the adjustments necessary to correct inequitable assessments
may not be proportional to the former assessment.

SECTION 73. 88.46 (3) of the statutes is repealed.

Norte: The bill repeals a provision requiring the court to hold
a hearing to confirm a drainage board decision regarding
reassessment of benefits.

SECTION 74. 88.47 (1) of the statutes is renum-
bered 88.47 and amended to read:

88.47 Apportionment of assessments when assessed
parcel is divided. If any tract of land which has been
assessed benefits as a unit subsequently is divided into
smaller parcels, the board shall issue an order to
apportion sueh the assessment, and any unpaid assess-
ment for costs based thereon, among the several divi-
sions in sueh a manner as that is equitable.

SECTION 75. 88.47 (2) of the statutes is repealed.

Norte: The bill repeals a provision allowing the owner of
affected lands to request court review of the drainage board
decision regarding apportionment of assessments when an
assessed parcel is divided. Review of the drainage board deci-
sion is provided under the bill under recreated s. 88.09,
regarding review of drainage board decisions by certiorari.

SECTION 76. 88.48 (2) of the statutes is amended
to read:
88.48 (2) As assessments for costs levied against

any tews;-village-er city, village or town become due,
the board shall certify sueh the assessments to the

clerk of such-town;village-or the city, village or town,
and the clerk shall place them upon the next tax roll.
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Whenever-sueh If the assessments exceed one-fourth
of one per cent of the assessed value of the property in
such—town—village-or the city, village or town for the
last previous assessed valuation, saehk the assessments
shall be paid in instalments of one-fourth of one per
cent of such the valuation for each year until paid
unless the eeurt drainage board orders them paid in
smaller amounts.

SECTION 77. 88.49 of the statutes is amended to
read:

88.49 Assessment of one district by another; judg-
ment against district. Whenever If one district, by
order of the drainage board, has assessed another dis-
trict for special benefits and-such-assessment-has-been

, or if a money
judgment has been rendered agamst any dlstrlct the

s the board shall assess
upon the lands of the district which that is liable a sum
that is sufficient to pay the assessment or judgment.
The eourt drainage board may order that sueh the
assessment er-judgment be payable in instalments.

NoTE: The bill deletes a provision for assessing money judg-
ments in instalments because the drainage board, unlike the
court, does not have jurisdiction to order the satisfaction of a
money judgment in instalments. The drainage board must
levy the assessments in whatever manner is necessary to sat-
isfy the judgment.

SECTION 78. 88.54 (1) to (4) of the statutes are
amended to read:

88.54 (1) At any time after the filing of a petition
for organization of a drainage district but before the
court issues an order organizing the drainage district,
the drainage board may, with the consent of the court,
borrow money in the name of the proposed drainage
district to defray the expenses of organization.

(2) The board may with-the-consent-of the-court
borrow money in an amount not exceeding the then
unpaid assessments for costs, for the purpose of pay-
ing any or all obligations of a drainage district or for
refunding existing notes or bonds. The board may
secure sueh the indebtedness by notes or bonds of the
district, bearing interest at a rate approved by the
eourt board and running not beyond one year after
the due date of the last instalment of the assessments
on account of which the money was borrowed. Sueh
The notes and bonds constitute a lien upon all con-
firmed assessments for costs whiek that are unpaid at
the time the notes are given or bonds issued. Board
members are not personally liable on sueh the notes or
bonds.

(3) Whenever [f the board desires to borrow money
upon the notes or bonds of a drainage district to be
paid during a series of years and after the lapse of a
period of not more than 3 years, the board shall first
publish a class 2 notice, under ch. 985, to invite pro-
posals to furnish the money desired at the most
favorable rate of interest or, if bends—er notes or
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bonds are issued at a specific rate of interest approved
by the eeurt board, proposals to purchase the same
notes or bonds at the best premium. If sueh the adver-
tisement is made without success and if the board has
been is unable to sell sueh the notes or bonds at par or
above, the board may;-with-the-approval-of the-coust;
sell the same notes or bonds at private sale at the best
price it can obtain therefor for them.

(4) If at any time the board finds that a district does
not have or will not have sufficient funds on hand to
pay any lawful indebtedness of the district when the
same indebtedness becomes due, or if any extraordi-
nary emergency requires borrowing, the board shail

may borrow money
to pay the same indebtedness or meet suehk the emer-

gency. :l:h-e—ee&pt—sha-l-l—a-u-t-heﬂ-ze—sue-h—beﬁe“qn g

If the amount to be borrowed does not exceed $8, 000
and the loan does not run beyond one year, the eourt

board may autherizetheborrowing borrow the
money without holding a hearing en-the-gquestion. In

other cases, s. 88-06-shall-apply 88.065 applies. When

necessary, additional assessments to pay sueh the

loans shall be made under s, 88.23.
Note: The bill retains a provision regarding obtaining the
consent of the court in s. 88.54 (1), because this provision
relates to borrowing at any time before the court issues an
order organizing the drainage district. Consent of the court is
appropriate because the court has jurisdiction of the proce-
dure to organize the drainage district. Upon organization of
the drainage district, the remainder of the statute applies and
the drainage board may borrow money thereafter without the
consent of the court.

SECTION 79. 88.54 (5) of the statutes is repealed.
NoTE: Separate tax certificates were eliminated by 1987 Wis-
consin Act 378 and replaced by a single master tax certificate.
Section 88.54 (5) contains a procedure, now obsolete, that

allows the drainage board to use tax certificates as collateral
for borrowing and is therefore repealed.

SECTION 80. 88.54 (6) of the statutes is amended
to read:

88.54 (6) Except in the case of refunding bonds
approved-by-thecourt, no evidence of indebtedness of

a district running for more than one year is valid
unless approved by the attorney general and unless it
bears a statement showing such the approval.
SECTION 81. 88.55 of the statutes is amended to
read:
88.55 Refunding district obligations. (1) The eourt

)

strict_obligation,

drainage board may refund bonds of the district by
1 , T NS i
neotes-and-bondsasfastas-they become-due{or-before

&hey—afe—dueﬂﬁ%he—heléefs—thefeeﬁwﬂl—semender—ﬂae
same) and issue i-tiew-thereof new notes-or bonds of
such the district payable in—suchJongertime-as-the
cotrt-deems-proper—Such-new-notes-and over a term
determined by the board. The aggregate prmcmal
amount of the new bonds shall not exceed in the
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aggregate the principal amount of all-netes—and the
refunded bonds ef-the-district-then—outstanding and
the unpald accrued interest thereen;—and on them.
The new bonds shall bear interest at a rate approved
by the eeurt board.

(2) When the-indebtedness bonds of the district has
have been refunded or is are about to be refunded as
provided—in under sub. (1), the eourt board may, on
petition of one or more landowners or of the board,
extend the time in which to pay assessments for con-
struction to September 1 next preceding the due date
of a like portion of the refunding bonds which are
liens thereon. In such event, the face of all unpaid past
due assessments so extended, together with all inter-
est, penalties and charges, shall be a lien on the lands
against which the assessments were originally made.
The eourt board may make all orders and do all other
things necessary to carry into effect such the extension
of time.

SECTION 82. 88.56 (3) of the statutes is amended
to read:

88.56 (3) Upon receiving a petition under sub. (2),
the court shall enter an order fixing a time not less
than 4 months nor more than 6 months thereafter
after receipt of the petition within which creditors
shall present their claims for examination and allow-
ance. The order shall also fix a time and place for
hearing on claims and publication and notice shall be
given under s. 88.05 (1) (b) to all creditors of the dis-
trict whose names and addresses are known.

SECTION 83. 88.61 of the statutes is created to
read:

88.61 Laying out drains, assessment of benefits and
award of damages in existing drainage district. After
the organization of a drainage district and the con-
struction of drains under the procedures in ss. 88.35
and 88.36, if the drainage board proposes to construct
additional drains in the existing drainage district, it
shall prepare reports, assess benefits and damages,
conduct a hearing and determine costs and benefits
substantially as provided under ss. 88.35 and 88.36.

NoTE: Provides that the procedures for laying out drains in a
newly organized drainage district also apply when additional
drains are proposed for construction in an existing drainage
district. This appears to be the intent of the current statutes
but the statutes do not expressly designate the procedure for
laying out drains in existing drainage districts.

SECTION 84. 88.62 of the statutes is amended to
read:

88.62 Conditions relative to doing of work. (1) The
eeurt drainage board may authorize the drainage dis-
trict to do its own work or the board may require-the
board-te enter into contracts to have the work done.
The court-may-in-any caserequire-the board te may
advertise for bids and shall do so require in all cases
where the work to be done will4 s
cost in excess of $5,000 $10,000. When the board i 1s
required to advertise for bids, the board shall publish
a class 2 notice, under ch. 985, and sueh other notice
as—the-court-direets notices that the board considers
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appropriate, and the work shall be let to the lowest
responsible bidder unless in the board’s opinion the
bid is unreasonably high and a lower bid can be
obtained. The board may continue the letting of the
work from time to time, and may reject any and or all
bids.

(2) Before the board or its contractor may enter on
lands for the construction of any drain therees on the
lands, any damages awarded to the owners of sueh the
lands in excess of assessments against such the lands
for the cost of construction must have been paid or
tendered. If the owner is unknown or the board for
any other reason cannot safely pay the owner, it may
deposit the net damages with-the-cledeof-the-court in
an escrow account for the benefit of the ewners-orpar-
ties owner or other party who is entitled therete to the
damages, to be paid or distributed as-thecourtdirects:
Such when payment can be made to the owner or
other party or released after S years, whichever occurs
first. Notwithstanding ch. 177, any funds not claimed
in 5 years may be retained by the drainage board for
the benefit of the drainage district for which the funds
are held, after the board publishes a class 2 notice
under ch. 985 and mails notice to the last-known
address of each owner or other party regarding the
existence of the unclaimed funds. The payment has
the same effect as a tender to and acceptance of dam-
ages by the person entitled therete to the damages.

Note: The bill increases the minimum project cost that
requires competitive bids from $5,000 to $10,000, which is the
same minimum project cost that applies to competitive bids
by towns under s. 60.47 (2) (b).

NotE: The bill establishes a requirement that the board place
any damages awarded to an unknown owner or for an owner
who cannot safely be paid by the board into an escrow
account and creates a new procedure for the transfer of
unclaimed funds to the drainage board for the benefit of the
drainage district.

SECTION 85. 88.62 (3) of the statutes is created to
read;

88.62 (3) If drainage work is undertaken in naviga-
ble waters, the drainage board shall obtain a permit
under s. 30.20 or 88.31 or ch. 31, as directed by the
department of natural resources.

SECTION 85m. 88.63 (1) of the statutes is
amended to read:

88.63 (1) It is the duty of the drainage board to
maintain in good condition the drains in all districts
under the board’s jurisdiction and to repair such
drains when necessary. The board shall have all
drains under its jurisdiction inspected annually to
determine the need for maintenance and repair work.
The board shall apportion the cost of such inspection
to the various districts involved and the cost shall be
paid out of any funds of the district available for
maintenance and repair. The board may hire an
inspector or authorize one or more owners of land in
the drainage district to make the inspection or mem-
bers of the board may themselves make the inspection.
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SECTION 86. 88.63 (4) of the statutes is created to
read:

88.63 (4) The drainage board may use the funds
assessed for maintenance and repair to pay for the
costs of undertaking or defending a lawsuit involving
the board, a board member or a drainage district or
for representing an owner of land in a drainage district
as provided in s. 88.21 (13). The board shall allocate
the costs to individual drainage districts in an equita-
ble manner.

Norte: The bill creates a new procedure that allows the drain-

age district to use moneys in the maintenance and repair fund
to pay the costs of litigation.

SECTION 87. 88.64 of the statutes is created to
read:

88.64 Assessment against municipalities for enlarge-
ment or maintenance of drains. (1) In this section:

(a) “Enlarge” means to increase the capacity of a
drain to convey water, including adding facilities such
as pumps or lift stations, by performing any necessary
construction,

(b) “Municipality”” means a city, village or town.

(2) A drainage board may assess a municipality
with territory upstream from any drain for any costs
of enlarging or maintaining the drain that are attribut-
able to increased water flow from land within the
municipality. If the drainage board assesses a portion
of the costs of enlarging or maintaining a drain
against a municipality, the drainage board shall use
the procedure under this section.

(3) The drainage board shall obtain a report pre-
pared by a professional engineer who is selected from
the list specified in s. 88.21 (5). The report shall
include all of the following:

(a) The construction and costs that are necessary to
restore the drain so that it conveys the same amount of
water as when most recently constructed or enlarged.

(b) The construction and costs that are necessary to
enlarge the drain to convey the flow of water from any
land in the drainage district or upstream from the
drainage district that has been newly drained since the
drain was most recently constructed or enlarged.

(¢) The construction and costs that are necessary to
enlarge the drain to convey the flow of surface water
from upstream sources that represents an increase in
flow since the drain was most recently constructed or
enlarged.

(d) Of the increased flow identified in par. (¢), the
amount of that flow that is attributable to each munic-
ipality with territory in the watershed above the drain,
based proportionally on all of the following:

1. The increased flow into the drain from imperme-
able surfaces such as roads, parking lots or roofs since
the drain was most recently constructed or enlarged,
whether or not the impermeable surfaces are within
the watershed,

2. The increased flow into the drain from the dis-
charge of wastewater from a sewage treatment plant
since the drain was most recently constructed or

93 WISACT 456

enlarged, whether or not the source of the wastewater
is within the watershed.

(e) The maintenance costs that are attributable to
the flow of surface water from upstream sources that
represents an increase in flow since the drain was most
recently constructed or enlarged.

(4) Upon completion of the report under sub. (3),
the drainage board shall set a time and place for a
hearing on the report and shall give the notice under s.
88.05 (2) (b) to the persons specified in s. 88.05 (4) (c)
and to the clerk of each municipality identified in the
report as responsible for a portion of the costs of
enlarging or maintaining the drain. At the hearing on
the report, the drainage board shall hear all objections
to the report by any aggrieved person. Representa-
tives of a municipality may introduce evidence that
tends to establish a different allocation of costs. If the
drainage board finds that the report requires modifi-
cation or amendment, it shall modify or amend the
report as the facts warrant.

(5) At the conclusion of the hearing and after com-
pletion of the final report, the drainage board shall
issue an order directing each municipality to pay the
portion of the cost of enlarging or maintaining the
drain as determined in the report. If the drainage
board orders or allows landowners in the drainage dis-
trict to pay for the costs of enlarging or maintaining
the drain in instalments, the drainage board shall per-
mit a municipality to pay the assessment in instal-
ments. The drainage board shall mail the order to the
clerk of each municipality by certified mail.

(6) Any municipality affected by the order may,
within 120 days after receipt of the order under sub.
(5), request the state drainage engineer to review the
final report and order of the drainage board. The
state drainage engineer shall complete the review of
the final report and order within 120 days after receiv-
ing the request from the municipality. The state drain-
age engineer shall issue a report on whether the
drainage board order complies with the report pre-
pared under sub. (3), including a recommendation
that the drainage board affirm, modify and affirm or
reverse the order. The state drainage engineer shall
mail a copy of the report and recommendation to the
drainage board and to each municipality that is sub-
ject to an order under sub. (5). Upon receiving the
state drainage engineer’s report and recommendation,
the drainage board shall promptly issue an order to
affirm, modify and affirm or reverse its previous order
and mail the order by certified mail to the clerk of
each municipality affected by the order and the state
drainage engineer. The municipalities that request the
state drainage engineer to review the report and order
shall jointly pay the actual and necessary costs of the
review and the payment shall be credited to the appro-
priation under s. 20.115 (7) (ga).

(7) A municipality affected by a drainage board

order issued under sub. (5) or (6) may seek review of
the order under s. 88.09, except that a municipality
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may commence the action within 120 days after
receiving the order.

(8) If a municipality pays the costs assessed by an
order issued under sub. (5) or (6), it shall pay the costs
or make the first payment of the costs on the February
15 following adoption by the municipality of its next
annual budget after the order is issued.

SECTION 88. 88.68 (2) of the statutes is amended
to read:

88.68 (2) Whenever If the construction of a drain
across a public highway makes necessary the construc-
tion or reconstruction of a bridge, the drainage board
and the officers in charge of maintenance of the high-

way shall endeavor-to-come-to-anagreementasto-the
most-practicable-and-desirable try to agree on the best

method of constructing or reconstructing the bridge.
If they are unable to agree, the matter shall be referred
to-the-court-for-determination submitted to arbitra-
tion under ch, 788. Ifit is determined to reconstruct or
add to the bridge existing-at-the-time-of such-crossing,
the district shall pay the costs incident therete to the
reconstruction or addition. If it is determined to con-
struct a new bridge, the drainage district shall pay to
the unit of government responsible for the mainte-
nance of the highway such-sum-as—is-deemed a sum
that is considered equivalent to the value of the bridge
in place at the time of the construction of the drain.

Norte: The bill requires arbitration using the procedures under

ch. 788 to resolve disputes between the drainage board and

the highway maintenance authorities regarding drains across
public highways.

SECTION 89. 88.70 (1) to (4) of the statutes are
amended to read:

88.70 (1) Whenever If the owners of land in a part
of a drainage district desire a more thorough or differ-
ent drainage than the drains of sueh the district as-then
constructed-or currently provide or than the planned
reconstruction will give provide, a majority of sueh
the owners may petition the board to have specified
lands set aside as a subdistrict of sueh the drainage
district se-as in order to permit saeh a more thorough

or different drainage. Fhereupon,—the—board—shall
examine-such-lands-and report-the factsto-the-court:

(2) When-the The board h&s—ﬁnledﬁts-fe-peﬂ—wﬂ-h—the
court;-the-court-orjudge shall fix a time and place of a
hearmg thereen on the petition and shall cause notice
to be given under s. 88.05 (2) (b) to the persons speci-
fied in s. 88.05 (4) (b).

(3) If the eourt drainage board is satisfied that the
public health or public welfare will be promoted by
sueh more thorough or different drainage and that the
benefits therefrom of the drainage will exceed the cost
of construction, the eeurt drainage board shall order
that a subdistrict of sueh the drainage district be
formed, give it a name or number; and fix its bounda-
ries and-order-the-board-to-reportin-accordance-with
sub—4).

(4) Ypon-being-notified-of the-order After organiz-
ing the subdistrict, the board shall prepare a plan and
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specifications for sueh the more thorough or different
drainage, estimate the cost of construction thereof of
the drainage, estimate the cost of all additional
bridges thereby made necessary because of the drain-
age, and assess benefits against and award damages to
all lands in sueh the subdistrict that are benefited or
damaged by suech the more thorough or different
drainage. Assessments and awards shall be made sub-
stantially as provided in s. 88.35. The-boardshall-file
; o o i

SECTION 90. 88.71 (1m) of the statutes is created
to read:

88.71 (1m) If the drainage board is satisfied that the
public health or welfare will be promoted by the
enlarged or supplemental drains and that the benefits
from the drains will exceed the cost of construction,
the drainage board shall order the construction of the
enlarged or supplemental drains. -

SECTION 91. 88.71 (2) of the statutes is amended
to read:

88.71 (2) The board shall estimate the cost of con-
struction of suek the enlargements or supplemental
drains together with the cost of all additional bridges
that sueh the district must build and shall assess sueh
the costs against the lands benefited, as provided in s-
ss. 88.35 and 88.36 and in this subsection. The board
shall award to each parcel of land the damages caused
to it-by-suech the land by the supplemental work and
shall assess benefits against the lands benefited by the
supplemental work. Sueh The benefits shall be se
apportioned and assessed so that all assessed lands are
required to pay a sum total for the construction of the
total drainage proportionate to the actual benefits
received by sueh the lands from the total drainage.

SECTION 92. 88.71 (3) and (4) of the statutes are
repealed.

Norte: The repealed statutes involve specific procedures for a
board report to the court and requiring the court to hold a
hearing on the issue of enlarging or supplementing existing
drains. Under the current statute, the standard for court
approval of enlarged or supplemental drains is the general
standard under s. 88.06 that the work would be in the best
interests of the district. New s. 88.71 (1m) creates a standard
for the drainage board to approve enlarged or supplemental
drains which is the same as the standard for approving a sub-
district to obtain more thorough drainage under current s.
88.70 (3).

SECTION 93. 88.72 (1) (intro.), (2) to (4) and (5)

(intro.) and (d) of the statutes are amended to read:
88.72 (1) (intro.) The beard-er-the owners of more

than one-tenth of the lands within any district may file

with the court drainage board a petition setting forth:

(2) Upon receiving sueh a petition under sub. (1),
the eourt drainage board shall fix a time and place of a
hearing thereen on the petition and shall cause notice
thereof of the hearing to be given under s. 88.05 (2) (b)
to the persons specified in s. 88.05 (4) (a), to the owner
of any dam sought to be removed and to all riparian

owners affected thereby by the removal.
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(3) At the hearing on the petition, any interested
person may appear and contest its sufficiency and the
necessity for the work. If the eeurt drainage board
finds that the petition has the proper number of sign-
ers and that to afford an adequate outlet it is necessary
to remove dams or other obstructions from waters
and streams which may be navigable, or to straighten,
clean out, deepen or widen any sueh waters or streams
either within or beyond the limits of sueh the district,
the eourtshall-direet-the board te shall file an applica-
tion with the department of natural resources as pro-
vided in s. 30.20 or 88.31, as directed by the
department of natural resources. Thereafter, proceed-
ings shall be had as provided in s. 30.20 or 88.31 inso-
far as the same is applicable.

(4) Within 30 days after the department of natural
resources has issued a permit under s. 30.20 or 88.31,
the board shall proceed to estimate the cost of such the
work, including the expenses of the proceeding
together with the damages whiek that will result from
the work, and shall file-withthe-eourt, within a reason-
able time, a—repertin-writingin-which-i-shall award
damages to all lands damaged by sueh the work and
assess the cost of sueh the work against the lands in
such the district in proportion to the assessment of
benefits then in force.

(5) (intro.) Upen-the-filing-of-the-report-with-the
’ i hall be had bed

The drainage board
may grant the petition and order the additional work
done only if the eeurt drainage board is satisfied that:

(d) A petition, which is the same in substance or
effect as the current petition, has not previously been
denied by a-court-havingjurisdiction-of the-matter the
drainage board.

SECTION 94. 88.73 of the statutes is amended to
read:

88.73 Providing drainage for lands assessed but not
adequately drained. (1) Any person owning lands
which that have been assessed for costs of construc-
tion but which are in need of drainage because of
being shut off from access to any district drain or
because the slope of the land is such that it is impracti-
cal to drain sueh the land into a district drain without
crossing the lands of others may file with the elerk-of
eonrt drainage board a verified petition stating such
facts, including a description of the lands sought to be
drained and asking that a drain be laid out from the
petitioner’s lands to the district drain.

(2) The petitioner and all persons whose lands will
be directly affected by the proposed drain may, in
writing, waive any or all notices of hearings and may
consent to the-immediatefiling of areportasprovided
58832 and-to an immediate hearing thereest on the
petition, upon which the eeust drainage board may may
enter an order confirming the-same-as-provided-in-s-
€834 to construct the drain. The board’s order shall
include all of the provisions of s. 88.35 (1). If no writ-
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ten waiver or consent is filed by all persons immedi-
ately interested, the procedure on a petition under this
section shall be substantially as outlined in ss. 8827te
88.35 and 88.36.

Note: Under current law, a person who owns lands within an
existing drainage district that are in need of drainage because
the lands are shut off from access to the district drain or
because the slope of the land makes it impractical to drain
into a district drain may petition for an order to obtain access
to the district drain. The current statute treats this petition,
unless the consent of all parties is obtained, as a petition for
organizing a new drainage district, which includes a court
hearing. The bill simplifies the procedure by eliminating the
procedures in court and requiring only that the drainage
board follow the procedures for construction of drains in a
newly organized drainage district.

SECTION 95. 88.77 (1) of the statutes is amended
to read:

88.77 (1) Whenever If owners of lands adjacent to
any drainage district desire-steh want the lands to be
annexed to the district, they may file with the elesk-of
eeurt drainage board a petition for annexation. Suech
The petition must be signed either by more than one-
half of all of the owners of lands in the proposed
annex, which-signers—must who shall represent more
than one-third of the lands in the proposed annex, or
by the owners of more than one-half of the lands in the
proposed annex. The petition shall describe the lands
sought to be annexed and shall set forth the names of
the owners of all suek of those lands so far as they the
owners are known. The petition shall be accompanied
by a plat showing the original district and the pro-
posed annex.

SECTION 96. 88.77 (2) of the statutes is repealed
and recreated to read:

88.77 (2) If the undrained portion of the area pro-
posed to be annexed to the district exceeds 200 acres,
the drainage board shall request the report described
under s. 88.11 (3) and (5) from the department of agri-
culture, trade and consumer protection on the annexa-
tion. Within 60 days after the request, the department
shall prepare and return a copy of the report and its
approval or disapproval, as provided under s. 88.35
.

SECTION 97. 88.77 (3) to (6) of the statutes are
created to read:

88.77 (3) When the drainage board receives the
reports required by s. 88.11, the board shall fix a time
and place of a hearing on the petition under sub. (1)
and shall cause notice of the hearing to be given under
s. 88.05 (2) (b) to the persons specified in s. 88.05 (4)
(c).

(4) The drainage board shall issue an order annex-
ing the territory to the drainage district if at the hear-
ing the board finds all of the following facts:

(a) That the petition has sufficient signers.

(b) That the lands described in the petition,
together with any additional lands recommended by
the board for drainage, will be improved by the pro-
posed annexation.
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(c) That the public health or public welfare will be
promoted by the annexation.

(d) That the cost of construction will not exceed
75% of the benefits to be derived from the proposed
work.

(e) That the proposed work will not materially
injure or impair fish or wildlife habitat, scenic beauty,
the conservation of natural resources or other public
rights or interests.

(5) If the board finds the facts stated in sub. (4) (a)
to (c) and (e) but finds that the cost of construction
will exceed 75% of the benefits to be derived from the
proposed work, the board nevertheless shall annex the
territory to the drainage district if, within 10 days of
the order being issued under sub. (4), the petitioners
file with the board a bond with sufficient sureties to be
approved by the board and conditioned for the pay-
ment of the excess or the petitioners deposit and leave
with the board a sum of money that the board deter-
mines will cover the excess.

(6) Upon issuance of the order annexing the terri-
tory to the drainage district, the drainage board shall
proceed as provided under ss. 88.35 and 88.36.

Note: Current law requires the annexation of lands to a

drainage district upon petition of the landowners to be imple-

mented using all of the procedures for organization of a new
drainage district, including a hearing by the court. The bill
eliminates court involvement and allows the drainage board

to make a decision approving annexation of the lands using

the same decision-making criteria as provided under s. 88.34,

regarding organization of a drainage district and, thus, sub-

stantially simplifies these procedures.

SECTION 98. 88.78 (2) to (4) of the statutes are
amended to read:

88.78 (2) The board-erany Any owner of land

within the district may file with the eeust board a peti-
tion to have sueh the benefited lands annexed to the
district and assessed benefits and assessed for costs as
other lands in the district. The petition shall describe
the benefited lands and how they are benefited. Upon
the filing of sueh the petition, the eeurt drainage dis-
trict shall enter issue an order directing that the
owners of sueh the benefited lands be notified of the
filing ef-sueh and the contents of the petition and-of
the-contents-thereof and requiring sueh the owners to
show cause at a fixed time and place thereinfixed, not
less than 20 days after sueh the petition is filed, why
their lands should not be brought into the district and
assessed.

(3) Any owner of lands sought to be annexed may
object to the petition at the hearing thereon. If the
eourt drainage board is satisfied that sueh and or all of
the lands er-any-of-them are receiving benefits from
any district drain, the eeurt drainage board shall so
find in writing and shall issue an order requiring that
the benefited lands te be made a part of the district.

(4) Afterthe timeforappealfromthe-court’s-order
is-past—the The board shall assess benefits and assess
for costs and award damages to each tract of the

annexed lands and-shall-make-areport-thereonto-the
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SECTION 99. 88.79 (title), (1) and (3) of the stat-
utes are amended to read:

88.79 (title) Consolidation of drainage districts in
process of organization. (1) Two or more drainage dis-
tricts petitioned for or in the process of organization

i may, upon order of the court, be
consolidated to form a single drainage district. Sueh
The order of consolidation may be issued only after a
public hearing as specified in this section.

(3) The court erxjudge shall fix a time and place of a
hearing on the proposed consolidation and shall cause
notice thereof of the hearing to be given under s. 88.05
) (1) (b) to the persen persons specified in s. 88.05
(4) (b). If the court after the hearing is of the opinion
that the drainage districts would be benefited by the
proposed consolidation, it shall so order, giving a
name to the consolidated district. Thereafter—such

NoTEe: Current law contains procedures for the consolidation

of drainage districts both in the process of organization and

that are already organized. This bill retains s. 88.79 as the

procedure for consolidation of drainage districts currently in
the process of organization and creates new s. 88.791, estab-

lishing procedures for the consolidation of existing drainage
districts.

SECTION 100. 88.79 (4) to (6) of the statutes are
renumbered 88.791 (4) to (6), and 88.791 (4), as
renumbered, is amended to read:

88.791 (4) Upon entry of the order of consolida-
tion, the records of the districts so consolidated shall
be eertifiedto-theclerk of the court-and suchrecords
thereafter-are the records of the consolidated district.

SECTION 101. 88.791 of the statutes is created to
read:

88.791 Consolidation of existing drainage districts.
(1) Two or more existing drainage districts may, upon
an order issued by the drainage board, be consoli-
dated to form a single drainage district. An order of
consolidation may be issued only after a public hear-
ing as specified in this section.

(2) The consolidation process may be initiated by a
petition that is signed by the owners of at least 10% of
the lands in each of the districts sought to be
consolidated.

(3) The drainage board shall fix a time and place of
a hearing on the proposed consolidation and shall
cause notice of the hearing to be given under s. 88.05
(2) (b) to the persons specified in s. 88.05 (4) (b). If
after the hearing the drainage board is of the opinion
that the drainage districts would be benefited by the
proposed consolidation, it shall so order, giving a
name to the consolidated district.

SECTION 102. 88.80 (1) (intro.), (2) and (3) of the
statutes are amended to read:

88.80 (1) (intro.) Any person owning lands within a
drainage district may, with-the-consent-ef-the-ecourt
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under an order issued by the drainage board, with-
draw sueh the lands from the district if:

(2) The petition for the withdrawal shall be filed
with the board. The board shall determine whether all
benefits assessed against the land have been paid ane;
£ inds._shall_file_d . ]

. . E)
EGgEE:lEl‘ with-a *e]pe*f. CoRtamAg ;hle beai'é‘ Stecom
(3) When the petition and-report-have has has been

filed, the court-orjudge drainage board shall fix & the
time and place of a hearing thereen on the petition

and shall cause notice thereef of the hearing to be
given under s. 88.05 (2) (b) to the persons specified in
s. 88.05 (4) (b). If en-such-hearing the eourt drainage
board finds that the conditions of sub. (1) have been
met, it shall enter issue an order detaching the lands
from the district. The ecourt drainage board may
require the petitioner to pay the expenses connected
with the hearing.

SECTION 103. 88.81 (1) of the statutes is amended
to read:

88.81 (1) (a) The owners of land representing 90%
or more of the confirmed benefits in a drainage dis-
trict, excluding benefits received by land owned by
this state, may file with the eeurt drainage board a
petition requesting that the board conduct no further
proceedings be-had-and-that and incur on behalf of the
district no further expense be-caused-against-the-dis-
triet if the petition is filed within 2 years after the order
organizing the district is issued under s. 88.34.

(b) The owners of land representing 67% or more of
the confirmed benefits in a drainage district, excluding
benefits received by land owned by this state, may file

“with the eeurt drainage board a petition requesting
that the board conduct no further proceedings be-had
and-that and incur on behalf of the district no further
expense be-caused-against-the-distriet if the petition is
filed at least 2 years after the order organizing the dis-
trict is issued under s. 88.34.

(¢) Upon receipt of a petition, the eeurt drainage
board shall fix a time and place of a hearing thereon
on the petition and shall cause notice thereef of the
hearing to be given under s. 88.05 (2) (b) to the per-
sons specified in s. 88.05 (4) (b).

SECTION 104. 88.81 (1) (bm) of the statutes is cre-
ated to read:

88.81 (1) (bm) Except as provided in par. (bs), the
owner of any land in a drainage district may file with
the drainage board a petition requesting that the
board conduct no further proceedings and incur on
behalf of the district no further expense if the petition
is filed at least 20 years after the latest assessment for
costs against land in the drainage district.

SECTION 104g. 88.81 (1) (bs) of the statutes is cre-
ated to read:

88.81 (1) (bs) A state agency, as defined in s. 16.61
(2) (d), may not petition for the suspension of opera-
tions of a drainage district.
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SECTION 105. 88.81 (2) and (3) of the statutes are
amended to read:

88.81 (2) If en—sueh after the hearing the eeurt
drainage board finds that the petition is signed by the
required number of owners, that notice of the hearing
was properly given, and that the conditions of sub. (3)
have been met, it shall enter issue an order directing
that no more work be done in or expense ereated
against-sueh incurred on behalf of the district. Sueh
The order does not dissolve the district or in any way
affect existing contracts. The district remains liable
for all its debts existing at the time of eatry issuance of
the eeurt drainage board order suspending opera-
tions, and the drainage board shall continue to levy
such additional assessments for costs as are necessary
to meet existing obligations.

(3) As a condition of issuing the order under sub.
(2), the eeurt drainage board shall require the peti-
tioners under this section to pay the expenses of the
hearing under this section and all expenses, if any,
incurred in connection with specific current projects
whose completion would be affected by the eeurt
drainage board order.

SECTION 105t. 88.82 (1) (a) and (b) of the statutes
are amended to read:

88.82 (1) (a) The owners of land representing 90%
or more of the confirmed benefits in a drainage dis-
trict, excluding benefits received by land owned by
this state, may file with a court having jurisdiction on
this matter a petition for the dissolution of the district
if the petition is signed by those owners and if the peti-
tion is filed within 2 years after the order organizing
the district is issued under s. 88.34.

(b) The owners of land representing 67% or more of
the confirmed benefits in a drainage district, excluding
benefits received by land owned by this state, may file
with a court having jurisdiction on this matter a peti-
tion for the dissolution of the district if the petition is
signed by those owners and if the petition is filed at
least 2 years after the order organizing the district is
issued under s. 88.34.

SECTION 106. 88.82 (1) (bm) of the statutes is cre-
ated to read:

88.82 (1) (bm) Except as provided in par. (bs), the
owner of any land in a drainage district may file with
the court a petition for the dissolution of the district if
the petition is filed at least 20 years after the latest
assessment for costs against land in the drainage
district.

SECTION 106g. 88.82 (1) (bs) of the statutes is cre-
ated to read:

88.82 (1) (bs) A state agency, as defined in s. 16.61
(2) (d), may not petition for the dissolution of a drain-
age district.

SECTION 107.
amended to read:

88.82 (1) (d) Upon the filing of a petition for disso-
lution under this section, the court erjudge shall fix a

88.82 (1) (d) of the statutes is
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the time and place of a hearing on this-matter the peti-
tion and shall cause notice of the hearing to be given
under s. 88.05 (1) (b) to the persons specified under s.
88.05 (4) (b).

SECTION 107r.
amended to read:

88.82 (3) If the court is satisfied upon the hearing
that the conditions stated in sub. (2) have been met,
that the petition is signed by the required number of
owners, and that the public welfare will be promoted
by dissolution of the district, it shall enter an order
dissolving the drainage district. If the court enters an
order dissolving the drainage district, it shall order
dissolution of the entire drainage district and may not
order dissolution of part of the district.

SECTION 108. 88.83 (1) to (4) of the statutes are
amended to read:

88.83 (1) The owners of a majority of the land in
any drainage district located entirely within the corpo-
rate limits of a city or village may petition the eeurt
drainage board having jurisdiction of sueh the district
to transfer jurisdiction thereof to the city or village.

(Im) The owners of a majority of the land lying
within the corporate limits of a city or village in any
drainage district located partially within the corporate
limits of a city or village may petition the eeust drain-
age board having jurisdiction of sueh the district to
transfer jurisdiction of that part of the district located
within the city or village to the city or village if the
district and the city or village are in agreement regard-
ing the terms of transfer.

(1Ir) The owners of a majority of the land lying
within the limits of a town in any drainage district
located partially within the limits of saeh the town
may petition the eeurt drainage board having jurisdic-
tion of sueh the district to transfer jurisdiction of that
part of the district located within the town to the town
if the district and the town are in agreement regarding
the terms of transfer. The provisions of subs. (3), (4)
and (5) governing the transfer of a section of a drain-
age district to a city or village are applicable to a trans-
fer under this subsection.

(2) Upon receiving a petition under this section the
court-orjudge drainage board shall fix & the time and
place of the hearing thereon on the petition and shall
cause notice thereof of the hearing to be given under s.
88.05 (2) (b) to the persons specified in s. 88.05 (4) (b).

(3) If the eourt drainage board finds upon the hear-
ing that the petition is signed by the owners of a
majority of the land in the district, or by a majority of
the owners in that part of the district lying within the
corporate limits of a city or village, it shall issue an
order transferring jurisdiction of sueh the district or
part thereof,-te-sueh of the district to the city or vil-
lage. Fhereupon—ifsuch If the order hastransferred
transfers jurisdiction of the entire district, sueh the
drainage district shall cease to exist as a district under
this chapter and shall automatically come under the
jurisdiction of the governing body of the city or village

88.82 (3) of the statutes is
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in which the district is located. If the order has-trans-
ferred transfers jurisdiction of only a part of the dis-
trict, the section transferred shall automatically come
under the jurisdiction of the governing body of the
city or village in which the district is located. There-
after After a transfer, all proceedings with reference to
such the drainage district or part thereof; of the dis-
trict shall be under the city or village drainage law.

(4) As an alternative, proceedings covered by this
section may be initiated by a resolution by of the gov-
erning body of any a city or village. Sueh The resolu-
tion shall state that sueh the city or village is willing to
accept such-farm the drain or part thereof of the drain
and to administer the-same it under the laws pertain-
ing to the operation of drains by sueh the city or vil-
lage, and that the public interest requires that sueh the
city or village take over the operation of sueh the drain
or part thereof—Such of the drain. The resolution
shall be published ence-in-a-newspaper-having general
eireulation-in-such-eity-or-village as a class 1 notice
under ch. 985. The city or village may petition the
eourt drainage board having jurisdiction of sueh the
drain fer to issue an order transferring jurisdiction of
the district or part thereof of the district to the city or
village. No hearing shall may be held on the petition
until 30 days have elapsed from the date of suek publi-
cation of the notice. A copy of sueh the petition,
together with a copy of the resolution, shall be served
on the county clerk of the county in which sueh the
drain is located, and also upon the board having juris-
diction of such the drain. Upen-—sueh After the hear-
ing the eeurt drainage board may issue an order
transferring jurisdiction of suweh the drain or part
thereofto—such of the drain to the city or village.
Thereupon-ifsuch If an order has-transferred is issued
that transfers jurisdiction of the entire district, sueh
the drainage district shall cease to exist as a district
under this chapter and shall automatically come under
the jurisdiction of the governing body of the city or
village in which the district is located. If the order has
transferred transfers jurisdiction of only a part of the
district, the section transferred shall automatically
come under the jurisdiction of the governing body of
the city or village in which the district is located.
TFhereafter After a transfer, all proceedings with refer-
ence to such the drainage district or part thereef of the
district shall be under the city or village drainage law.

SECTION 109. 88.87 (2) (c) of the statutes is
amended to read:

88.87 (2) (c) Wheneverany-county;-tews; If a city,

village, town, county or railroad company or the
department of transportation constructs and main-
tains a highway or railroad grade not in accordance
with par. (a), any property owner damaged thereby by
the highway or railroad grade may, within 98-days 3
years after the alleged damage occurred, file a claim
with the appropriate governmental agency or railroad
company. Sueh The claim shall consist of a sworn
statement of the alleged faulty construction and a
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legal description, sufficient to determine the location
of the lands, of the lands alleged to have been dam-
aged by flooding or water-soaking. Within 90 days
after the filing of sueh the claim, the governmental
agency or railroad company shall either correct the
cause of the water damage, acquire rights to use the
land for drainage or overflow purposes, or deny the
claim. If the agency or company denies the claim or
fails to take any action within 90 days after the filing
of the claim, the property owner may bring an action
in inverse condemnation under ch. 32 or sue for such
other relief, other than damages, as may be just and
equitable.

Note: This statute provides a claims process for use when
land is flooded by the change in grade of a highway or rail-
road. The current statute requires a claim to be filed within 90
days after the damage occurred and a legal description of the
property to be included in the claim. The court of appeals has
held that the 90-day time limit and the legal description are
mandatory conditions in this procedure. See Van v. Town of
Manitowoc Rapids, 150 Wis. 2d 929, 442 N.W. 2d 557 (Ct.
App. 1989).

The special committee concluded that, if construction
occurs in the winter or in a dry season, the property owner
may have no way to learn of the damage until after the 90-day
period has passed. Therefore, the bill changes the statute to
provide a 3-year period for filing a claim, instead of a 90-day
period, to allow the property owner sufficient time to discover
the damage. Also, the requirement to provide a legal descrip-
tion of the lands is not necessary because property is most
commonly located by street address or other similar means.

SECTION 110. 88.87 (2) (d) of the statutes is cre-
ated to read:

88.87 (2) (d) Failure to give the requisite notice by
filing a claim under par. (c¢) does not bar action on the
claim if the city, village, town, county, railroad com-
pany or department of transportation had actual
notice of the claim within 3 years after the alleged
damage occurred and the claimant shows to the satis-
faction of the court that the delay or failure to give the
requisite notice has not been prejudicial to the defen-
dant city, village, town, county, railroad company or
department of transportation.

NoTE: Provides that the failure to give notice of a claim for

damages due to a change in a highway or railroad grade does

not bar the claim if the defendant had actual notice of damage
within the new 3-year period for filing a claim.

SECTION 111. 88.89 (2) to (5) of the statutes are
amended to read:

88.89 (2) The drainage board or the owner of any
land upon which water is set back or diverted by the
obstruction mentiened described in sub. (1) may serve
notice upon the owner or maintainer of the embank-
ment, grade, culvert or bridge to enlarge the opening
for the waterway or to make new openings $6-as in
order to permit the water to pass without being set
back or diverted onto the lands of the district. If the
owner of or person maintaining the embankment,
grade, culvert or bridge fails to comply with the direc-
tive of the notice within 60 days after receiving the ses-
viee—thereof notice, the drainage board on its own
behalf, or on petition of the injured landowner, may
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.
report-the-factsto-the court and-petition-the-court-to
order-the B”"E’.*] of-mathtamer Ee] enl&xl gel the ;]-ateli

ment-orgrade conduct a hearing under sub. (3).

(3) Upon receipt of a report-and petition under sub.
(2), the eeurt-orjudge drainage board shall fix & the
time and place of a hearing thereen on the petition
and shall issue an order to the owner or maintainer of
the embankment, grade, culvert or bridge to show
cause why an order dlrectmg the work to be done
should not be issued i
At least 10 days before the time fixed for the hearmg
on the petition, sueh the order to show cause shall be
served on the owner or maintainer, or on both if both
are named in the petition, as prescribed in s. 801.11 for
the service of a summons.

(4) If the eourt drainage board is satisfied that the
embankment, grade, bridge or culvert so obstructs the
watercourse or draw that it causes water to be set back
or diverted upon lands in the drainage district, the
eourt drainage board shall issue an order to the owner
or maintainer of sueh the embankment, grade, bridge
or culvert to enlarge the waterway or construct a new
waterway through the same cmbankment, grade,
bridge or culvert, as the facts warrant. The period of
time that sueh the embankment, grade, bridge or cul-
vert has been in existence is no defense to a proceeding
under this section.

(5) Any person who fails to comply with the an
order issued by—the-eourt under this section may-be
pusnished-as—forecontempt-and-alse is liable to the
injured party for all damages caused by sueh the
failure.

SECTION 112. 88.92 (1) of the statutes is amended
to read:

88.92 (1) Except as provided in s. 88.93 no person
shall may connect any drain with a district drain,
extend any drain that connects with a district drain or
remove any spoil bank except under written plans and
specifications approved by the drainage board and
under any conditions imposed by the drainage board.
The drainage board may issue an order directing the
removal or modification of a drain connected or
extended in violation of this section or issue an order
directing the restoration of any spoil bank removed in
violation of this section, including violations that
occurred before the effective date of this subsection ....
[revisor inserts date].

Note: The bill states explicitly that the current prohibition
against connecting a drain with a district drain without the
approval of the drainage board also applies to the extension
of a drain that is connected to a district drain.

The bill also authorizes the drainage board to impose condi-
tions on the connection or extension of a drain, or the
removal of spoil banks. For example, the drainage board
could impose a condition requiring annexation of the terri-
tory to the drainage district if the territory had been drained
by connection to a district drain.

The bill authorizes the drainage board to issuc an order
requiring the correction of a violation of the statute. As pro-
vided under s. 88.21 (12), which is created by this bill, a court
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may enforce an order of the drainage board by injunctive
relief.

SECTION 113. 88.92 (2) of the statutes is renum-
bered 88.92 (2) (b) and amended to read:

88.92 (2) (b) Any person wielating who violates sub.
(1) may-befined-notmore-than-$50-and is liable to the
district for all damages caused by sueh the violation.

SECTION 114. 88.92 (2) (a) of the statutes is cre-
ated to read:

88.92 (2) (a) In this subsection, ‘“‘damages”
includes the payments that the drainage district would
have received during the time that the illegal connec-
tion or extension existed if the territory drained by the
illegal connection or extension had been annexed to
the district and an assessment for connection of the
drain under s. 88.405 had been levied.

NoTe: The bill deletes a criminal penalty for unapproved con-

" nection to a drain or removal of spoils. The bill also provides
that the measure of damages for an illegal connection or
extension of district drains includes payments that the district
would have received if the illegally drained territory had been

annexed to the district and an assessment for capital costs of
the district drains under new s. 88.405 had been levied.

SECTION 115. 88.94 (2) of the statutes is amended
to read:

88.94 (2) After receiving the petition the drainage
board or supervisors of sueh the town shall promptly
fix a the time and place of a hearing thereen on the
petition and shall give notice thereef of the hearing
under s. 88.05 (2) (b) to the owners and occupants of
all lands through or along which the drain may pass
and to the persons specified in s. 88.05 (4) (a).

SECTION 116. 893.93 (4) of the statutes is created
to read:

893.93 (4) An action by a drainage board for dam-
ages under s. 88.92 (2) shall be commenced within 3
years after the drainage board discovers the fact, or
with the exercise of reasonable diligence should have
discovered the fact of the damage, whichever comes
first, or be barred.

Norte: The bill creates a statute of limitations for an action by
a drainage board to recover damages for unapproved connec-
tions to or extensions of drains in a drainage district, or unap-
proved removal of spoils. None of the current statutes of
limitation clearly applies to this situation.

SECTION 117. 895.46 (8) of the statutes is created
to read:

895.46 (8) The protection afforded by this section
applies to any owner of land within a drainage district
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established under ch. 88 who undertakes work on a
drain if the work is approved by the drainage board.

NoTE: Section 895.46 (1) requires a political subdivision of the
state to reimburse its officers or employes for any judgments
against them for acts within the scope of their duties and for
associated attorney fees. This statute is clearly applicable to a
member or employe of a drainage board. However, much of
the work on individual drainage projects is undertaken by
landowners within a drainage district. The landowners may
either be paid for the work or may do it as an in-kind contri-
bution to the project. In either case, it is not clear that the
landowner in this situation is an “employe” of the drainage
board so as to enjoy the protection of s. 895.46 (1). This bill
makes s. 895.46 (1) explicitly applicable to landowners doing
work on-a drainage district project.

SECTION 118. Nonstatutory provisions; transfer of
drainage records. (1) Not later than the first day of
the 7th month beginning after the effective date of this
subsection, the clerk of court for each circuit court
having jurisdiction of the proceedings in a drainage
district under chapter 88, 1991 stats., or chapter 89,
1961 stats., shall transfer to the department of agricul-
ture, trade and consumer protection any records in the
possession of the clerk of court that pertain to the
drainage board or to any drainage district.

SECTION 119. Nonstatutory provisions; agricul-
ture, trade and consumer protection. (1) The autho-
rized FTE positions for the department of agriculture,
trade and consumer protection are increased by 1.5
GPR project positions for the purpose of performing
the duties under section 88.19 (4) to (6) of the statutes
for the period beginning on the effective date of this
subsection and ending on December 31, 1997, to be
funded from the appropriation under section 20.115
(7) (a) of the statutes.

SECTION 120. Appropriation changes. (1) In the
schedule under section 20.005 (3) of the statutes for
the appropriation to the department of agriculture,
trade and consumer protection under section 20.115
(7) (a) of the statutes, as affected by the acts of 1993,
the dollar amount is increased by $44,300 for fiscal
year 1994-95 to fund 1.5 FTE GPR project positions
authorized under SEcTION 119 (1) of this act.

SECTION 121. Initial applicability. The treatment
of section 88.172 of the statutes first applies to causes
of action which accrue on the effective date of this
SECTION.




