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SEC 3.01 Commissions and expenses. (1) The aggregate amount of |
underwriters’ and sellers’ discounts, commissions and other compen-
sation shall be reasonable, and, except for issuers specified in sub-
section (2Y of this rule, is presumed reasonable if, when added to the
other expenses paid or payable in connection with the offering and
sale of securities, the total of commissions and other expenses does
not exceed 15% of the aggregate selling price of the securities.

(2) With respect to the sale of redeemable securities of investment
companies registered under the investment company act of 1940:

(a) The maximum selling commission or discount is presumed
reasonable if it does not exceed 9% of the selling price of the security.
A redemption fee if charged is presumed reasonable if it does not
exceed 1% of the redemption price of the security, but the redemp-
tion fee is considered as a part of the selling commission in determin-
ing compliance with this provision.

(b) The aggregate annual expenses of every character paid or
incurred by any such investment company, inclusive of management
fees but exclusive of interest and taxes, are presumed reasonable if
they do not exceed 1% of the annual average net assets of such com-
pany, calculated at least quarterly on a basis consistently applied.
If the management fee of any such company or trust is subject to :
variation based on investment performance or otherwise, the factors
used as the basis for such variation shall not be inequitable in any
respect.

Histery: Cr. Register, December, 1969, No. 168, eff. 1-1-70,

SEC 3.02 Offering price. The offering price of any security shall
be fair and equitable to purchasers, taking into account all relevant
factors. With respect to common stock, the offering price shall be
reasonably related to the existing public market for the stock or to
the net earnings of the issuer as stated in the prospectus.

(1) If a registration statement relating to common stock is filed
in which the maximum or proposed offering price exceeds a multiple
of 25 times the net earnings per share of the issuer for the last 12
months or its average net earnings per share for the last 3 years
prior to the proposed offering date, or such other multiple of earnings
as the commissioner may prescribe in particular cases, the informa-
tion set forth below shall be filed in justification of the offering price.

Register, December, 1969, No. 188
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(2) If there is an existing public market for the stock, information
shall be filed justifying the adequacy of such public market, includ-
ing (a) the number of shares traded during each of the preceding 6
months, the number of stockholders of the issuer at the beginning
and end of such 6-month period, and the names and locations of
broker-dealers regularly making a market in the stock and of the
financial publications where market prices of the stock are regularly
quoted if the stock is not listed on a national securities exchange,
and (b) information accounting for any significant increase in the
price/earnings multiple of the stock over such 6-month period.

(3) If there is no existing public market for the stock, informa-
tion shall be filed justifying the proposed offering price in relation
to the recent offering and current market prices of the stock of com-
panies comparable tc the issuer in terms of size, history of opera-
tion, industry and products, and other relevant factors. Such in-
formation may be contained in an underwriter’s memorandum on the

issuer prepared in connection with the proposed offéring.

(4) The information prescribed in subsections (2) and (8) is not
required in the case of common stock of an issuer which is in the
promotional or development stage.

__~History: Cr. Register, December, 1969, No. 168, eff. 1-1-70.

SEC 3.03 Options and warrants. The amounts and kinds of options
and warrants to purchase securities issued or sold, other than ratably
to purchasers, in connection with a proposed offering of equity secu-
rities or securities convertible into equity securities, shall be rea-
sonable. Options and warrants are presumed reasonable if they

purposes shall be reasonable in number and method of exercise.
™(2) Options or warrants to underwriters are presumed reasonable

lif they satisfy all of the following conditions or if the offering has
 been reviewed by the committee on underwriting arrangements of the
i National Association of Securities Dealers, Inc., and has not been
‘ found to involve unfair and unreasonable underwriters’ compensation:

(a) The options or warrants are issued to managing underwriters
under a firm underwriting agreement, provided they are not trans-
ferable except among the partners or stockholders of the underwriter.

(b) The options or warrants do not exceed 5 years in duration
and are exercisable no sooner than one year after issuance.

(¢) The exercise price of the options or warrants is at least equal
to the public offering price plus a step-up of said public offering price
of either 7% each year such options or warrants are outstanding, so
that the exercise price throughout the second year is 107%, through-
out the third year 1149%, throughout the fourth year 121%, and
throughout the fifth year 128%; or in the alternative, 20% at any
time after one year from the date of issuance; provided that an
election as to either alternative must be made by the underwriters
at the time that the options or warrants are issued.

(d) The options or warrants are issued by a company which is in
the promotional or development stage, or which lacks a public market
for its stock, or other factors justify the issuance of options to
obtain underwriting services; provided that the direct commissions

Register, December, 1969, No. 168
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to the underwriters are lower than the usual and customary commis-
sions in the absence of such options or warrants.

(e) The prospectus used in connection with the offering fully dis-
closes the terms and the reason for the issuance of such options or
warrants, and, if such reason relates to future advisory services to be
performed by the underwriter, a statement to that effect is placed
in the prospectus.

(£) The value of the options or warrants shall be included in the
computation of underwriting commissions and discounts. The market
value of such options or warrants, if any, shall be used, and where no
market value exists, a presumed fair value of not less than 20% of
the public offering price of the stock to which the options or warrants
relate shall be used, unless evidence indicates that a different value
exists.

(3) Options or warrants issued to financing institutions, other than
underwriters, in connection with financing arrangements made by the
issuer are presumed reasonable if they satisfy all of the following
conditions:

(a) The options or warrants are issued in connection with the
issuance of the evidence of indebtedness of the loan.

(b) The options or warrants expire not later than 2 years after
the final maturity date of the loan.

(c) The options or warrants are issued as a result of bona fide
negotiations between the issuer and parties not affiliated with the
issuer.

(d) The exercise price of such options or warrants is not less than
the fair market value of the stock subject thereto on the date the
loan is approved.

(e) The number of shares issuable upon exercise of the options or
warrants multiplied by the exercise price thereof does not exceed the
principal amount of the loan.

(4) The total amount of options and warrants issued or reserved
for issuance at the date of the public offering shall be reasonable.
The amount of options and warrants is presumed reasonable if the
number of shares subject to such options and warrants, excluding
options issued to financing institutions and options issued in con-
nection with acquisitions, does not exceed either 109% of the shares to
be outstanding upon completion of the offering or 10% of the shares
outstanding during the period the registration statement is effective.
The number of options and warrants reserved for issuance may be
disregarded if the issuer files an undertaking or states in the pro-
spectus that the amount of outstanding options and warrants shall
not exceed the above amount durmg the period the registration
statement is effective,

(5) All options and warrants except those issued to financing in-
stitutions shall be issued at not less than fair market value on the
date of issuance, and the exercise price shall not be subject to change
by the issuer except in accordance with anti-dilution provisions in
effect on the date of issuance.

History: Cr. Register, December, 1969, No. 168, eff. 1-1-70.

SEC 38.04 Promotional or cheap stock. (1) An offering or sale of
equity securities or securities convertible into equity securities may

Register, December, 1369, No. 168
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be deemed unfair and inequitable to purchasers and to involve un-
reasonable amounts of promoters’ profits, or participations, if un-
reasonable amounts of promotional or cheap stock have been issued
or sold prior to the offering.

"(2) For the purpose of this rule, “promotional or cheap stock” in-
cludes any equity or convertible securities issued or sold within 2
years prior to the public offering date to persons who at the time of
such sale or issuance were underwriters, promoters, finders, officers,
directors, or controlling stockholders of the issuer, at a price lower
than or at a conversion rate or for a consideration not reasonably
related to the public offering price of such securities, in the absence
of any public market for such equity securities or any substantial
change in the earnings or financial position of the issuer.

(3) The issuance of promotional or cheap stock is presumed rea-
sonable if any of the following conditions are satisfied:

(a) The issuer was organized less than 2 years prior to the public
offering date and is in the promotional or development stage, the
promotional or cheap stock was issued at or shortly after the date
of organization, and the amount of promotional or cheap stock issued
to persons subject to this rule, when added to the number of shares
of stock subject to unexercised options and warrants issued to such
persons, does not exceed 25% of the amount of stock to be outstand-
ing on completion of the offering or outstanding during the period
the registration statement is effective.

(b) The amount of promotional or cheap stock issued to persons
subject to this rule, when added to the amount of unexercised options
and warrants issued to such persons, does not exceed 10% of the
amount of stock to be outstanding on completion of the offering or
outstanding during the period the registration statement is effective.

{c) The proposed oﬁermg price of the eqmty securities does not
exceed the multiple of earmngs prescribed in section SEC 3.02 k6))
for each of the last 2 years prior to the public offering date, after
taking into account the promotional or cheap stock issued.

(4) The commissioner may require as a condition of registration
of such securities that all or any part of the promotional or cheap
stock be deposited in escrow pursuant to section 551.27 1 (7), Wis.
Stats under such conditions as he may prescribe.

"History: Cr. Register, December, 1969, No. 168, eff. 1-1-70.

SEC 3.05 Promoters’ investment. (1) The offering or sale of secu-
rities of an issuer in the promotional or development stage may be
deemed unfair and inequitable to purchasers unless the fair value of
the equity investment of the officers, directors, and promoters of such
issuer, determined as of the offering date, equals at least 10% of the
total equity investment resulting from the sale of all the securities
which are the subject of the proposed offering.

(2) For purposes of this rule:

(a) The “fair value of the equity investment” of the officers, di-
'rectors and promoters means the total of all amounts contributed
'to the issuer in cash together with the reasonable value of all tangibie
assets contributed to the issuer, as determined by independent ap-
praisal or otherwise, and as adjusted by the earned surplus or
deficit_of the issuer subsequent to the dates of contribution.

/
Register, December, 1969, No. 168
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(b) “Total equity investment” means the total of the par or
stated value of all securities of the issuer outstanding or offered or
proposed to be offered, and the amounts of surplus of any kind, re-
gardless of description and whether or not restricted. .

(8) For purposes of this chapter, an issuer in the “promotional orj
development stage” means an issuer which has no significant record ];'
of operations or earnings prior to the proposed offering date or the /
offering of whose securities cannot be justified on the basis of such |

]

record. T
History: Cr. Register, December, 1969, No. 168, eff. 1-1-70.

SEC 3.06 Preferred stock and debentures. (1) The offering or sale
of preferred stock of an issuer may be deemed unfair and inequitable
to purchasers if the net earnings of the issuer for (a) its last year
prior to the offering or (b) the average of its last 8 years prior to
the offering, as stated in the prospectus, exclusive of nonrecurring
items, or the substantiated future earnings capability of the issuer,
is insufficient to cover the dividends on the securities to be offered or
sold.

(2) The offering or sale of debt securities, including debentures,
notes and bonds of an issuer, may be deemed unfair and inequitable
to purchasers if the cash flow of the issuer for (a) its last year prior
to the offering or (b) the average of its last 8 years prior to the
offering, as stated in the prospectus, exclusive of nonrecurring items
and adjusted for the issuance of the debt securities, or the substanti- :
ated future cash flow capability of the issuer, is insufficient to cover
the interest on the securities proposed to be so offered. -

(3) If the issuer has made or proposes to make any material acqui-
sitions subsequent to the last year specified in subsection (1) or (2)
of this rule, the earnings or cash flow for such year shall be restated
on a pro forma basis to include such acquisitions,

(4) The offering or sale of preferred stock or debentures by an
issuer in the promotional or development stage is deemed unfair and
inequitable to purchg.sers unless justified by the issuer or registrant
under subsection (1Y or (2).

(5) This rule does not apply to the offering or sale of (a) debt
securities by a nonprofit issuer, (b) industrial development revenue
bonds, (c) securities issued pursuant to a voluntary or involuntary
corporate reorganization, or (d) securities of an issuer whose financial
structure or the issuance of whose securities is regulated by federal
or state governmental authority.

History: Cr. Register, December, 1969, No. 168, eff. 1-1-70.

SEC 3.07 Non-voting stock. The offering or sale of equity securities
of an issuer having more than one class of equity securities authorized
or outstanding may be deemed unfair and inequitable to purchasers
if the class of equity securities to be offered or sold to such pur-
chasers (a) has no voting rights or (b) has less than equal voting |
rights, in proportion to the number of shares of each class outstand-
ing, on all matters, including election to the board of directors of the
issuer, unless preferential treatment as to dividends and liquidation
is provided with respeet to the class of equity securities offered or
sold or the inequality in voting rights is otherwise justified by th
issuer or registrant,

History: Cr. Register, December, 1969, No. 168, eff. 1-1-70.,

Register, December, 1969, No. 168
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SEC 3.08 Capitalization. The offering or sale of one class of securi-
ties may be deemed unfair and inequitable to purchasers if the aggre-
gate amount of the class of securities being offered is unreasonable
in relation to the aggregate amount of other classes of outstanding
securities of the issuer, consideration being given to the nature of the
issuer’s business and to other relevant factors. An offering of debt
securities or preferred stock is presumed reasonable if the aggregate
amount of stockholders’ equity and junior securities exceeds 50%
of the aggregate amount of the class of securities being offered, or
if the offering is justified by the prevailing debt-equity ratios in the
issuer’s industry or by the issuer’s history of interest or dividend
coverage.

History: Cr. Register, December, 1969, No. 168, eff. 1-1-70.

SEC 3.09 Incomplete registration statements. Any registration
statement which a registrant fails to complete or withdraw within
one year from the date of Ailing shall be deemed materially incom-
plete under section 551.28 (1) (a), Wis. Stats., and the commissioner
may issue a stop order denying effectiveness to such registration
statement. :

History: Cr. Register, December, 1969, No. 168, eff. 1-1-70.

SEC 3.10 Federal securities laws. The commissioner may issue a
stop order denying effectiveness to, or suspending or revoking the
effectiveness of, any registration statement filed pursuant to section
551.26, Wis. Stats., when he finds that the sale of securities pursuant
to such registration statement is or would be in violation of the
securities act of 1933 or the investment company act of 1940.

Hmtory: Cr. Register, December, 1969, No. 168, eff. 1-1-70.

SEC 3.11 Other causes for denial, suspension or revocation of regis-

‘tratmns The -enumeration of causes stated in sections SEC 3.01

through 3.107is not exclusive, and the commissioner may issue a stop

. order denyin /g effectiveness to, or suspending or revoking the effec-

tiveness of, AAny registration statement for any cause stated in sec-

‘tion 551.28, Wis. Stats., whether similar to or different from . the

causes enumerated in those sections, when necessary or appropriate
in the public interest or for the protection of purchasers.
History: Cr. Register, December, 1969, No. 168, eff. 1-1-70.

Register, December, 1969, No. 168



