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DEPARTMENT OF AGRICULTURE 1

Chapter Ag 1

PROCEDURE AND PRACTICE IN CONTESTED

CASES
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History: Chapter Ag 1 as it exlsted on Septernber 3(, 1971 was re-
bealed and a new chapter Ag 1 was created, Regigter, QOctober, 1971,
No, 190, effective November 1, 1871,

(A)g ‘%}01 Definitions, (1) “Person” is as defined In section 990.01
26), Wis. Stats. :

(2) “Department” means the State of Wisconsin Department . of
Agriculture.

(3) “Secretary” means the secretary of the department and in-
cludes his deputy.

{4) “Examiner” means the secretary or individual designated by
him to preside at a hearing.

(6) “Proceeding’” means the course of administrative procedure
End actions taken in the conduct of a contested case, and includes a
1earing.

(6) “Subpoena” includes a subpoenz duces fecum.

(7) “Hearing” means a procedure in which the parties may pub-
licly be heard and present evidence prior to a decision in a contested
cage,

(8) “Respondent” means the person named as a party in any con-
tested case and against whom a department order may be issued in:
that proceeding.

History: Cr, Register, October, 1971, No, 180, eff. 11-1-71; er, (8), Reg-
ister, December, 1372, No. 204, eff. 1-1-73,

Ag 1.02 Notice of hearing and complaint, Notices of hearing shall
be issued by the department and shall specify the time and place of
a hearing and the time for filing an answer to the complaint. The
notice shall be signed by the secretary. Complaints shall clearly and
coneisely state matters complained of in writing, and except for
complainty filed under section 100201 (9) (f), Wis. Stats, or by
the department of justice under section 100,20 (4), Wis. Stats.; shall
be subseribed by either the administrator of the division of the de-.
partment initiating the complaint or the secretary.

History: Cr, Reglster, October, 1871, No, 190, eff. 11-1-71,

Ap 1.03 Answers, The time for making answer fo the complaint
shall be as specified in the notice of hearing, but not less than 10
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days after service of the notice of hearing and compiaint, The answer
need not be in_ any particular form but shall be in writing sub-
scribed by the respondent or his agent or attorney, and shall state
respondent’s position regarding the allegations of the complaint.
The answer may be filed by personal delivery or mailing to the de-
partment, The examiner may for cause shown grant exfensions of
time to answer. .
History:; Cr, Register, October, 1971, No, 180, eff, 11-1--T1.

Ag 1.04 Defaults, When respondent fails to file a written answer
within the fime provided in the notice of hearing or any extension
thereof, or respondent files a written answer within such time but
failg. to appear at the hearing, respondent iz in default, the allega-
tions of the complaint may be taken as true, and a special order
isgued without further notice or hearing,

History: Cr, Register, October, 1871, No. 194, eff. 11-1-%1.

Ag 1,06 Hearings; pre-hearing conferences, (1} At any hearing
the examiner shall preside. In the presentation of evidence, the de-
partment shall he represented by its counsel or other representative
anthorized by the secretary, An examiner shall disqualify himself
if by‘reason of personal interest in or knowledge of the matter to
be heard he is unable to act fairly or impartially, No person who
has directly participated in the investigation of the matter to be
heard shall be designated or serve as examiner,

(2) The examiner, at any time prior to the commencement of &
hearing, may wvequire the parties or their counsel to appear at a pre-
hearing conference for the simplification of issueg or consideration
of other matters which may expedite or aid in the disposition of the
proceeding, and igsue such orders as necessary to carry out the afore-
stated purposes. All stipulations made at such conference shall be
made a matter of record and control subsequent proceedings,

(8) If any original document in a proceeding iz lost or withheld
by any person, or ig otherwise unavailable, the examiner may author-
ize the filing or use of a copy in place of the original, The examiney
may authorize the substitution of a copy of any original document
received in evidence as an exhibit and return the original to the
owner.

" History: Cr. Register, October, 1971, No. 190, eff, 11-1-T1; am. (2) and
(3), Register, December, 1972, No, 204, eff. 1-1--T3

. Ag 1,06 Service. Service of complaint, notice, ovder, subpoena or

other process of the department shall be made according to section

93.18, Wis, Stats, When a party shall have appeared by altorney

in any proceeding, service of papers shall be made upon the attorney.
History: Cr. Register, October, 1871, No, 190, eff. 11-1-T71,

“Ag i.O'I Subpoenas, Any party may request the examiner to issue
subpoenas to compel the attendance of witnesses (section 93.18 (2), -
Wis. Stats.).

History: Cr. Register, October, 1971, No, 190, eff, 11-1-71; am, Regis-
ter, December, 1372, No. 204, eff, 1»~1—73

Ag 1,08 Continuances, Continuances, postponements, adjournments,
recesses, and extensions of time may be granted or directed by the
examiner, Hearings may be recessed or adjourned aft the request
of any party adversely affected by the introduction of evidence con-
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stituting undue surprise to afford such party a fair and reasonable
opportunity to examine and study such evidence, .
History: Cr, Register, Qctober, 1971, No, 190, eff. 11-1-71,

Ag 1,09 Briefs, The examiner may requirve briefs and shall in-
dicate the date on or before which they shall be submitted,
History: Cr, Register, October, 1971, No, 190, eff, 11-1-71.,

Ag 1.10 Style of pleadings. All pleadings, notices, orders and other
papers filed in cotnection with any matter or proceeding before the
department shall be eaptioned “STATE OF WISCONSIN, DEPART-
MENT OF AGRICULTURE" and entitled “In the Matter of _______
(here state the nature of the proceeding) of
(here state the name of the party complained
against, if any), Respondent.” Docket numbers shall be included
when assigned by the department,

History: Cr, Register, October, 1371, No, 190, eff, 11-1-71,

Ag 1.11 Adverse witnesses, (1) Any party or any of his agents,
officers or employees with knowledge of material facts relevant to
the matter being heard may be examined by any other party adverse
in interest at a hearing as if under cross examination without making
such person his own witness. The testimony taken shall not be binding
on or conclude the examining party and may be rebutted or impeached.

(2) Any witness who is hostile, unwiliing, adverse or evasive may
with permission of the examiner bhe interrogated by leading questions
and impeached by the party calling him,

History: Cr, Register, October, 1971, No. 190, eff, 11-1-71,

Ag 112 Amendments and variances; parties. (1) The examiner
may at any stage of a proceeding direct or permit the amendment
or correction of any process, pleading or other defeet in the pro-
ceedings of a non-prejudicial nature on such terms as may be fair
and just, Any person who is a necessary party to the determination
of the issues in any proceeding may be made a party as the examiner
may authorize or direct,

(2) Subject to the approval of the examiner, proof at any hearing
may depart from the allegations of the complaint or answer and
the complaint or answer may be amended to conform to such proof.
Continuances shall be granted, on request, if undue surprigse results.
Introduction of evidence which tends to prove conduct, acts or omis-
siong of the same type, character or nature alleged in the comp]amt
or answer, shall not constitute undue surprise,

History: Cr., Register, October, 1871, No. 190, eff. 11-1-71,

Ag 1,13 Revocation and amendment of special orders. Any person
against whom a special order is issued may petition the department
in writing for revocation or amendment of a special order, The peti-
tion shall be served on zll parties to the proceeding which gave rise
to such order, and shall state the grounds upon which it is based and
the relief sought. The department may requive the filing of sup-
porting affidavits. Upeon receipt of a petition the department shall
notify all parties of record appearing in the proceeding of the filing
of the petition or requive the petitioner to serve such notices, Parties
of record may file a statement of position within 20 days after re-
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celpt; of the notice. The department may grant or deny the petltmn
in writing or bring the matter on for hearing,
History: Cr. Register, October, 1971, No, 180, eoff. 11-1-71,

‘Ag 114 Motions and procedural orders. (1) Motions other than
those made orally at a hearing shall be in writing and schediled
for hearing on notice by the examiner or order to show cause.

(2) The examiner may refuse to hear any motion which is frivo-
lous or made solely for the purpose of delay. Motions for extension
of time may be ruled on ex parte.

History: Cr, Reg'lster, October, 1971, No, 190 eff, 11 1i-71.

Ag 1,15 Consent orders and stipulations, The parties may stipu-
late to- the issuance of a consent order at any time before testimony
beging at a hearing on the merits of the complaint Stipulations nof
‘made on the record at a hearing Shatl be in wntmg' subseribed by
the parties.

History: Cr.‘Register. October, 1971, No. 180, eff. 11-1-T1.

Ag 1.16 Depositiong and discovery. (1) The examiner on application
of any party may by issuance of a subpoena or other appropriate
order authorize the taking of a deposition of a party or any other
person for discovery or other purposes, in such manner and upon
such terms and conditions as he may preseribe. Such subpoenas or
orders may require the production of documents or physical evidence,
Depositions may be taken orally or in writing, or upon written inter-
rogatories, Depositions may be authorized only for the purpose of
obtaining information or evidence not otherwise readily available
without the taking of a deposition, or which is reasonably calculated
to lead to the discovery of admissible evidence. The taking of a depo-
sition may be denied if it will result in undue delay of the proceedings.
Upon motion of any party, or at any time the examiner determines,
a. proponent of procedures authorized in this section may be required
to show good cause that such procedures are not being used for pur-
poses of delay or are not otherwise unnecessary or duplieative.

(2) On application of any party, the examiner may require any
other party to disclose the names and addresses of witnesses who will
testify at the hearing and to preduce for inspection or copying any
documentary or physzcal ev1dence to be used as evidence at the
hearing.

(3) Depositions may be taken before any person having power
to administer oaths. Examinations shall be conducted as on direct
examination, except that adverse parties or hostile witnesses may
be examined as under crosg examination.

{4) Depositions under this section may be used as evidence if
otherwise admissible under the same circumistances in which they
may be admitted in civil actions in courts of law,

(B). If. any part of a deposition is put in evidence, any party may
require the production of fhe remainder, or any other portion of
the deposition. Depogitions under this sectlon may be used for im-
peachment purposes.

. (6) Copies of all written mtelrogatones and cross interrogatories
shall be submitted to the examiner, Fach interrogatory shall be fully
and completely answered in writing and under oath, Answers, includ-
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ing objections, if any, shall be submitted to the requesting party,
with a copy to the examiner, within 10 days after service of the inter-
rogatory, or such other period as the examiner may specify, The re-
questing party may move for an order overruling objections which
are without merit and compelling an answer within such period of
time as may be designated by the examiner. e

(7) In lien of or in addition to procedures under subsection (6;,
any parly may serve upon any other party, with a copy fo the exam-
iner, a demand te admit or deny the genuineness of relevant docu-
ments or the existence or truthfulness of relevant facts. If the party
upon whom demand is made fails or vefuses to comply with the de-
mand or file objections setting forth grounds for such objections
within 10 days after serviee of the demand, the facts included in the
demand shall be taken as true. Answers or ohjections shall be under
oath. The party making the demand may move for an ovder overruling
objections which are without merit, and compelling an admission or
denial in accordance with the demand, ‘

(8) Upon fail}n'e of the /p/arty served to answer as required under
subsections (6)" and (7),"the examiner may, upon motion of the
requesting party, enter such order as may be fair and just, including:

(a) An order that designated facts and documents shall be taken
to be established in accordance with the claim of the party serving
the demand to admit or deny :

(b) An order refusing to allow the dischedient party to support
or oppose desighated claims or defenses, or prohibiting him from
introducing designated maiters in evidence.

{¢) An order striking out pleadings or parts thereof.

History: Cr. Register, October, 1971, No, 190, eff. 11-1-71; am. (1) and
(2), er. (6), (7) and (8), Register, December, 1972, No. 204, eff. 1-1-73.

Ag 1,17 Applicability. This chapter shall, to the extent applicable,
govern all proceedings in contested cases before the department,
whether or not initiated by complaint or petition. In adversary pro-
ceadings other than these based on a petition or complaint, the ex-
aminer may require the filing of such pleadings or statements of
position ag may be necessary to a determination of all issues,

Histoxy: Cr, Register, October, 1871, No, 190, eff. 11-1-71.

Ag 1,18 Enforcement. Violations of these rules or orders or of the
examiner issued thereunder requiring the production of evidence, ov
the testimony of witnesses or parties orally or in writing, or the per-
formance of any other act in aid of the proceedings may, in addition
to othey available remedies, be punishable under sections 93.21 (3)
or (4),Wis, Stats., as applicable,

History: Cr, Register, Decemper, 1972, No. 204, eff, 1-1-73.

l/
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