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Tax 11.001 Definitions and use of terms. In this chapter, unless oth-
erwise specified:

(3) “Consumers” are persons who purchase and use tangible personal
property, and sales to consumers are retail sales to which either the sales
or uge tax applies. Resale certificates should not be aceepted from con-
sumers.

{6) “Department” means the Wisconsin departmént of revenue.

(8) “Retailer” means a person who sells taxable tangible personal
property or a taxable service and who shall comply with all requirements
imposed upon retailers, including:
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(a) Obtaining a seller’s permit for each place of business in this state;
{b) Filing tax returns and paying tax;

(¢) Collecting use tax when applicable and remitting the tax with re-
turns; and

{d} Keeping proper records. (See Tax 11.92)
(12) “Tax” means the 4% Wisconsin sales or use tax.

(13) *“Taxable”, “subject to the tax”, “tax applies”, “the sale is taxa-
ble”, « T (speclﬁc tanglble personal property or a specific
service) is/are taxable”, or “the purchase of _____ -~ (specific
tangible personal property or a specific service) is taxable”, means that:
{a) The sales tax applies to a sale of the property or servlce, measured
by the gross receipts from the sale; or

(b) The use tax applies to the storage, use or other consumption of the
property or service sold, measured by the sales price.
History: Cr. Register, January, 1978, No. 285, eff. 2-1-78.
Tax 11,01 Sales and use tax return forms. (section 77.58, Wis,

Stats )d (1) For filing sales and use tax returns, the following forms shall
e use

(a) Form S-010. For occasional sales of motor vehicles.

bi l(b) Form 8-011, For occasmnal and non-Wisconsin sales of snowme-
iles. -

(c) Form 8-012 (also called “S'T-12"), The monthly, quarteriy or an-
nual return for each registered retailer and consumer holding a Wiscon-
sm seller 3 permit, .

(d) Form 5-012A (also called “ST-12A"). The annual information
return for each registered retailer and consumer holding a Wisconsin
seller’s permit.

(e) Form S-013f.-ForAlconcessionaires. (Annual return).

(f} Form 5-014. For concessionaires (single events) and temporary
sellérs, (limited). penods) o

. {g) Form S-016. For occasional bingo sales.

(h) Form 8-174, For determmation of taxable status of temporary
sellers and réporting of tax liability,*

{1) Form 8- 001U, For occasmnal and non- Wlsconsm sales of boats

G) Form S-050U (also called “UT- 5”) For consumers other than per-
sons holding a Wisconsin seller’s permit, retailers having a use reglstra-
tion certificate and nonresident contractors.

(k) Form SU-051. Fornonresident ¢ontractors hiaving a use tax liabil-
xty who do not have a Wlsconsm geller’s permit.

() Form A-R-1 (Department of Transportation form) For the occa-
stonal sale of aircraft.
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{2} Returns required to be filed with the department shall be filed by
mailing them to P.0. Box 8902, Madison, Wisconsin 53708 or by deliver-
ing them to 4638 University Avenue, Madison, Wisconsin.

Note: Forms may be obtained by mail request to the Wisconsin Department of Revenue,
P.O. Box 8903, Madison, Wisconsin 53708.

History: Cr. Register, February, 1978, No. 266, eff, 3-1-78,

Tax 11,03 Elementary and secondary schools and related organi-
zations, (section 77.54(4), (9) and (9a), Wis. Stats.} (1) DeriniTIONS,
(a) In this rule, elementary school means a school providing any of the
first 8 grades of a 12 grade system and kindergarten where applicable.
Secondary school means a school providing grades 9 through 12 of & 12
grade system and includes the junior and senior trade schools described
in section 119.30, Wis, Stats,

(b) Elementary and secondary schools include parochial and private
schools not operated for profit which offer any academic levels compara-
ble to those described in paragraph {(a} and which are educational insti-
tutions having a regular curriewlum offering courses for at least 6 months
in the year.

(¢) Elementary or secondary schools do not include flying schools,
driving schools, art schools, music schools, dance schools, modeling
schools, charm schools, or similar schools which do not offer systematic
instruction of the scope and intensity common and coimparable to ele-
mentary and secondary schools.

{2) SALES BY ELEMENTARY AND SECONDARY SCHOOLS. (a). Sales by ele-
mentgry or secondary schoels, the gross receipts from which are exempt,
include:

1. The sale or rental of books, yearbooks, annuals, magazines, directo-
ries, bulletins, papers or similar publications.

2, School lunches and library and book fines.

3. Rental of auditoriums or gymnasiums including any charges for
lights, heat, janitor fees and equipment.

4. Admissions to school activities such as athletic events, art and sci--
ence fairs, concerts, dances, film or other exhibits, lectures and school
plays, if the event is sponsored by the school, the school has control over
purchases and expenditures and the net proceeds are used for eduea-
tional, religious or charitable purposes. '

{h) The gross receipts of an elementary or secondary school from the
sales of admissions to recreational facilities, such as golf courses which
are open to the general public, are taxable.

(3) SALES BY SCHOOL-RELATED ORGANIZATIONS AND OTHERS. Sales hy
school-related organizations and ethers, the gross receipts from which
are taxable, include: ~

{a) The sale of class rings, photographs or caps and gowns rented or
sold to students by retailers or photographers whereby the school acts as
a collection agent for the seller, whether or not the school receives a com-
mission for such collection. The retailer {e.g., a photographer} is subject
to the tax on these sales.
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- (b) Sales made by school-related organizations, such as parent-
teacher associations and student organizations, not subject to the con-
trol and supervision of school officials,

(c) Sales of tangible personal property or taxable services by voca-
tional, technical and adult education schools.

(4) SALES TO SCHOOLS AND SCHOOL-RELATED ORGANIZATIONS. Under
section 77.64, Wis. Stats., gross receipts from sales to the following orga-
nizations are exempt: (a) All public schools, vocational schools, state
colleges and universities and public school districts. This exemption
may be claimed without use of an exemption certificate. A purchase or-
der shail be acceptable evidence of a sale’s exempt status.

{b) Private schools having certificates of exempt status. .

{c) Related organizations of private or public schools having certifi-
cates of exempt status. Such organizations include parent-teacher as-
sociations and student organizations.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969, except that gross receipts from sales by vocational, technical
and adult education schools are exempt for the period from July 1, 1972 through October 3,
1973.

‘History: Cr. Reglstar. November, 1977, No 263, eff. 12-1-77.

'I‘ax 1105 Governmentai units, (section 77.61 (3) and 77.54 (9a),
Wis. Stats.) (1). GENERAL. Sales by the state of Wisgonsin, any agency
thereof and governmental units within this state are génerally subject to
the Wisconsin sales tax. However, sales: by the Umtgd S\tates govern-
ment or any agency thereof are not taxable. .

{2) TaxapLE RECEIPTS, Tazable recexpts of govemmental units in-
clude gross receipts from the following: (a). Admissions to recreational
facilities (e. i reen fees, campgrouiy fees, swimming fees, ice skating
fees and park shelter house fee.5

{b) Food and gift atand sales (e £ sales of tangible persona] prop-
erty such as sandwiches, beverages, candy, cigarettes. (eftective Septem-
ber 1, 1975), ice cream, confectlons, tobacco products .posteards, books
and noveltles) Newspapers and periodicals regularly 1ssued at average
mtervals not exceedmg 3 months are exempt. i ‘

(c) Sales or rental of recreatmnal equipment and supplies.

(d) Charges for access 6 or use of athletlc faclhtes such as hasaball
and softball diamonds, stadiums and gymnasiums,

(e) Shles of electnclty, gas and steam by mummpal utliltles However,
Water sold through mains is' exempt

(ﬂ SaIes of maps, plat books, phobocoples or other prmted materlal

(g) Sales or rental of equipment and office furmture, including the
rental of motor vehicles to emplo Kes Governmental units shall not col-
legt tax on their sales of motor vehicles, Instead, the purchaser shall pay
‘the tax to the department of transportation when the motor vehicle is
reglstered

(h} Sales of bualdmgs or tlmber when the ‘purchaser acqulres such
property for removal.
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(i) Rental of lodging facilities to any person residing for a continuous
period of less than one month,

(j) Vending machines and amusement devices, if the governmental
unit owns the machine or has control over the gross receipts from the
machine and its contents,

(k) Sales of soda water beverages and beer, including sales of such
items by hospitals, sanitoriums and nursing homes to patients, employes
or guests.

(1) Charges for meals to “Huber” law prisoners.

{m) Sales of books and supplies. Such sales by vocational, technical
and adult education sohools are taxable, except for the period from July
1, 1972 through October 3, 1973, Such sales by elementary and secon-
dary schools are exempt,

(n) Sales of craft supplies for playground craft programs.

(0) Auction sales of tangible personal property, hut excluding motor
vehicles (see par (g) above).

(p) Sales and delivery of trees, shrubs or gravel to private purchasers.

(q) Sales of impounded animals, even though the amount received
may be designated as a placement fee.

(3) NoNTaXABLE RECEIPTS, Gross receipts of governmental units from
the following are not taxable: (a) Fees for licenses and permits (e.g.,
tavern, cigareite, hunting and fishing, marriage, building and septic tank
permits and LB, cards, but not camping permits}.

(b) Charges for parking motor vehicles and aircraft and docking and
storage of boats.

{c) Claims assessed against persons for damaging government prop-
erty.

{d) Rental of buildings or space, such as oflices, warehouses and
meeting rooms.

{e) Storage fees, notary public fees and bid deposits.

(f) Library fines or charges for a duplicate library card when no
charge is made for the original cards.

{g) Police escort and ambulance service charges,

{h) Separately stated fees for instruction, but not any amount reason-
ably allocable to the use of a facility for recreational purposes.

{i) Special assessments and fees for garhage or trash removal. How-
ever, sales of bags or receptacles for garbage or trash are taxable,

{j) Commissions on vending machines or amusement devices when
the governmental unit does not own the machines or have conirol of the
machines’ gross receipts and contents.

(k) Sales or rental of tangible personal property or services te other
governmental units, schools or organizations which hold a certificate of
exempt status.
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{1) Meals, food, food products or beverages {except soda water bever-
ages and beer) sold by hoespitals, sanitoriums and nursing homes to pa-
tients, employes or guests; dormitory meals furnished in accordance
with any contract or agreement by a public or private institution of
higher education; and meals sold to the elderly or handicapped by *“mo-
bile meals on wheels” on and after October 4, 1973.

(m) Service charges for snow removal, weed cutting, police officers at
social gatherings, service of legal papers (e.g., summons, complaints and
civil process) and ushers and door guards.

(n) Sales for resale, if supported by a valid resale certificate obtained
from the purchaser.

(0) Fees charged for admission to a university student union building.

(p) Charges for filing, entering, docketing, recording or furnishing
certified or uncertified copies of records by a state registrar, register of
deeds, health officers and eclerk of court under sections 59.42, 59,57,
69.24, Wis, Stats,, or by a filing officer under section 409.407 (2), Wis.
Stats,, and fees charged by a register in probate pursuant to section
263.34, Wis. Stats. -

(4) Purchases. Section 77.54 (9a), Wis. Stats., exempts sales to and
the storage, use or other consumption of tangible personal property and
services by this state or by any agency thereof, or any Wisconsin county,
city, village, town, school district, county-city hospital established under
section 66.47, Wis. Stats., sewerage commission organized under section
144.07 (4), Wis. Stats., metropolitan sewerage district organized under
sections 66,20 to 66.26, Wis. Stats,, or any other unit of government, or
any agency or instrumentality of 2 or more units of government within
this state. However, the exemption does not apply to governmental units
of other states. {a) A Wisconsin governmental unit need not give a re-
tailer an exemption certificate to purchase taxable property or services
without tax, A purchase order identifying the Wisconsin governmental
unit shall be acceptable evidence of the exempt nature of the purchase.

(b) A Wisconsin governmental unit’s payments to sellers for welfare
recipients’ purchases are generally subject to the tax, except when the
purchase is made directly by the governmental unit and;

1. The governmental unit gives its purchase order to the seller before
the sale is completed or the tazable service is performed;

2. The seller bills the governmental unit directly; and.

3. The seller retains a copy of each purchase order received from the
governmental unit to substantiate the exempt sale,

{c) Purchases by federal and state chartered credif unions are subject
to the sales taxz. The use tax shall apply to state chartered credit unions,
but not to federally chartered credit unions due to constitutional restric-
tions,

{(d) Purchases (such as for lodging, meals or uniforms) by employes
of a governmental unit are not exempt, whether or not the employe is
subsequently reimbursed for such purchases by the governmental unit.

Note: The Interpretations in this rule are effective under tho general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

Hiatory: Cr, Register, December, 1977, No. 264, eff. 1.1.78.
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Tax 11.08 Medical appliances, prosthetie devices and aids. (sec-
tion 77.54 (22), Wis. Stats.} (1} DevVICES FOR HANDICAPPED PERSONS, Sec-
tion 77.54 (22) (a), Wis. Stats., exempts gross receipts from the sale of
“Artificial devices individually designed, consiructed or altered solely
for the use of a particular physically disabled person so as to become a
brace, support, supplement, correction or substitute for the bodily
structure including the extremities of the individual.” This exemption
includes trusses, supports, shoes, braces and elastic hose when specially
fitted and altered to fit a particular person, “Altered” does not include
the adjusting of straps or seams but does include the bending of metal
stays, :

(2) PROSTHETIC DEVICES, APPLIANCES AND AIDS, Section 77.564 (22) (b),
Wis. Stats., exempts gross receipts from the sale of “Artificial limbs, ar-
tificial eyes, hearing aids, and other equipment worn as a correction or
substitute for any functioning portion of the body.” *Other equipment”
includes colostomy, ileostomy and urinary applances, artificial breast
forms and heart pacemakers. This exemption does not apply to gar-
ments designed to restrict or enhance the body's shape for cosmetic pur-
poses, or to wigs or hair pieces.

(3} EYE GLASSES. Section 77.564 (22) {d), Wis, Stats., exempts gross re-
ceipts from the sale of “Eye glasses when especially designed or pre-
scribed by an ophthalmelogist, physician, oculist or optometrist for the
personal use of the owner or purchaser.” This exemption does not in-
clude tools and supplies, eyeglass cases, eye shields, chains, clips or other
accessories associated with eye glasses. Frames for prescription glasses
are exempt.

{4) CRUTCHES AND WHEELCHAIRS, Section 77.54 (22) {¢), Wis. Stats.,
exempts gross receipts from the sale of “Crutches and wheelchairs for
persons who are iil or disabled.” This exemption includes open and
closed end walkers {with or without casters) and canes which provide
walking support by making contact with the ground at more than one
point.

(5) REPAIR PARTS AND SERVICE. Gross réceipts from the sale of repair
parts and service for exempt property are exempt.

Note: The interpretations in this rule are offective under the general sales and use tax law
on and after September 1, 1969,

History: Cr. Register, Septlember, 1977, No. 261, off. 1¢-1-77; am. {1) and (4}, Register,
July, 1978, No. 271, off, 8-1-78.

Tax 11.09 Medicines. (section 77.51 (21) and 77.54 (14}, Wis. Stats.)
(1) DzrinitioN, For the exemption in section 77.54(14), “medicines”
means any substance or preparation intended for use by externalor in-
ternal application to the human body in the diagnosis, cure, mitigation,
treatment or prevention of disease and which is commonly recognized as
a substance or preparation intended for such use.

(2) ExamrLEs oF MEDICINES. Medicines include the following items
described in subsection (1); '

(a) Bone pins.

{b) Dyes.

{c¢) Insulin (furnished by a registered pharmacist).
(d) Liquids,
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(e) Oxygen for medicinal purposes,
(f) Oral contraceptives.

(g) Pacemakers.

(h) Piils.

(i) Powders,

{}) Salves and ointments,
(k) Suppositories.

(l) Sutures.

{m) Vaccines.

(n) Vitamins.

l_(t:l) Other medicinal preparations consumed orally, injected or ap-
plied.

(p) Other articles permanently implanted in the human body which
remain or dissolve in the body.

(3) ITEMS WHICH ARE NOT MEDICINES, Items which are not described in
subsection {1) and which are not medicines include:

(a) Alcoholic beverages, soda water beverages or distilled water.
(b) Auditory, prosthetic, ophthalmic or ocular devices or appliances.

{c) Medical supplies (such as bandages, compresses, dressings, pads,
splints and supports).

{d) Medical instruments or equipment.

(e) Cast materials.

(f) Intra-uterine devices.

(g) Oxygen tanks,

(4) ExeMPT SALES OR USE OF MEDICINES. Medicines shall be exempt if:

(a) Prescribed by a licensed physician, surgeon, podiatrist or dentist
for treatment of a human being and dispensed on prescription filled by a
registered pharmacist in accordance with law.

(b) Sold to a licensed physician, surgeon, podiatrist, dentist or hospi-
tal for the treatment of a human being.

(c) Furnished by a licensed physician, surgeon, podiatrist or dentist
to a patient for treatment of the patient.

(d) Furnished by a hospital for treatment of any person by the order
of a licensed phﬂsician, surgeon, dentist or podiatrist. For this exemp-
tion, “hospital” has the meaning desczibed in section 140,24, Wis. Stats.,
and does not include nursing homes.

(_e) Sold to this state or any political subdivision or municipal corpo-
ration thereof, for use in the treatment of a human being; or furnished
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for the treatment of a human being by a medical facility or clinic main-
tained by this state or any political subdivision or municipal eorporation
thereof.

{5) TAXABLE sALES oF MEDICINES. Taxable sales of medicines include:
{a) Retail sales for use in laboratories.
~ (b} Retail sales for use on domestic animals.

(6} TAXABLE USE OF MEDICINES. Persons who sell medicines are subject
to the use tax on samples furnished without charge to hospitals, physi-
cians, surgeons, podiatrists or dentists,

Note: The interprotations in this rule are effective under the general sales and use tax law
on and after September 1, 1969,

History: Cr. Register, September, 1977, No. 261, off. 10-1-77.

Tax 11.10 Oceasional sales. {sections 77.61 {10) and 77.54 (7), Wis,
Stats.) (1) GeneraL. Sales of tangible personal property and taxable
services are not taxable if they are exempt “occasional sales”. However,
if the number, scope and character of the sales are such that they exceed
the standards in the statutes and this rule, a {axable sale occurs.

-(2) StatuTes, (a) “QOccasional sales” is defined in section 77.51 (10),
Wis, Stats,

(b) Section 77.54 (7), Wis. Stats., exempts most occasional sales from
the sales and use tazes.

{3) SALES BY NONPROFIT ORGANIZATIONS. No special statute exempts all
sales by nonprofit organizations. However, the following sales by neigh-
borhood, religious, charitable, civic or educational organizations and
other nonprofit organizations which eonduct one or more fund raising
el\;ents during the year shall be occasional sales under the conditions
shown:

{a) Admissions or tickets. Sales of admissions or tickets to an event
conducted by a neighborhood association, church, civic group, garden
club, social c{ub or similar nonprofit organization shall be exempt occa-
sional sales if: .

1. The event does not involve professional entertainment;

2. The organization is not engaged in a trade or business and is not
otherwise reguired to have a seller’s permit; and

3. The organization did not conduct more than 3 events involving sales
of acdmissions or tickets in the previous calendar year, no more than 3 are
anticipated during the current calendar year and such events do not fall
on more than 7 days within the calendar year. If 3 or less events are
anticipated, but a fourth event takes place during the year, only the
fourth event shall be taxable. However, in the following year, all events
shall be taxable, even though there are 3 or less of such events in that
year, ' '

(h) Meals, food and beverages. Sales of meals, food, food products,
and beverages for direct consumption at an event (e.g., church supper or
refreshment stand at a fair) by a neighborhood association, church, civie
group, garden club, social club or similar nonprofit organization shall be
exempt occasional sales if:
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1. The organization is not engaged in a trade or business and is not
otherwise required to have a seller’s permit; and

2. The organization conducted no more than 3 events involving sales
of meals, food, food products and beverages in the previous calendar
year, no more then 3 are anticipated during the current calendar year
and such events do not fall on more than 7 days within the ¢alendar year,
If 3 or less events are anticipated, but a fourth event takes place during
the year, only the fourth event shall be taxable. However, in the follow-
ing year, all events shall be taxable, even though there are 3 or Iess of
such events in that year,

(c) Other sales of tangible personal roperty and services, Sales of

ible personal property (e.g., light bulbs, Christmas trees and candy)

services (e.g., parking) _other than sales covered by par. (a) and

(h) —by a neighborhood association, church, civic group, garden club,

ﬁl&l l}: ub or similar nonprofit organization shall be exempt occaslonal
o8

1. Tha organization is not e Iﬁaged in a trade or business and is not
otherwm reqmred to have a seller’s permit; and

. 2. The gross recezpta from thess salea do not exceed $1,000 within a
calendar year.

(d) Exceedmg the .$1 000 standard Nonpmﬁt orgamzatlona with
sales ex are taxable on all receipts unless the
depa:tment o revenue determ es that their sales of property or ser-
vices are isolated and sporadic and that the organizations are not en-
gaged in a part-time business or a partml vocation or occupation, Any
organization may request a determination from the department as to
whethsr it guah.gea for the exemption. The request should be made in
vmtim. listing items or services sold, unit coats and selling prices, antici-

total groes receipts from all sales activities for the calendar year,
tha number of days duration of sales throughout the year, and any other
inforvaation that will assist the department in its determination. Re-
queats for euch determinations should be sent to the Wisconsin Depart-
ment of Rmue, Incore, Sales, Inheritance and Excise Tax Dmsmn,
P.O. Box 80802, Madison, Wisconsin 53708,

(e) Each catego of sale listed in pars. (a), (b) and (c) shall be
treated separately. However, if an organization exceeds the exempt oc-
casjonal sales standard in any category, it shall obtain a seller’s permit
and pay a tax on sales in all categories. For example, if an organization
engages in esparate activities described in pars. (a), (b) and (¢} during
a year and has a fourth “admissions” event (but only one “meal” event
and $600 receipts from sales of other tangible personal property at that
time), it ahall obtain a seller’s permlt and pay the tax on receipts from
the fotirth “admissions” event and all subsequent receipts from “meal”
events and from subsequent sales of other tangible personal property or
services. If the $1,000 standard described in par, (c) is exceeded, all re-
ceipts from sales of property or services described in that par agra h and
all subsequent receipts from admissions and meals shallll))e taxable,

{4) SALES WHICH ARE NOT OCCASIONAL SALES. The following transac-
tions shall not be exempt occasional sales: (a) Sales by a person who
holds or is required to.hold a seller’s permit, For example, sales of used
equipment by a retail store or vending machine operator are taxable,

Reglster, July, 1978, No. 271




DEPARTMENT OF REVENUE 127

(b} The sale of a business or the assets of a business when the seller
holds or is required to hold a seller’s permit. The tax applies to the por-
tion of the gross receipts reasonably attributable to the taxable personal
property such as equipment, furniture and fixtures, )

{¢) Sales of motor vehicles, aircraft, boats, mobile homes, snowmo-
- biles, trailers and semitrailers, except as specifically provided in section
77.64 (7), Wis. Stats. Unless exempt, a use tax shall be paid by the pur-
chaser at the time the motor vehicle, aircraft, boat, snowmobile, trailer
or semitrailer is registered or the mobile home is registered or titled for
use within this state. Except as provided in section 77.54 (7), Wis,
Stats., the occasional sales of snowmobiles, mobile homes, trailers and
semitrailers required to be registered or titled under the laws of Wiscon-
sin are taxable effective August 1, 1977,

(d) Sales made by persons who hold themselves out to the public as
engaged in business, even though their sales may be few and infrequent.
Fhis includes the sales of works of art, handmade articles, antiques or
used property by artis{s or others who are pursuing a vocation or part-
time business as a seller of such property.

(e) Sales by persons conducting bingo games.

{f) Sales by persons engaged primarily in the business of making non-
taxable sales of personal property, such as manufacturers, wholesalers
and grocers. Since these persons are in the business of selling tangible
personal property, the mere fact that only a small fraction of their total
sa{es are taxable retail sales does not make these sales exempt occasional
sales,

* {6) SALES WHICH ARE OCCASIONAL SALES. The following sales shall be
exempt occasional sales: {a} Sales of fishing bait by minors who are not
licensed or required to be licensed as bait dealers, if the sales are made
by minors not required to hold a seller’s permit for some other activity,
such as operating a lunch stand. {Under section 29.137 (3), Wis. Stats.,
all bait dealers must obtain a license from the Wisconsin department of
natural resources except that “resident children under 16 years of age,
without license or permit, may barter or sell bait to consumers, but no
such resident child shall make bait sales totaling more than $500 annu-
ally.”} However, sales of bait by licensed bait dealers are taxable with-
out regard to the total amount of gross receipts from such bait sales.

(b) Sales of soft drinks by employe groups whose markup (gross
profit) from such sales does not exceed $260 per year. These groups are
deemed consumers and need not obtain a seller’s permit. Their suppli-
ers, however, shall ireat all sales to such groups as taxable retail sales.

(¢) A garage, lawn and rummage sale held at a brivate residence by a
personn who does not have a seller’s permit, if the gross receipts from
such sales are less than $500 during the calendar year.

(d) Auction sales of personal farm property and household goods. -
(See rule Tax 11,50},

Note: The interpretations in this rule are effective under the general sales and use taz law
on and after September I, 1969 unless otherwise noted in the rule.

History: Cr. Register, July, 1978, No. 271, efl. 8-1-78.
Register, July, 1978, No. 271




128 WISCONSIN ADMINISTRATIVE CODE

Tax 11,12 Farming, agriculture, horticulture and floriculture,
{sections 77.52 (2) (a) 10 and 77.54 (3}, (8m) and (27), Stats.) (1) STar-
UTES. Sections 77.564(3) and (3m), Wis. Stats., provide exemptions for
certain sales to persons who are engaged in farming, agriculture, horti-
culture and floriculture as a business enterprise. Persons who contract
with farmers to do agreed upon johs are not engaged in farming as a
business enterprise. :

{2) Dermvutions. (a) “Farming” means the business of producing
food products or other useful crops by tilling and cultivating the soil or
by raising cattle, sheep, poultry, domesticated rabbits or other animals
which produce a food product or which are themselves a food product. In
addition, consistent with chapters 29 and 94, Wis, Stats., “farming” in-
cludes raising pheasants, foxes, fitch, nutria, marten, fisher, mink,
chinchilla, rabbit, caracul and bees; producing honey products by a bee-
keeper of 80 or more hives; commercial raising of fish for food; commer-
cial breeding and raising of horses for sale; and raising sod. “Farming”
does not include home gardening and other similar noncommercial ac-
tivities; breeding or raising dogs, cats, other pets or animals intended for
use in laboratories; operating sporting or recreational facilities (e.g., rid-
ing stables or shooting preserves); operating stockyards, staughter-
houses or feed lots where livestock is held for a short period of time;
lumbering and logging, and pulpwoed and sawmill operations; milling
and grinding grain; and preparing sausage, canned goods, jellies, juices
OF Syrup. :

(b) “Horticulture’’ means the business of producing vegetables, vege-
table plants, fruits and nursery stock, including the operation of com-
mercial nurseries and orchards. “Nurseries” do not include businesses
which hold stock for purposes cther than propagation or growth, Horti-
culture does not include the business of servicing plants owned by
others; the raising of trees as timber; or lumber or sawmill operations,

{c) “Floriculture” means the business of producing flowers, Christ-
mas trees or other decorative trees, plants or shrubs, including such op-
erations as greenhousea. _

{d) “Dairy farming” means the business of feeding and raisiﬁg cattle
and other milk producing animals, but does not include operations such
a8 pasteurizing, homogenizing or making butter, cheese or ice cream.

(3) OBTAINING EXEMPTION CERTIFICATES. A retailer shall have a signed
exemption certificate for every exempt sale made to a farmer. The stan-
dard “Farmer’s Exemption Certificate” (F'orm S$-206) provides for con-
tinuous use under certain conditions, The certificate shall be used only
for categories of items listed on it. Every invoice to which the certificate
refers must contain the seller’s name, the farmer’s name and address,
the date of sale and a brief description of the product sold.

(4) STATUTORY EXEMPTIONS. (a) Section 77.54(3). Section 77.64(3),
Wis, Stats., exempts: “The gross receip{s from the sales of and the stor-
age, use or other consumption of tractors and machines, including ac-
cessories, attachments, fuel and parts therefor, used directly in farm-
ing, including dairy farming, agriculture, horticulture or floriculture, but
excluding automobiles, trucks, and other motor vehicles for highway
use, when engaged in by the purchaser or user as a business enterprise,
but the purchaser of property exempt under this subsection shall be Ha-
ble for use tax under s. 77.57 at the time any more than nominal other
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use, including job contracting other than the performance of farm ser-
vices by one farmer for another with machinery customarily used hy the

performing farmer in his own farming operation, is made of such prop-
erty.” (Emphasis added.)

1, “Directly”. Items used “directly” in farming include a plow and a
combine. Items of “indirect” or non-qualifying use include typewriters,
electric drills or other repair tools, dog and cat food, fuel oil for the
home, lawn and garden tractors.

2. Accessories, attachments and parts. Included within the exemp-
tion are accessories, attachments, parts and fuel for tractors and ma-
chines used directly in agriculture. “Accessories” and “attachments” in-
clude devices designed to be mounted on a machine or to be pushed or
pulled by a machine. Examples include farm wagons and portable pipes
attached to mobile irrigation pumps. A machine “part” means a durable
unit of definite, fixed dimensions and includes tractor cabs, oil filters and
slow-moving-vehicle signs. Canvas covers and paint for exempt ma-
chines are exempt, “Parts” does not include fluids (e.g., antifreeze or
lubricants) nor milk filters which must be replaced every time a machine
is used. These are “supplies” rather than “parts” and are not exempt.
The exemption for fuel for farm machines does not apply to purchases of
electricity.

8. Machines. “Machines” include auxiliary power generators, bale
loaders, balers, barn cleaners, barn elevators, chain saws for orchard use
(not for use in lumbering, pulping or cutting firewood), choppers, con-
veyors, corn pickers, crop conditioners, crop thinners, cultivators, discs,
- drags, and loaders, electric clippers and hoof trimmers, electric dehorn-
ers, electric fence charges (not fencing or insulators), electric foggers,
feed elevators and augers, fork lifts, grain dryers and grinders, harrows,
harvesting combines, hay wagons, manure spreaders, milk coolers, milk-
ing machines (including piping, pipeline washer and compressor},
mowers, planters, plows, powered feeders (not including platforms or
troughs constructed from ordinary building materials), powered pos-
thole diggers, pumps and associated portable piping for irrigation, rock
pickers, rotary hoes, silo unloaders, space heaters (not for residential
gse and not realty improvements), sprayers, stalk shredders and win-
rowers.

4, Realty improvements. a. Certain machines in addition to those in
subd. 3 qualify for the exemption if purchased by farmers directly from
retailers, even though they are used to make realty improvements, Ma-
chines included are automated livestock feeder bunks (but not ordinary
building materials) , automatic stock waterers {powered by electricity or
watet pressure and built into a permanent plumbing system}, automatic
water softners (e.g., for milkhouses), barn fans and blowers and other
ventilating units, unit heaters and other heating units, water heaters
serving production areas, and water pumps serving production areas.

b. However, a person (such as a plumbing contractor) who contracts
with a farmer to provide and install such a machine permanently into
real estate is a consumer of the machine, not a seller. Such a contractor,
not being a farmer, may not furnish a Farmer’s Exemption Certificate on
the person’s purchase of the machine. Being the consumer, the contrac-
tor must pay the sales tax to the supplier or report the use tax on.the
purchase price directly to the department.
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5. Motor vehicles. Specifically excluded from the statutory exemption
are “motor vehicles for highway use”, “For highway use” means licensed
for that use or designed primarily for that use even though not licensed,
Examples include motor trucks, automobiles, station wagons, self-pro-
pelled feed mills, buses and motorcycles. Sales of parts, supplies and
repairs for these vehicles, nurse tanks and trailers designed primarily for
highway use are also taxable.

6. Other non-exempt sales. The exemption does not apply to:

a. Tools used in construction or for making repairs to real estate or
farm machinery, such as biock and tackle sets, chain hoists, cutters, elec-
tric drills, hammers, hand tools, planers, sharpeners, sanders, saws and
wheelbarrows.

b. Building materials used to repair or improve real estate such as ce-
ment, drain tile fencing, light fixtures, lumber, nails, stanchions and un-
derground and fized in place water supply systems,

.¢. Applicators for insecticides (non-powered), cattle chutes, far-
rowing crates, fead carts, fire extinguishers, flood gates, gravity flow
feeders (non-powered), saddles and Eridies, incinerators, lawn and gar-
den tractors, portable calf stalls, rope and cable, scales, self-treating sta-
tions (oilers), snowmobiles, stationary salt and mineral feeders.

7. Use tax. A person who buys without tax by claiming the farming
exemption owes the use tax at the time the person uses the item
purchased more than nominally for a nonexempt purpose.

(b) Section 77.54(3m). Section 77.54(3m), Wis. Stats., exempts:
“The gross receipis from sales of and the storage, use or other consump-
tion of seeds for planting, plants, feed, fertilizer, soil conditioners,
sprays, pesticides, fungicides, breeding and other livestock, poultry,
farm work stock, baling twine and baling wire, and containers for fruits,
vegetables, grain and animal wastes used exclusively in farming, includ-
ing dairy farming, agriculiure, horticulture or floriculture when engaged
in by the purchaser or user as a business enterprise.” (Emphasis added.)

1. Seeds for planting. “Seeds for planting” includes seeds for alfalfa,
blue grass, canning peas, clover, field corn, field peas, rye grass, sweet
corn, timothy and vegetable seeds; plant parts capable of propagation;
and bulbs, “Seeds for planting” does not include sod.

2, Plants. “Plants” include herbs, shrubs or young trees, slips or sap-
lings planted or ready to plant.

3. Feed. a. “Feed” includes processed vegetable and animal products
and essential minerals required for the normal nutritional needs of live-
stock, poultry and domestic fur bearing animals and other materials
which are required for the normal nutritional needs of animals in some
domestic environments, such as vitaming A, B-complex, D and E. Essen-
tial minerals inelude phosphorous, calcium, sodium, chlorine, iodine,
iron, copper, sulfur, potassium, magnesium and zine, Common feed ad-
ditives containing these substances include cod liver oil, salt (granular
or b%ock), ground limestone, fish oil, fish meal, oyster shells and bone
meal.

b. “Feed” includes medicated feed or drug carriers purchased for use
as an ingredient of medicated feed, the primary purpose of which is the
prevention of diseases in livestock or poultry. “Feed” does not include a
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mixture labeled and sold for specific trealment or cure of a disease.
Medicines (including antibiotics) which are administered to animals or
poultry directly or as an additive to drinking water are taxable.

4. Fertilizers and soil conditioners. a. “Fertilizer” means any sub-
stance containing nitrogen, phosphoric acid, potash or any recognized
- plant food element or compound which is used primarily for its plant
food content to improve the soil’s agricultural qualities. “Fertilizer” and
“soil conditions” include fertilizer and insecticide combinations, agri-
cultural minerals, carbon dioxide for application to land, urea, sewage
sludge, liquid spray mixtures of minerals and plant nutrients, lime, com-
post, manure, peat moss and soy bean straw.

b. “Fertilizer” and * soil conditioners” do not include fill dirt, top soil,
wood chips, wood shavings, litter and hormone growth stimulants. (The
difference hetween fertilizers and hormone growth stimulants is that
fertilizers nourish plants whereas hormone growth stimulants act upon
the cellular structure.)

b. Sprays, pesticides and fungicides. “Sprays”, “pesticides” and
“fungicides” include disinfectant sprays, fly sprays and preparations
used to destroy insects, mites, nematodes, slugs or other inveriebrate
animals injurious to plants and animals; chemicals used for erop disease,
pest and weed control, including insecticides, rodenticides and pesti-
cides used to sanitize and clean dairy equipment. Products used to sani-
tize dairy equipment are exempt, if registered with the department of
agriculture under section 94.68, Wis. Stats., as a pesticide or fungicide.

6. Containers for fruits, vegetables, grain and animal wastes. a. “Con-
tainers for fruits, vegetables, grain and animal wastes” includes any kind
of personal property which is purchased exclusively for holding or stor-
ing fruit, vegetables, grains or animal wastes. The phrase does not in-
clude feed carts designed to hold various green and dry feeds.

b. A complete corn crib or grain hin may be purchased “knocked-
down” in kit form and still qualify for this exemption. However, a person
who contracts with a farmer to provide and install such a bin perma-
nently into real estate is a consumer of the bin, not its seller, Such a
contractor, dealer or installer, not being a farmer, may not furnish a
Farmer’s Exemption Certificate on the bin’s purchage. Being the con-
sumer, not a seller, the contractor must pay the sales tax to the supplier
or report the use tax on the purchase price directly to the department. A
farmer who wishes to utilize the farmer’s exemption certificate on the
purchase of a grain bin or corn crib normatily built on & slab or otherwise
affixed to real estate may purchase the crib or bin separately and do any
necessary installation work. y

¢. The exemption for animal waste containers became effective July
31, 1975. As a result, farmers may purchase animal waste containers
without tax or the component parts thereof, by issuing their supplier a
properly completed “single purchase” Farmer’s Exemption Certificate.

d. Silos are not included in the exemption, The purchaser of materials
used in building a silo must pay the sales tax to the purchaser’s supplier.
A silo unloader may be purchased by a farmer as an exempt machine.

e. Milk cans are not covered by the farmer’s exemption, but may be
purchased without tax under the general exemption for shipping materi-
als if they are used to transfer milk to the purchaser’s customers,
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7. Livestock and pouliry. “Livestock” and “poultry” include animals,
the products of which are normally used as food for human consump-
tion, and domestically raised fur bearing animals (such as those
purchased for breeding) .

8. Farm work stock. “Farm work stock” means animals, such as draft
horses and mules, which are used exclusively in farming, The phrase
does not include dogs, riding horses, racing horses or laboratory animals.
'The food for animals which are not farm work steck is taxable {e.g., dog
and cat food),

9. Semen, Effective July 22, 1971 semen used for artificial insemina-
tion of livestock is exempt.

(5) SERVICES FURNISHED TO FARMERS. {8} The repair, service, altera-
tion, fitting, cleaning, painting, coating, towing, inspection or mainte-
nance of tangible personal property which farmers may purchase with-
out taz under sections 77.54 (3} and (3m), Wis. Stats,, are also exempt
from the sales and use tax under s. 77.52(2) (a) 10, Wis. Stats, Thus,
farmers may claim an exemption on the repair services for their tractors
and other farm machines, but not on their furnaces, office machines or
electric drills, Similarly, they may claim an exemption when having
draft horses shod, but not when having riding horses shod.

(b) Breeding fees, and charges for artificial insemination of animals
and veterinarians’ services are not taxable.

{c) The exemptions under section 77.54 (3), Wis. Stats., do not apply-
to farmers’ purchases of other services which are taxable under section
77.52(2) (a), Wis, Stats., (e.g., telephone, electricity, laundry, dry clean-
ing and photographic services) .

(8) SERVICES PROVIDED BY FARMERS, {a) Nontaxable services. The fol-
lowing services performed by farmers are not subject to the sales tax:

1. Custom work. The performance of custom farm services by one
farmer for another farmer, such as harvesting hay or grain.

2, Training animals. The training of horses, dogs or other animals.

(b) Taxable services. The following services performed by farmers
are taxable:

1. Boarding animals. The boarding of dogs, cats, riding horses, ponies
or other recreational animals, The entire boarding charge is taxable, but
the retailer may purchase the feed for the animals without tax by sup-
plying a properly completed Resale Certificate,

2. Grooming animals. The grooming of recreational animals,

Note: The interpretations in this rule are effective under the general sales tax law on and
after September 1, 1969 unless otherwise noted in the rule.

History: Cr. Register, March, 1978, No. 267, eff. 4-1-78.

Tax 11.13 Sale of a business or business assets. (sections
77.61(10) {(a) and (b) and 77.64(7), Stats,) (1) GENERAL, The sale of
business assets consisting of tangible personal property by a person who
holds or is required to hold a seller’s permit at the time of the sale is
subject to the sales tax. (a) The tax applies if the business assets are sold
as: 1. A disposition of surplus assets of a continuing business.

Register, July, 878, No. 271




DEPARTMENT OF REVENUE 133

2. A single transaction or series of transactions at the time of termina-
tion of a business.

3. Piecemeai sales, whether part of a continuing business or upon ter-
mination.

(b) The tax does not apply to merchandise inventory purchased for
resale in the regular course of the purchaser's business.

(2) EfFECT OF HOLDING A SELLER’S PERMIT, Pursuant to section 77.51
(10) (a), Wis, Stats., a person holding or required to hold a seller’s per-
mit at the time of digposition of business assets may not claim the occa-
sional sale exemption. A person may qualify for the occasional sale ex-
emption if that person delivers the seller’s permit to the department for
cancellation prior to the disposition. However, the holder of a seller’s
permit must wait until ceasing business before delivering the permit to
the department because a person may not continue regular business op-
erations without a permit.

(3) DELIVERY OF SELLER’S PERMIT. A permit holder may deliver the
seller’s permif to the department for cancellation in any one of the fol-
lowing ways;

(a) Retailers may peraonally deliver their seller’s permits to a repre-
sentative of the department’s Income, Sales, Inheritance and Excise Tax
Division at the representative’s office during regular office hours. The
department shail presume the permit was received at 12:01 a.m. on the
day it is received.

. {b) The seller’s permit may be mailed to the department (P.0O. Box
8902, Madison 53708) accompanied by a letter requesting that the per-
mit be canceled on or after the postmark date. Delivery is effective at
12:01 a.m, on the postmark date of a postpaid properly addressed envel-
ope, if the envelope and its contents are actually received by the depart-
ment,. If the retailer desires assurance that the department has received
the permit, the retailer may use certified mail, return receipt requested.

(e) If the retailer’s seller’s permit is not available to be delivered (for
example, if it has been lost or destroyed), the retailer may send a letter
requesting the cancellation of the permit on or after the postmark date,
The letter should clearly explain why it is not possible to deliver the
actual seller’s permit.

{4) CANCELLATION OF SELLER’S PERMIT. {a) Although a seller’s permit
may be deemed to have been delivered and canceled on a postmark date
gnder sub. (3), cancellation shall not be effective prior to the postmark

ate, ' '

(b) If a permit is delivered to the departinent for cancellation, the
permitee shall immediately qualify for the occasional sale exemption,
even though the person contemplates a subsequent sale of fixtures or
equipment. The person shall not qualify for the occasional sale exemp-
tion, however, if the person holds or is required to hold another seller’s
permit for some other sales operation.

(c) The fact that a business ceases operations and no longer conducts
its day to day sales of tangible personal property or taxable services shall
not result in the automatic cancellation of a seller’s permit. Section
77.52(12), Wis. Stats., requires a permitee to “. . . forthwith surrender
his permit. . .” when ceasing to operate as a seller. If the permitee does

Register, July, 1978, No, 271




134 WISCONSIN ADMINISTRATIVE CODE

not surrender the permit at that time, the person shall not qualify for
the occasional sale exemption until the permit is surrendered to the de-
partment for cancellation.

(6) THE “AcTivITY” REQUIRING A PERMIT. Under section 77.51 (10) (b),
Wis, Stats,, the transfer of substantially all the property held or used by
a person in the course of an “activity” for which a seller’s permit is re-
quired shall be an occasional sale if, after such transfer, the property’s
real or ultimate ownership is substantially similar to that which existed
hefore the transfer. The “activity” contemplated in this statute relates
solely to the distinction between an activity for which a seller’s permit
would be required and an activity for which a permit would not be re-
quired. Since permits issued by the department are general in nature
and can be used to sell any kind of tangible personal propetty or tazahble
services, “activity” for which a permit would be required under the stat-
ute means the sum total of all of a person’s operations which require the
holding of a seller’s permit. For example, assume that a person who
holds a seller’s permit operates a tavern and restaurant and disposes of
the entire restaurant operation, That person cannot meet the exemption
re?uirements of 8, 77.51(10) (b) because the person must continue to
hoid a seller’s permit o operate the tavern, The tavern and restaurant
(and any other operation engaged in by the person which produces re-
ceipts subject to the sales tax) are all part of the activity requiring the
holding of a selter’s permit.

Note: The interpretations in this rule are effective under the general sales tax law on and
after September 1, 1960, except for subsections (2), (3) and (4). The procedure described in
subsections (2}, (3) and (4) are effective May 4, 1976 and reflect the Wisconsin Supreme
Court's decision in Three Lions Supper Club, Ltd. v. Dept. of Revenue (May 4, 1976), 72
Wis. 2d. 6548. .

History: Cr. Register, March, 1978, No. 267, eff. 4-1-78.

Tax 11,17 Hospitals, clinics and medical professions. (sections
77.61(21), (22) and (22m), 77.62(2) (a) 1 and 77.54 (14}, (20) (c)4 and
(22), Wis, Stats,) (1) GENERAL. {a) Although professional personnel in
hospitals and clinics and other members of medical professions (i.e.,
physicians, surgeons, oculists, optometrists and podiatrists) regularly
transfer antibiotics, bandages, splints and other tangible personal prop-
erty to their patients in the performance of professional services, the
transfer of such property is an incident of a service rather than a retail
sale of such property. The persons are, therefore, deemed the consumers
of the items in the same way they are the consumers of other materials
and supplies used by them in the performance of their services. Accord-
ingly, the suppliers of hospitals, clinics and members of medical profes-
sions are retailers obligated to register and report tax on sales of tangible
personal property or taxable services, unless the transaction is specifi-
cally exempt from the tax.

{(b) Section 77.54(14) (b), Wis. Stats., specifically provides an exemp-
tion for medicines furnished by a licensed physician, surgeon or podia-
trist to that person’s patient for medical treatment, Section 77.54 (22),
Wis. Stats., provides an exemption for medical appliances and pros-
thetic devices. The scope of these exemptions is set forth in rules Tax
11.08, 11.09 and 11,45,

(2) PURCHASES BY HOSPITALS. Purchases by hospitals are exempt from
the sales and use tax if the hospitals are nonprofit and, as such, qualify as
charitable organizations under s. 77.54 (9a), Wis. Stats. Each is issued a
Certificate of Exempt Status (“C.E.S.”) by the department. When
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purchasing goods and setvices a hospital can furnish its C.E.S. number
to its supplier, and the supplier may make sales of every type of tangible
personal property or services to the hospital without tax. Hospitals oz-
ganized for profit do not qualify for this exemption.

(3) PURCHASES BY CLINICS AND MEMBERS OF THE MEDICAL PROFESSIONS,
(a} Purchases made by medical clinics and physicians are subject to the
sales or use tax unless specifically exempt by law. To be exempt, the
items on the exeimpt list must be furnished to patients at the direction of
a physician, surgeon or podiatrist in conjunction with providing medical
service, except for items noted with an asterisk. These items are exempt
even though not purchased under the direction of such health profes-
sional. The following is & partial list of taxable and exempt purchases of
clinics and members of the medical professions.

Taxable Exzempt

Adhesive tape *Artificial eyes and limbs
Alcoholic beverages Bone pins and plates
Bandages, gauze and cotton *Crutches and wheel chairs
Bed pans *Dietary foods
Beds and linens *Disposable syringes containing
Compresses and dressings insulin
Cosmetics Dye
Deodorants and disinfectants *Hearing aids and parts
Diaphragms Medical oxygen
Distilled water Medicines
Enema kits *Needles and syringes used by
Instruments diabetics (effective November
Laboratory equipment and 19, 1976)

supplies Oral contraceptives
Medical equipment Pacemakers
Office equipment and supplies Prescription drugs
Oxygen tanks Prophylactics
Paper products Rubbing alcohol
Printed material Suppositories
Rib belts and supports Sutures
Soda water beverages Vaccines
Soap Vaginal creams and jellies
Splints and cast materials Vitamins

Uniforms and gowns
X-ray film and machines

(4) SALES BY HOSPITALS, HOSPITAL Ai;xmmmss AND cLiNIcS. (a) The
gross receipts from sales of the following are exempt from the tax: 1.
Charges made by hospitals to patients for medical services or rooms.

2. Hospitals’ sales of meals, food, foad products and beverages to pa-
tients, staff or visitors.

{b) The gross receipts from the sales of the following are taxable: 1. A
hospital’s specific charge to a patient for the rental of a television set.

2. Parking fees,

3. Sales of tangible personal property or taxable service by a clinic,
which sales are not directly related to the rendition of medical services.
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4, Sales of meals and other tangible personal property by an organiza-
tion affiliated with a hospital (e.g., if a ladies’ auxiliary of a hospital op-
erates a coffee shop on the hospital premises, gross receipts from this
husiness are taxable) .

(6) HospiTAL DERINITION. Section 50,33 (1), Wis, Stats., provides the
definition of hospital which is to be used for sales tax purposes.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1989, unless otherwise noted in this rule,

History: Cr, ﬂegister, May, 1978, No, 269, off, 6-1-78.

Tax 11.26 Other taxes in taxable gross receipts and sales price.
(section 77.51(11) (a)4, (12) (a)4 and (26), Wis. Stats.) (1) GENERAL
RULE, (a) Tangible personal property sold at retail often is subjected to
many direct and indirect taxes prior to reaching a retailer, Such taxes
are commonly included in the price the retailer pays for the property
and are not separately identifiable as taxes. Occasionally, however, a tax
is either separatel Eassed on to aretailer or is imposed at the retail level
of activity, but is ({1 erent from and in addition to the sales taz. Such tax
may be imposed by this state, the federal government or a municipality,

(b) In determining the measure of sales and use taxes, certain sepa-
rately stated or separately passed on taxes are included in gross receipts
and the sates price, while others are not, However, the same taxes that
are included or excluded from gross receipts are also included or ex-
cluded from sales price. Thus, the treatment of such taxes for sales and
use tax purposes is identieal, even though the measure of taxz for each is
gross receipts and sales price, respectively.

(2) Taxes SPEC.IFICALLY INCLUDRD A8 PART OF GROSS RECEIPTS AND SALES
PRICE. The following taxes shall be included in a retailer’s gross receipts
and sales price:

g (a) The fermented malt beverage tax imposed by section 139.02, Wis,
tats.

(b) The taxes imposed upon intoxicating liquors (including wine) by
section 139.03, Wis. Stats.

(¢} Any federal stamp tax and manufacturer’s or importer’s excise
tax. Presently there are federal excise taxes on tires, inner tubes, tread
rubber, certain trucks, truck parts, firearms, ammunition, lubricating
oils, ﬁ_shi)ng equipment, cigarettes, beer, and intoxicating liquor (includ-
ing wine),

(d) The federal fuel tax included in the price of special fuels subject
to the se;les tax (e.g., sales for use in aircraft, boats and other non-high-
way use).

(e) The cigarette tax imposed by section 139.31, Wis. Stats,

(3) TAXES SPECIRTCALLY EXCLUDED FROM GROSS RECEIPTS OR SALES
PRICE, The following taxes shall be excluded from a retailer’s gross re-
ceipts or sales price:

(a) The federal communications tax imposed upon intrastate tele-
graph service and telephone service.

{b) Any tax imposed by the United States, this state or a Wisconsin
municipality upon or with respect to retail sales, whether imposed upon
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the retailer or consumer, if measured by a percentage of sales price or
gross receipts and if the retailer is required to pay the tax to the govern-
mental unit which levied the tax (e.g., the tax provided in section 66.75,
Wis, Stats,, which municipalities are permitted to impose upon hotel
and motel operators who furnish lodging to transients).

Note; The interpretations in this rule are effective under the gencral sales and use tax law
on and after September 1, 1969,

History: Cr. Register, September, 1977, No. 281, eff. 10-1-77,

Tax 11.27 Warranties. (section 77.51 (11) (a), Wis. Stats.) (1} Re-
CEIPTS PROM WARRANTIES. The total gross receipis from a sale of taxable
personal property by a retailer, who warrants such property and in-
cludes a charge for the warranty in the sales price, are taxable.

{2) RepAIRS BY RETAILER. (&) When a retailer does repair work, in-
cluding supplying parts and services, without charge for a customer
under a manufacturer's warranty, the retailer is not subject to tax on
either the amount of reimbursement received from the manufacturer for
such parts or service or on the value of any part the manufacturer re-
places in the retailer’s inventory.

{b) Gross receipts from charges by a retailer to a customer for repair
parts or service performed under a retailer’s or manufacturer’s warranty
are tazable, including gross receipts from the sale of service contracts.
(Charges by a manufacturer for service contracts are taxable to the
manufacturer). '

(c) A retailer who provides free parts or services or both to a customer
-in order to maintain good customer relations, although not required to
do so under the sales agreement, shall report and remit a use tax mea-
sured by the retailer’s purchase price of any parts used in providing such
free service.

(3) REPAIRS NOT BY RETAILER. If a retailer does not repair property
under a warranty but instead has another person perform such repairs,
that person’s gross receipts from the retailer for such repairs are exzempt,
since the repair parts and service are for resale by the retailer to its cus-
tomer (payment occurred at the time of the original sale of the property
and warranty) . Such repairs are exempt whether or not the original sale
occurred in this state. The person performing such repairs shall obtain a
resale certificate from the retailer as evidence of the exempt status of its
charges to the retailer. ) '

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969,

History, Cr. Register, November, 1977, No, 263, eff, 12-1-77.

Tax 11,28 Gifts, advertising specialties, coupons, premiums and
trading stamps, (section 77.61 (4) (k) and (11) (a), Wis, Stats} (1)
DeriniTioNs. (a) Seetion 77.51(4) provides that “sale”, “sale, lease or
rental”, “retail sale”, “sale at retail” or equivalent terms include:

“{k) Any sale of tangible personal property to a purchaser even
though such property may be used or conisumed by some other person to
whom such purchaser transfers the tangible personal property without
valuable consideration, such as gifts, and advertising specialties distrib-
uted gratis apart from the sale of other tangible personal property of
service.”
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(b) For the privilege of selling, leasing or renting tangible personal
property at retail, a sales and use tax is imposed upon all retailers’ gross
receipts from the sale, lease or rental of tangible personal property. Sec-
tion 77.61(11) (a) (intro.) provides:

“ ‘Gross receipts’ means the total amount of the sale, lease or rental
price, as the case may be, from sales at retail of tangible personal prop-
erty, or taxable services, valued in money, whether received in money or
otherwise . , . ’ '

(2} GIrTS, GIFT CERTIFICATES, ADVERTISING SPECIALTIES AND SALES IN-
CENTIVE PLANS. Persons who make gifts of taxable personal property fo
others are the consumers of the property and the tax shall apply to the
gross receipts from the sale of the property to such persons, Such taxable
sales include sales of samples, advertising material, display cases, racks
and other similar marketing aids to manufacturers, distributors, jobbers
and wholesalers acquiring such property for the purpose of giving it to
retailers for use in selling merchandise to customers, For example, a
paint manufacturer is the consumer of color cards which it provides to
retailers without charge to facilitate the sale of the manufacturer’s
paint. A tavern operator is liable for the tax measured by the tavern
operator’s purchase price of liquor given free to customers. Samples fur-
nished to doctors by drug manufacturers are deemed consumed by the
manufacturer, and the use tax applies to the cost of the ingredients.
When a person purchases property for resale but uses the property for
any purpose other than resale, such as giving it to customers or to a char-
itly, the purchaser shall be liable for use tax based on the purchaser’s cost

“of the merchandise.

(8) Grand opening gifts. A person who sells tangible personal prop-
erty to a retailer who uses the property as gifts at a “grand opening” or
similar event cannot accept a resale certificate in good faith if the seller
is aware, or should be aware with the exercise of reasonable diligence, of
how the property will be used. 'The seller shall be deemed to be aware of
how the property is to be used if the retailer does not normally purchase
this type of item or if the retailer does not normally purchase from the
seller in such volume, In cases where a seller furnishes free property to a
retailer for use as gifts at a “grand opening” or similar event, the person
furnishing such property to the retailer is subject to the use taz on its
cost of the property donated.

{b) Gift certificates. The gross receipts from the sale of a gift certifi-
cate are not taxable because the certificate represents an intangible
right. When a gift certificate is redeemed for taxable personal property,
tll:e transaction is completed and the retailer's tax liability accrues at
that time.

(c) Gifts shipped out-of-state. When taxable property to be given as
a gift is purchased at retaii and the purchaser, without obtaining posses-
sion of the gift, directs the seller to ship it to an out-of-state person,
gross receipts from the sale are not subject to the sales tax.

(d) Sales incentive plans. Persons transferring taxable personal
property to salespersons or distributors or both in redemption of
awards, such as “points”, given under a sales incentive plan shall pay the
tax on their purchases of such property. -

(3) Courons anp PREMIUMS. {a) Coupons for free property issued
and redeemable by manufacturer, When a manufacturer’s coupons are
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distributed to consumers and subsequently are redeemed by a retailer
for personal property without charge, the transfer of property by the
retailer to the coupon holder is a sale, not a gift. The consideration for
the sale, upon which the measure of tax is based if taxable personal
property is transferred, is the amount the manufacturer reimburses the
retailer for the coupon,

(b) “Cents-off’ coupons redeemable by manufacturers. A common
arrangement between manufacturers and retailers involves the use of
“cents-off” coupons, Such coupons are distributed as part of a retailer’s
advertisements and are used by consuiners toward the purchase of tan-
gible personal property. The retailer then is reimbursed by the manufac-
turer. In this sifuation, a retailer’s taxable gross receipts include the
amount which the retaaler is reimbursed and the amount paid by the
customer presenting the coupon.

(¢} Coupons issued and redeemable by retailers. When a retailer dis-
tributes coupons which its customers may use to obtain free premiums
in the form of tangible personal property, there is no tax liability for the
premiums if exempt property is given, However, if taxable property is
given:

1. A retailer may not use a resale certificate when purchasing taxable
property which the retailer knows is to be given as a premium to custom-
ers without the customers being required to purchase other property to
receive the premium. If the premium was acquired without tax for resale
because the retailer did not know at the time of purchase whether the
property would be sold or used as a premium, the retailer shall report

_the use tax based on the cost of the property.

2. A retailer may not use a resale certificate when purchasing taxable
property which the retailer knows will be given as a premium to a cus-
tomer when that customer purchases other property which is not subject
to the sales tax (e.g., gasoline and exempt food). If the premium was
acquired without tax for resale because the retailer did not know at the
time of purchase whether the property would be sold or used as a pre-
mium, tge retailer is required to report the use tax based on the cost of
the property

3. A retailer may use a resale certificate when purchasing taxable
property which will be given as a premium to the retailer’s customer
when that customer purchases other property which is also subject to
the sales tax. Since this transaction is deemed a sale of both the pre-
mium and the other property, the retailer may purchase the premium
without payment, of the sales tax by claiming an exemption for resale.

4, The tazable gross receipts of retailers, who issue “cents-off” cou-
pons which reduce the price of merchandise they sell and who receive no
reimbursement from a manufacturer, are the reduced amounts charged
the customer.,

{4) CouPON BOOKS, INCLUDING DINNER CLUB MEMBERSHIPS. (&) A sales
promotional agency may sell coupon books or voucher hooks to purchas-
ers who use the coupons or vouchers in obtaining reduced prices from
participating retailers. For example, coupon books may contain coupons
entitling the purchaser to a free meal with the purchase of another meal,
free dry cleaning or free bowling games. The coupon books may contam
coupons redeemable by several retailers or may contain coupons re-
deemable by only one retailer. The sales promotional ageney may have

Register, July, 1978, No. 271




140 WISCONSIN ADMINISTRATIVE CODE

agreed to retain all receipts from the sales of coupon hooks, or to remit
some portion of such receipts to the participating retailers.

(b) The sales promotional agency’s receipts from sales of coupon or
voucher hooks are not taxable, because the agency is providing an adver-
tising service. However, any receipts received by participating retailers
from the sales promotional agency are subject to the sales tax, if taxable
property or services are furnished to the person using the coupon. Any
addi{;)ilonal receipts received from the person using the coupons also are
taxable.

{c) Except for meals, retailers are subject to the sales and use tax on
their cost of taxable property transferred when coupons are redeemed
without consideration from a sales agency, the consumer or any other
person, No use tax arises when a meal prepared from exempt food is
given away, and the retailer shall not pass on any tax to the consumer of
a free meal.

(b) TrADING sTAMPS, (a) Furnishing trading stamps and stamp books,
with or without charge, to a retailer is an advertising or sales promo-
tional service. The person furnishing the stamps and books is the con-
sumer of such material and shall pay the Wisconsin sales or use tax on
purchases of the material.

{(b) A retailer’s taxable gross receipts shall not be reduced by the re-
tailer’s payments for trading stamﬁs and stamp books or for payments
to customers in redemption of such stamps. '

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after SBeptember 1, 1969,

Hliatory: Cr. Register, November, 1977, No. 263, eff. 12-1-71.

Tax 11,29 Leases and rentals of tangible personal property. {sec-
tions 77,51 (4) (j), (7) (k) and (11) (¢)5, 77.52(1) and 77.58(6), Wis.
Stats.) (1) GENERAL RULE. Gross receipts from the lease or rental of tan-
gible personal property shall be subject to the sales and use taxes to the
same extent that gross receipts from the sale of the same property would
be subject to the tax. Because a lease is a continuing sale for the duration
of the lease while the leased property is situated in this state (s,
77.61(4) (j), Wis. Stats.), a lessor shall pay tax on rental receipts for any
period of time leased property is in Wisconsin, even though the property
may have been acquired and/or used previously by the lessee in another
state,

{2) PURCHASES FOR RENTAL, (a) A lessor’s purchase of tangible per-
sonal property to be used solely for lease or rental shall be exempt as a
purchase for resale.

(b) A lessor’s purchase of lubricants, repair parts and repair services
on personal property used solely for leasing shall also be exempt as a
purchase for resale, However, if the same items are purchased by a
renter or lessee, the purchases shall be taxzabie.

{c) Charges by a lessor to a lessee under a maintenance contract on
leased personal property shall be taxable,

(3) PROPERTY BOTH RENTED AND USED PERSONALLY. If tangible personal
property is purchased by a person who uses it part of the time and rents
it out part of the time, the sale of the property to such person shall be
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taxable. The lessor's rental receipts shall also be taxable, unless the
fransaction is specifically exempt by statute.

{4} SERVICE V8. RENTAL OF EQUIPMENT. {a} A person who uses the per-
son’s own equipment to perform a job and who assumes responsibility
~ for its satisfactory completion shall be performing a service.

(b) A person who furnishes equipment with an operator to perform a
job which a lessee supervises and is responsible for the satisfactory com-
pletion of, shall be a lessor renting out such equipment. If it is customary
or mandatory that the lessee accept an operator with leased equipment,
the entire charge is subject to the tax. However, the operator’s services
shall not be taxable if billed separately and if a lessor customarily gives a
lessee the option of taking the equipment without the operator.

(¢} Charges for the rental of motor trucks shall be taxable. However,
if drivers are provided by the truck’s owner to operate the trucks and the
public service commission and the department of transportation'’s divi-
sion of motor vehicles consider the arrangement a transportation service
under statute or under rules adopted by either or both of those state
agencies, the charges shall not be taxable.

(6) CrEDIT FOR SALES TAX PAID. If a lessor of tangible personal prop-
erty paid a Wisconsin sales tax on the acquisition of property used solely
for leasing purposes, the lessor may either request a refund of the sales
tax from the seller or claim a credit against the tax due on rental receipts
from the property involved. (s. 77.561(11) (c) 5). If a credit is claimed, it
shall expire when the cumulative rental receipts equal the sales price
upon which the seller paid sales tax to the atate,

(6) SPECIAL RENTAL SITUATIONS. (a) Demurrage. The charge a gas sup-
glier makes to a customer-consumer, because a gas cylinder is retained
eyond a 30 day (or other) period, shall be tazable. Such “demurrage”
ch]qrg;s shall constitute rentals paid for the continuing possession of the

cylinders.

{b) Water softners. The gross receipts from rental of a cylinder type
water softener which is periodically removed from a customer’s premises
for recharging and replaced by another unit shall be taxable,

(¢} Chemical toilets. A lessor's entire charge for the use of chemical
toilets used at fairs and other similar events shall he taxable, including
cleaning services provided as part of the total charge.

(d) Mabile homes, Rental of a mobile home shall be taxable unless the
mobile home is converted to real property by hooking it up to uiilities
and placing it on a foundation on land owned by the lessor. However,
even if it is placed on a foundation and hooked uﬁ to utilities, 2 mobile
home shall remain tangible personal property if the lessor does not own
the realty on which it is located.

{e) Lease cancellation charge. A payment by a lessee to a lessor for
the cancellation of a lease of tangible personal property shall be taxable,
The payment shall be deemed consideration arising from the original
lease since it effectively decreases the term of the lease and thereby in-
creases the rental payments for the actual period the property was used.

(D) Delivery and erection. Lessors of scaffolding or other tangible per-
sonal property who set forth separate charges for transportation, assem-
bly and disassembly shall pay tax on their total gross receipts, A lessee
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rents property when it is assembled and in place and the charges for
transportation, assembly and disassembly shall be deemed part of a les-
sor’s rental receipts.

(g) Funeral coaches. An owner of a hearse shall receive taxzable gross
receipts when the owner furnishes it (with or without a driver) to a fu-
neral director who is responsible for conducting the funeral service. If it
is customary or mandatory that the lessee (funeral director) take the
oprator with the leased vehicle, the entire charge shall be taxable. '

Nates: The interpretationa in this rule are effective undet the general aales and use tax law
on and after September 1, 1969,

History: Cr. Register, July, 1877, No. 259, off. 8-1.77.

Tax 11,30 Credit sales, bad debts and repossessions. (sections
77.51(4) (c), (41}, (1) (b), (c}3 and (d), 77.52(6) and 77.53 (4), Wis,
Stats.) (1) Crepir saLEs. {(a) Seles. If taxable personal propertiy is sold
on credit, the entire amount of the retailer’s gross receipts from the sale
shall be taxable and shall be reported in the tax return for the period in
which the sale is made. A sale involving the transfer of ownership of
property is completed at the time and place where possession is trans-
ferred by the seller or the seller’s agent to the purchaser or the pur-
chaser’s agent. The tax shall be reported on taxable gross receipts on the
accrual basis, except when the depariment is satisfied that an undue
hardship would exist and authorizes reporting on some other basis,

- {b} Repossessions. No deduction from gross receipts shall be made if
property sold on credit is repossessed unless the entire consideration

aid by the purchaser is refunded or a deduction for worthless accounts
is allowable under section 77.561 (11) (b} 4, Wis, Stats. ‘

(2) Bab pepTs. (a) Deduction from measure of tax. A retailer is re-
lieved from the liability for sales tax by sections 77.51 (11) {(b) 4 and
77.52(6), Wis. Stats., or from liability to collect and report use tax by
section 77.563 (4), Wis, Stats,, insofar as the measure of the tax is repre-
sented by accounts found worthless and charged off for income tax pur-
poses or, if the retailer is not required to file income tax returns, charged
off in accordance with generally accepted accounting principles. How-
ever, only a retailer who has previously paid sales or use taxz to this state
on such accounts may claim the bad debt deduction, The deduction
shall be taken from the measure of tax in the period in which the account
is found to be worthless, That period is defined as any time within the
retailer’s fiscal or calendar year in which the account is written off, How-
ever, if the taxpayer is out of business when the account becomes worth-
less, a bad debt deduction may be claimed on the last annual informa-
tion return filed by that business, or through a refund claim or amended
return filed within the statutory time allowed. Notes, which later be-
come worthless, received on the sale of tangible personal property shall
be treated in the same manner as other worthless accounts.

{(b) Recovery of bad debts charged off. If any accounts found worth-
less and charged off are thereafter in whole or in part collected by the
retailer, the amount so collected shall be included in the first return filed
after such collection and the amount of the tax thereon paid with the
return, :

(c) Amount deductible. 1. Nontaxable receipts. If an account found
worthless and charged off is comprised in part of nontazable receipts
(such as interest, financing or insurance) and in part of taxable receipts
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upon which tax has been paid, a bad debt deduction may be claimed
only for the unpaid amount upon which tax has been paid. In determin-
ing that amount, all payments and credits to the account shall be ap-
plied ratably against the various charges comprising the amount the
purchaser contracted to pay.

2. Expenses of collection. No deduction is allowable for expenses in-
curred by the retailer in attempting to collect any account receivable, or
for that portion of a debt recovered that is retained by or paid to a third
party as compensation for services rendered in collecting the account.

{d) Special situations. 1. A purchas—‘er of receivables is not entitled to
a bac}ll 1debl: deduction for such receivables which subsequently become
worthless.

2, A retailer who sells its receivables and agrees to bear any bad debt
loss on them is entitled to a bad debt deduction to the same extent as if
the accounts were not sold. However, a bad debt deduction is not allowa-
ble when receivables are sold outright at a discount.

3. A contractor engaged in real property construction activities is not
entitled to a bad debt deduction, even though the total amount due the
contractor under a real property construction contract cannot be col-
lected, as the contractor is the consumer, not the retailer, of the tangible
personal property used to fulfuill the construction contract.

4, A retailer permitted to report gross receipts on the cash receipts
basis may not claim a bad debt deduction.

{e} Repossessions. When property on which a receivable exists is re-
possessed, a bad debt deduction is allowable only to the extent that the
retailer sustains a net loss of gross receipts upon which tax was paid. A
net loss occurs when the sum of the pro rata portion of all payments,
credits and the wholesale value of the repossessed property, attributable
to the cash sales price of the property, is less than the cash sales price
upon which sales or use tax was paid.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1869, ’

An example of the computation of the net loss described in sub(2) (e) follows: Assume a
motor home is purchased on January I of a year for a cash price of $15,000 and sales tax of
2600, A down payment of $2,000 {s made at the date of purchass, leaving a balance to finance
of $13,600. Thoe motor home is financed with the eeller for a period of one year at the rate of
10% of the amount financed. After receiving periodic payments totalling $6,800, the mobile
home is repossessed. The wholesale value of the property is $6,000 on the date of repossesaion
due to rather extensive damage to the mobile home. The deductible bad debt loss upon
repossession of the mobile home ia computed as follows:

Cash Sales Finance
Price Sales Tax Charge Total
1. Sales prico and tax $15,000.00 $600.00 - 315,600,00
2. Dowst payment allocation
(1) 1,923.08 76.92 - 2,0600.00
3, Balance to finance $13,076.92 $523.08 - - $13,600.00
4. Add: Finance charge 1,360.00 1,360.00
5. Contract balance $13,076.92 2623.08 $1,360.00 $14,960.00
6. Payments on contract (2) 5,944.08 237.16 618.18 6,800.00
7. Contract balance - date -
of repossession $7,132.86 $285.32 $ 741.82 $ 8,160.00
8. Wholesale value of repos-
session (2) 5,244.76 20979 - _ 54545 6,000.00
9. Deductible loss £1,888.10 $1,888.10
10. Nondeductible loss $ 15.88 3 196,37 271.80
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11. Total loss $ 2,160.00
12. Percentage of sales price .

and tax (Line 1) 96.1638% 3.8462% 100%
13. Percentage of contract

balance (Line &) 87.4126% 3.4965% 0009 % 100%

(1) The down payment (line 2} iz allocated between the total cash sales price of the motor
home and the sales tax thereon {line 1) on the basis of the percentage of each to their
total (the percentages are shown on line 12).

(2) The paymenta on the contract (line 8) and the wholesale value on the date of reposses-
sion of the property repossessed (line 8) are allocated to the cash sales price, sales tax
and finance charges on the basis of the percentage of the contract balance of each to the
total contract balance {after allocation of the down payment}. The contract balances are
shown on line § and the percentages thereof are shown on line 13.

History: Cr. Register, November, 1977, No. 263, eff, 12-1.77.

Tax 11,32 “Gross receipts” and “sales priee®. (sections 77.561 (11)
(a) (intro.) and 4, (b) 1 and () 2, and (12) (a) (intro.) and 4, (b) 1
and (¢) 1, and 77.61 (3), Wis. Stats.) (1) GENERAL. The amount to
which the sales and use tax rate is applied is “gross receipts” for sales tax
and “sales price” for use tax. Both “gross receipts” and “sales price”
mean the total amount of the sale, lease or rental from retail sales of
tangible personal property or taxable services, valued in money, whether
received in money or otherwise,

{2) HANDLING AND SERVICE CHARGES. A retailer’s gross receipts from
charges for customer alterations, handling services, small orders, re-
turned merchandise, restocking, split shipments and similar charges for
services related to retail sales shall be included in gross receipts derived
from the sale of taxable personal property or taxable services. However,
cancelled order charges are not taxable if there is no transfer of mer-
chandise to a customer.

(3) CASH DISCOUNTS OR PRICE REBATES. (a) Cash discounts allowed by
a retailer directly to customers reduce the gross receipis subject to the
tax, The customer must receive the discount for the retailer to exclude it
from gross receipts. For example, & payment made to a nonprofit organi-
zation based on & percentage of the purchases made by the group’s mem-
bers is not a cash discount for sales and use tax purposes.

(b) A retail cooperative’s rebates to members, which are made after
the net profit is determined at the end of a year, are patronage dividends
rather than cash discounts, and are not deductible from the coopera-
tive’s gross receipts. ’

{¢) Effective June 1, 1975, a manufacturer’s cash rebate to a person
who purchases tangible personal property from a retailer is not a reduc-
tion in the retailer's gross receipts or sales price for the item.

(4) SALES TAX COLLECTED FROM CUSTOMERS. (a) Section 77.61 (11) (a)
4 provides in Eart that “if a retailer establishes to the satisfaction of the
department that the sales tax . . . has been added to the total amount
of the sales price and has not been absorbed by him, the total amount of
the sales price shall be deemed to be the amount received exclusive of
the sales tax imposed.” Therefore, when the tax is collected from cus-
tomers who are notified of that fact, the amount of the tax collected is
not included in the base to which the tax applies. For example, if tazable
property is sold for $100 and $4 of tax is collected for a total of $104, the
tax pagfgée by the retailer is determined by multiplying the tax rate
times .

Regiater, July, 1978, No. 271




—

DEPARTMENT OF REVENUE 145

(b) If a retailer cannot collect any tax because all sales are below the
minimum price on which tax is collectible undér the bracket system, no
part of the retailer’s gross receipts shall be treated as tax collected from
customers. For example, a vending machine operator whose only re-
ceipts are from sales of 10¢ items cannot collect any sales tax from cus-
tomers, and the tax applies to the total gross receipts.

{c) Tf a vending machine operator sells taxable property at a price
such that a sales tax is collectible under the bracket system, part of the
gross receipts from such sales shall be deemed to include sales tax if
customers are advised that vending machine prices include sales tax.

{6) Bracker sYsTEM. (a) The following bracket system shall be used
by retailers in computing the amount of tax which may be collected from
the retailer’s customers:

Amount of Taxable Sale Tax Collectible
$ 01to$ .12 $ .00
A3to .37 01 -
B8to .62 .02
B3to .87 : .03
88to 1.12* 04

*On sales exceeding $1.00, the tax equals 4% of each full
dollar plus the tax shown above for the applicable fractional
part of a dollar. When more than one item is sold in a single
transaction, the tax shall be computed on the aggregate
sales price of the items sold.

{b) The bracket system method is designed so that the total amount
of tax paid by customers shall approximate 4% of a retailer's gross re-
ceipts, if the retailer’s sales fall equally throughout all the brackets.

(c) The gross sales tax payable by a retailer is 4% of the retailer’s
taxable gross receipts, regardless of the amount of tax collected from
customers,

(d) A retailer shall conspicuously post bracket system cards (showing
the tax collectible on the dollar amount of a sales transaction, as set
forth in par. (a)) to establish to the satisfaction of the department of
revenue that the sales tax has been added to the sales price, unless a
receipt is issued separately itemizing the tax,

Note: The interpretations in this rule are effective under the general sates and use tax law
on and after September I, 1863 unless otherwise noted in the rule.

History: Cr. Register, December, 1977, No. 264, eff. 1-1-78.

Tax 11,38 Fabricating and processing. (sections 77.61(4) (f) and
(h) and 77.52(2) (a) 10 and 11, Wis. Stats.) (1) TAXABLE FABRICATION.
Iixcept for sales for resale described in section 77.62(18) to (15), Wis.
Stats., types of fabrication charges which are taxable, regardless of
whether the customer or fabricator furnishes the materials, include
charges for the following: :

(a) Printing and imprinting.

(b) Tailoring a suit.
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{c} Fabricating steel which may involve cutting the steel to length and
size, bending and drilling holes in the steel to the specifications of & par-
ticular construction job. The end result of the fabrication is a modifica-
tion of a previously manufactured article.

. (d) Making curtains, drapes, slip covers or other household furnish-
ings,

{e) Making a fur coat from pelts, gloves or a jacket from a hide.’

{f) Cutting lumber to specifications and producing cabinets, counter
};opé or c,afiher 1tems from lumber for customers {often referred to as “mil-
ending”).

(g} Bookbinding,

(h) Heat treating or plating.

(i} Firing of ceramics or china.

(j) Assembling kits to produce a completed article.

(k) Production of a sound recording or a motion picture.
(1) Threading pipe, or welding pipe. '

{m) Tanning hides.

(n) Bending glass fubing into neon signs.

(0) Laminating identification cards,

(2) TaxanLE PROCESSING. Except for sales for resale described in sec-
tions 77.52(13) to (16), Wis. Stats., types of processing charges which
are taxable, regardless of whether the customer or processor furnishes
the materials, include charges for the following:

(a) A caterer’s preparation of food for consumption bn or off the
premises.

(b) Dyeing or fireproofing fabric.

{e) Cutting or crushing stones, gravel or other construction materials.
(d) Retreading tires.

{e) Drying, planing or ripping lumber,

(f) Cleaning used oil.

{z) Application of coating to pipe.

Note: Sales or use tax may not apply in many ceses because the customer is a manufacturer
or other business entitied to issue a vatid resale certificate to the producer, fabricator or
processor. Such customer purchases the service “for resale” without tax, This rule does not
impoae a tax in such cases.

‘Tax applies to charges for producing, fabricating or processing tangible personal property
for & consideration for consumers, whether or not the consumers furnish, either directly or
indirectly, the materials used in the producing, fabricating or processing operation. Produc-
ing, fabricating and proc¢easing include any operation which results in the creation or produc-
tion of tangible personal property, or which is a step In a process or serles of operations
resulting in the creation or production of tangible personal property except sales for resale.
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Sales or use tax applies to the entire amount chatged for such services, including the charge
for materials on which the service is performed.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969,

History: Cr. Register, October, 1976, No. 250, eff. 11-1-76.

Tax 1139 Manufacturing, (sections 77.51(27) and 77.64(2) and
(6) (a), Wis. Stats.) (1) DeFinrtioN. Manufacturing means an operation
at a fixed location complete in itself, or one of a series of operations each
at a fixed location, whereby, through the application of machines to tan-
gible personal property by a process popularly regarded as manufactur-
ng, a new article of tangible personal property with a different form, use
and name is produced, '

(2) Scope or MANUFACTURING. (a) Manufacturing includes the assem-
bly of finished units of tangible personal property and packaging when it
is a part of an operation performed by the producer of the product or by
another on his behalf and the package or container becomes a part of the
tangible personal property as such unit is customarily offered for sale by
the manufacturer. It includes the conveyance of raw materials and sup-
plies from plant inventory to the work point of the same plant, convey-
ance of work in progress directly from one manufacturing operation to
another in the same plant, and conveyance of finished products to the
point of first storage on the plant premises. It includes the testing or
ingpection throughout the production cycle.

(b} Manufacturing does not include storage, delivery to or from the
plant, repairing or maintaining facilities or research and development.

(3) ManuracTurers. Manufacturers ordinarily include the following:
(a) Asphalt plants.

(b) Bakeries

(¢) Battery makers.

(d) Breweries and soda water bottling plants.

(e) Candy factories.

(f) Cement and concrete plants {(but not concrete mixing units
mounted on trucks),

{g) Chemical processing plants.

{h) Concrete block and tile producers.

(i) Creameries and instant milk producers,

(j) Dairies.

(k) Electric generating companies.

(1) Flour and feed mills (but not mobile units).
{m) Food processing plants (canning and freezing),
(n) Foundries.

(o) Glass making plants.

(p) Limestone calcination plants,
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(a) Machine and equipment producers,
(r) Malting plants,

{8) Meat packing and processing plants.
{t) Motor vehicle and aircraft factories,
(u) Oil refineries.
(v) Paint factories,
(w) Paper making plants.
(x) Printers.
(y) Sawmills.
(z) Scrap processors,
(z8) Shoe and clothing factories.
(zb) Smelting and ateel mills.
(z¢) Tanneries.
(zd) Tool and die making plants, _
(4) NoNMANUFACTURERS. Examples of nonmanufacturers are;
(a) Automobile and auto parts rebuilders.
(b) Contractors. _
- (¢) Creosoting plants.
(d) Dental labs.
(e) Farmers.
(f) Fish hatcheries.
{g) Freezer and locker plants.
(h) Highway truckers.
(i) Hotels.
() Junk and scrap dealers.
(k) Key shops.
(I} Laundries and dry cleaners.
{m) Repairmen.
(n) Restaurants, -
(o) Television and radio stations.
{p) Sand and gravel pit operators.
(g) Tire retreaders,
{r) Persons engaged in:

1. Corn shelling.
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2. Performing custom work to the individual order of household con-
sumers,

3. Experimental and development activities,
4. Grain drying.
5. Logging and forestry operations.
6. Mining. |
7. Paper recycling.
" 8. Photography.
9. Popping corn.
10. Quarrying and rock crushing operations.
11. The business of raising and breeding animals.
12. Real property contruction activities.
13. 'I‘ypésetting.

14. Vending machine operations.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1369,

Hlstory: Cr. Register, November, 1977, No. 263, off, 12-1-77.

Tax 11.40 Exemption of machines and processing equipment,
(sections 77.51(27) and 77.54(6) (a), Wis. Stats.) (1) GENERAL. (a)
Section 77.54(6) (a) exempts the gross receipts from the sale of and the
storage, use or other consumption of “Machines and specific processing:
equipment and repair parts or replacements thereof, exclusively and di-
rectly used by a manut%cturer in manufacturing tangible personal prop-
erty.”

(b) Section 77.51(27) provides “For purposes of s, 77.54 (6) (a) ‘man-
ufacturing’ is the production by machinery of a new article with a differ-.
ent form, use and name from existing materials by a process popularly
regarded as manufacturing.” . -

(¢) In determining whether a particular machine or piece of process-
ing equipment is included in this exemption, these 2 statutes must be
considered together, ' :

{2} CONDITIONS FOR EXEMPTION AND EXAMPLES, This exemption shall
apply if all the following conditions are met: (a) Machines and process-
ing equipment shall be used by a manufacturer in manufacturing tangi-
ble personal property. The exemption shall not apply to machines and
processing equipment used in providing services or in other nonmanu-
facturing activities. For example, machines and equipment of a dry
cleaner are not used by a manufacturer in manufacturing, because a dry
cleaner provides a service and is neither a manufacturer nor produces
tangible personal property.

(b) Machines and processing equipment shall be used exclusively in
manufacturing. The exemption shall not apply if machines and process-
ing equipment are used partiatly or totally in nonmanufacturing activi-
ties. For example, a forklift truck used partially on a production line to
move products from machine 10 machine and used in a warehouse to
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move and stack finished products is not used exclusively in manufactur-
ing.

(c) Machines and processing equipment shall be used directly in
manufacturing. The exemption shall not apply if inachines and process-
ing equipment are not used directly in the step-by-step processes by
which an end product results, even though such machine and equipment
are indirectly related to the step-by-step processes. For example, ma-
chines and equipment are not used directly in manufdcturing if used for
sweeping a plant; disposinf of scrap or waste; plant heating or air condi-
tioning; communications, lighting, safety, fire protection or prevention;
research; storage; delivery to or from a plant or repair or maintenance of
machines, processing equipment or facilities. In addition, electric sub-
stations, tool storage facilities, water softening equipment, refrigerated
storage facilities and catwalks that provide access to various parts of a
building are not used directly in manufacturing. Machine foundations
are real property improvements rather than personal property.

(3) OTHER EXAMPLES OF THE EXEMPTION, Other examples of applica-
tion of the exemption are as follows: (a) Small tools used exclusively and
directly in the manufacturing proeess qualify as “processing equip-
ment.” Small tools include hand {ools such as drills, saws, micrometers
and hammers. However, if such items are used partially or totally for
machine repair or general maintenance, they are not exempt.

(b} The exemption applies if machines and processing equipment are
used exclusively and directly by a manufacturer to produce other ma-
chines or processing equipment which, in turn, are used by such manu-
facturer to produce tangible personal property for sale. For example, a
lathe purchased by a manufacturer and used directly and exclusively to
produce machines which are used on the manufacturer’s production line
is exempt, However, if the lathe is used partly for production of such
machines and partly for repair purposes, it is not exempt,

(c) The exemption applies if machines and processing equipment are
used exclusively and directly by a manufacturer to produce component
parts of tangible personal property destined for sale, For example, a
printing press used by a manufacturer exclusively to print labels for its
manufactured products is exempt. However, if the press is used partially
to print advertising materials and office forms, it is hot exempt.

{d) The exemption does not apply to machines or processing equip-
ment used in whole or in part by a manufacturer before the manufactur-
ing process has begun or after it has been completed (e.g., machines or
equipment used for storage, delivery to or from a plant, repair or main-
tenance of facilities, research, or erating or packaging for shipment).

(e} The exemption does not apply to tangible personal property,
which is not machinery or equipment, but is used in a manufacturing
plant. For example, sweeping compounds are factory supplies rather
than processing equipment, Gloves, shoes, coveralls and similar items
are persohal apparel rather than processing equipment.

(4) REPAIR OF EXEMPT MACHINERY AND PROCESSING RQUIPMENT, The
gross receipts from the sale of and the storage, use or other consumption
of repair or replacement parts and from repair service for exempt ma-
chines and processing equipment are exempt. Examples of such parts
include conveyor belts, grinding wheels, grinding balls, machine drills,
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auger bits, millting cutters, emery wheels, jigs, saw blades, machine tool
holders, reamers, dies, molds and patterns.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969,

History: Cr. Register, November, 1977, No. 263, eff. 12-1-77.

Tax 11.41 Exemption of property consumed or destroyed in man-
ufacturing. {sections 77.54 (2} and 77.54(6) (a), Wis. Stats.} (1) Gen-
ERAL. (a) Section 77.54 provides in part: “There are exempted from the
taxzes imposed by this subchapter: . . - (2) The gross receipts from sales
of and the storage, use or other consumption of tangible personal prop-
erty. . . which is consumed or destroyed or loses its identity in the man-
ufacture of tangible personal property in any form destined for sale, but
this exemption shall not'include fuel or electricity.”

{b) Asused in section 77,54 (2), Wis. Stats., “manufacture” shall con-
gxrm to the definition of “manufacturing” in section 77.51(27), Wis.
tats.

{2) RELATIONSHIP OF SECTIONS 77.54 (2) anp 77.54(8) (a). In constru-
ing the exemption provided in section 77.54 {2}, it is necessary o refer to
another exemption provided in section 77.54 (6) (a), The latter section
exempts gross receipts from the sale of certain machines, equipment and
parfs thereof used in manufacturing (this exemption is interpreted in
rule Tax 11.40). Sections 77.54 (2) and 77.54(6) (a) do not overlap and
are mutually exclusive. Accordingly, machines, processing equipment
and parts thereof must be within the exemption provided by section
77.54 (8) (a} and if they are not, cannot be within the exemption pro-
" vided by section 77.64 (2),

{3} EXAMPLES OF PERSONAL PROPERTY WITHIN SECTION 77.54 (2) EXEMP-
TIoN. {a) The following property is within the exemption provided by
section 77.64(2) if the property is consumed, destroyed or loses its iden-
tity in the manufacture of tangible personal property destined for sale:

1. Acids.
2. Bleaching agents.
3. Chemicals.

4. Cleaning compounds and solvents for maintaining manufacturing
machinery during the manufacturing process. .

5. Cutting and lubricating oils.

6. Filtering clay. -

7. Fluxing material.

8, Foundry sand.

8. Greases,

10. Lapping and grinding compounds,
11. Purification agents,

12. Sandpaper.

13. Shielding gases.
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14, Wood used to smoke products,

(b) The ezemption is not allowed when property is sold to and used
by a person other than a manufacturer (e.g., by an automobile repair
shop or other repair business). A purchaser also may not claim this ex-
emption if the purchaser does not sell the item produced. For example, &
modular home manufacturer-contractor is not entitled to the exemption
when purchasing property consumed, destroyed or losing its identity in
the manufacture of homes which it, as a contractor, will affix to real
property, since the manufaciurer-contractor is the consumer of all per-
sonal property used in such construction.

(4) EXAMPLES OF PERSONAL PROPERTY NOT WITHIN SECTION 77.54(2)
EXEMPTION, (a) The following property is not within the exemption pro-
vided by section 77.54 (2) , although such property may be exempt under
section 77,54 (6) (a) if the property is a part of a machine or processing
equipment used exclusively and directly in manufacturing (as described
in rule Tax 11.40):

{a) Machine driils and auger bits.
(b) Milling cutters

(¢) Grinding wheels.

(d) Chucks, jigs and dies.

(e) Saw blades.

-(f) Machine toot holders.

(z) Hand tools, including files, wrenches, hammers, saws, screwdriv-
ers, planes, punches, chisels and spray guns,

(h) Wearing apparel.

{5) FueL anD ELEcTRICITY. Fuel and electricity are specifically ex-
cluded from the exemption provided by section 77.64 (2) even though
such property may be consumed, destroyed or lose its identity in the
manufacture of products destined for sale, Since “fuel’ is not defined in
section 77.54(2), it shall be given its ordinary meaning. Dictionaries
ienera]ly define fuel as a material used to produce heat or power by

urning, or something that feeds a fire. Fuel includes:

(a) Oxygen used to enrich the fue! mixture in an industrial furnace, or
oxygen and acetylene used in a welding process.

(b) Coal or coke used by a foundry, except the portion of the coke
which actually becomes an ingredient or component part of any grey-
iron produced.

Note: The interprotations in this rule are effective under the general sales and use tax law
on and after September 1, 1569, ’

History: Cr, Register, November, 1877, No. 263, eff. 12-1-77.

Tax 11.456 Sales by pharmacies and drug stores. (sections
77.61(21) and (22) and 77.54 (14), (22) and (28), Wis. Stats.) (1) Tax-
ABLE SALES, All sales of tangible personal property by a pharmacy or
drug store shall be taxable under the general sales tax law unless ex-
empted by a specific. statute, The most common exemptions are de-
scribed and enumerated in this section. i
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(2) EXEMPT SALES: MEDICINES AND PRESCRIPTION DRUGS. {a) Medicines
shall be exempt from the tax if prescribed by a licensed physician, sur-
geon, podiatrist or dentist to a patient for treatment.

(b) “Medicines” prescribed by an appropriate health care provider
enumerated in paragraph (a) which shall be exempt from the tax in-
- clude:

1. Pills and capsules.
. Powders.
. Liquids.
. Salves and ointments.

. Insulin (furnished by a registered pharmacist}.

2
3
4
5
6. Other preparations consumed orally, injected or applied.
7. Sutures.

8. Pacemakers.

9. Suppositories.

10. Bone pins,

11. Dyes.

12. Other articles permanently implanted in the human body which
remain or dissolve in the body.

18. Medical oxygen.

14. Vitamins.

15. Vaccines.

16. Oral contraceptives.

(c) This exemption shall not include;

1. Auditory, prosthetic, ophthalmic or ocular devices or appliances.

2. Splints, bandages, pads, compresses, supports, dressings, in-
struments or equipment.,

3. Alcholic beverages, soda water beverages or distilled water. -
4, Cast materials,
5. Oxygen tanks.

(3) EXEMPT SALES! MEDICAL APPLIANCES AND PROSTHETIC DEVICES. The
exemption for medical appliances and prosthetic devices under ss.
71.54(22) and (28), Wis. Stats., shall apply to sales of the following:

(a) Artificial devices individually designed, constructed or altered
solely for the use of a particular crippled person which become a brace,
support, supplement, correction or substitute for a bodily structure, in-
cluding the extremities, of the individual.
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{b) Trusses, supports, shoes, braces and elastic hose only when spe-
cially fitted or altered to fit a particular person. “Altered” includes the
bending of metal stays but does not include adjusting straps or seams.

{c¢) Artificial limbs, artificial eyes, hearing aids and batteries, colos-
tomy, tleostomy and urinary appliances, artificial breast forms, pace-
makers, and other equipment worn as a correction or substitute for any
functioning part of the body. This exemption shall not apply to wigs or
hair pieces, to garments designed to restrict or enhance the body shape
for cosmetic purposes, nor to breathing therapy units which are not
“worn” by a person.

(d) Cruiches and wheelchairs for the use of invalids and crippled per-
sons, open and closed end walkers (with or without casters) and canes
. which provide walking support by making contact with the ground at
more than one point.

(e} Apparatus or equipment for the injection of insulin,
{f} Parts for and services to the exempt items listed in this subsection,

{4) MEDICARE Ci.AIMS. The administrator of Medicare claims (such as
Surgical Care-Blue Shield) is under contract to withdraw funds from
the United States treasury to pay the providers of medical services or for
medical supplies and equipment. If the provider of a taxable item billa
such administrator direcily, the sale shall be a tax exempt sale to the
United States. If the provider of a taxzable item bills an individual who
then seeks reimbursement from Medicare, the sale shall not be an ex-
empt sale to the United States,

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1868,

History: Cr. Register, October, 1978, No. 250, eff. 11-1-76.

Tax 11,46 Summer camps. (sections 77.52(1) and (2) (a) 1, Wis.
Stats.) (1) DrriniTIONS. In this rule;

(a) “Agency camps” means camps operated by corporations or as-
sociations organized and operated exclusively for religious, charitable or
educational purposes when no part of the net earnings inure to the bene-
fit of any private shareholder or individual (e.g., the YMCA and Boy
Scouts of Xmerica) .

(b} “Private camps” means all other eamps including those camps
organized and operated with the expectation of profit, whether or not
profit is actually realized.

(2) TaxaBLE REceIPTS. Receipts from the following are taxable:

(a) Meals or other tangible personal property sold by agency camps or
private camps.

(b) Lodging provided by private camps for a continuous pericd of less
than one month,

(3} ExeMpT RECEIPTS. Receipts from the following are exempt: (a) All
lodging provided by agency camps.

{b) Lodging provided by private camps for a continucus period of one
month or more.

{¢) Groceries sold to campers, such as for cockouts,
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(4) COMBINED CHARGE. An allocation hetween taxable and exempt re-
ceip{s must be made when a single {combined) charge is made for all the
privileges extended by a camp. Adeqguate records must be kept and
maintained to enable the proper allocation; otherwise, the total charge
shall be taxable.

{a) If there is no separate charge for meals, gross receipts from the
sale of meals may he determined by adding 10% (to cover overhead
costs) to the cost of the food and labor for food preparation.

{b) If there is no separate charge for lodging; gross receipts from lodg-
ing furnished by private camps to any person residing for a continuous
period of less than one month shall be presumed to be $3 per person per
night.

Note: The interpretations in this rule are effective under the general sales and use tax faw

on and after September 1, 1969, except that the amount shown in sub, (£} (b) became effec-
tive September 15, 1970, Prlor to that date the tax was based on 32 per person per night.

History: Cr. Register, September, 1877, No. 261, eff. 10-1-77.

Tax 11.47 Commercial photographers and photographic ser-
vices. (sections 77.62(2) (a) 7 and 77.54 (2}, Wis. Stats.) (1) TAXABLE
GROSS RECEIPTS. Taxable services and sales of tangible personal property
of commercial photographera and others providing photographic ser-
vices include gross receipts from:

(a) Taking, reproducing and selling photographs.
(b) Processing, developing, printing and enlarging film.,
(c) Enlarging, retouching, tinting or coloring photographs.

(d) Processing exposed film into color transparencies, mounted or un-
mounted.

(e) Reproducing copies of documents, drawings, photographs, or
prints by mechanical and chemical reproduction machines, blue print-
ing and process camera equipment.

(f) Sales of photographs to students through schools, even though
school personnel may participate by coliecting payments {rom students.

(2) AMOUNTS INCLUDED IN GROSS RECEIPTS, (a) (iross receipts subject
to the tax include charges for photographic materials, time and falent.

(b} Modeling fees, mileage charges, equipment rental and charges for
props or similar items made by photographers shall not be deducted
from gross receipts subject to the tax, whether or not these charges are
separately itemized on the hilling to a customer.

(3) PURCHASES BY PERSONS PROVIDING PHOTOGRAPHIC SERVICES. {(a)
Commerecial photographers and others providing photographie services
may purchase, without paying sales or use tax, any item which becomes a
component part of an article destined for sale if a properly completed
exemption certificate is given the seller. Such items include: -

1. Mounts, frames and sensitized paper used in the finished photo-
graph and transferred to the customer,

2. Film (i.e., colored transparencies and movie ﬁlrﬁ) in which the neg-
ative and the positive are the same, and are permanently transferred toa
customer as part of the taxable photographic service.
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3. Containers, labels or other packaging and shipping materials used
to transfer merchandise to customers.

{b) Photographers and others providing photographic services are re-
quired to pay tax when purchasing tangible personal property which is
used, consumed or destroyed in providing photographic services, Such
items include:

1, Chemicals.

2, Trays.

3. Film (other than noted in subsection (3) (a)2),
4. Plates,

5. Proof paper.

6. Cameras.

7. Other photographic equipment.

Note: The interpretations in this rules are effective under the general sates and use tax law
on and after September I, 1969, )

Hliatory: Cr. Register, September, 1877, No. 261, off, 1¢-1-77.

Tax 11.48 Landlords, hotels and motels. (sections 77.51 (7) (n) and
(24) and 77.62(2) (a)1 and 9, Wis. Stats.} (1) LanprLorps. (a) Land-
lords are the consumers of household furniture, furnishings, equipment,
appliances or other items of tangible personal property purchased by
them for use by their tenants in leased or rented living quarters. The
sales or use tax applies to a landlord’s purchases of all such items. The

0ss receipts from a landlord’s charges to the tenant for use of these
Items are not subject to the tax even though there may be a separate
charge for them,

{(b) The gross receipts from providing parking space for motor vehi-
cles and aircraft and from providing docking and storage space for boats
are taxable. If a separate charge is made for such parking, docking or
storage space, the charge is taxable. However, if a separate charge is not
made and the price of a rental unit includes a charge for a parking, dock-
ing or storage space, and if similar units are rented at a reduced price if
the parking, docking or storage space is not utilized, the difference be-
tween the rental price of the 2 similar units is taxable as a charge for
parking, docking or storage.

{2) HoreLs AND MoTELS, The furnishing of rooms or lodging to tran-
sients by hotelkeepers, motel aperators and other persons furnishing ac-
commodations to the public, regardless of whether membership is re-
quired for use of the accommodations, is a taxable service.

(a) *“Transient” means any person residing for a continuous period of
less than one month, A continuing monthly rental of a particular room
or rooms by a business (such as a trucking company, railway or airline)
to be used by its employes for layover is not tazable,

(b} The rental of space for meetings, conventions and similar activi-
ties is not taxable, However, the rental of hotel or motel rooms generally
used as sleeping accommodations is taxable, regardless of the use to
which the room is put. For example, the rental of a motel sleeping room
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by a salesman from 8:00 a.m. to 4:00 p.m. for use as a display room is
taxable,

(c} Hotels, motels and inns are the consumers of all the items used to
conduct their business, such as beds, bedding, equipment, advertising
materials, supplies and items consumed by the occupants of a room. The

* tax applies to their purchases of all such items,

{3) MoTELS LEASED TO OPERATORS. {(a) The owner of a motel often
leases the complete unit, including real and personal property, to a sec-
ond party who operates the motel, If the leage does not indicate the
amount of the lease receipts derived from tangible personal property, as
opposed to the realty and intangible property, the taxable receipts shall
be determined by muitiplying the total lease receipts of each reporting
period by the ratio of the lessor’s gross investment in tangible personal
property to the lessor’s total gross investment in all real and personal
property on the effective date of the lease. This ratio shall apply as long
as the lease agreement between the lessor and lessee remains un-
changed. However, the original ratio and any change in the ratio result-
ing from changes in the lease, due to additions to or removal of real or
personal property leased, are subject to review by the department of rev-
enue for reasonableness.

(b) In computing the ratio in paragraph (a), tangible personal prop-
erty includes property subject to the sales tax, such as furniture, fur-
nishings equipment or trade fixtures in an office, kitchen, restaurant,
lounge, rooms, patio and other indoor and outdoor areas; beds, bedding,
linen and towels; vending machines; and maintenance equipment. For
example, if the investment (valued at undepreciated original cost) on
the effective date of a lease is $100,000 for tangible personal property
and $500,000 for all real and personal property, taxable lease receipts
shall be determined by afpplyin aratio of 20% ($100,000 + $500,000) to
the gross lease receipts for each sales tax reporting period.

Note: The Interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969,

Hhtnrsr: Cr. Register, Movember, 1977, No. 263, eff, 12-1-77.

Tax 11.49 Service station and fuel oil dealers (sections 77.52 (2)
(a) 10 and 77.54(3), (5), (%a) and (11), Wis. Stats.) (1) TAxXABLE
saLES. Sales by service station operators and fuel oil dealers subject to
the sales taz include the following: (a) The sale of furnace or heating
fuel to residential, industrial or commercial customers.

(b) The repair, service, cleaning, painting, towing, inspection and
maintenance of motor vehicles, including the total amount charged for
parts and labor,

(c) The towing of motor vehicles if the towing is related to the repair,
service or maintenance of the vehicle. The following services are not con-
sidered taxable towing services: s

1. Towing vehicles from “no parking"” zones. -

2. Towing a demaotished vehicle to a junk yard.

3. House moving or relocating a mobile home.
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(d) Retail sales of tangible personal property (e.g., motor oil, anti-
freeze, motor vehicle parts and supplies, tobacco products, candy and
soft drinks) by service stations except as provided in sub, (2).

(e) The gross receipts from operating car washes, whether automated
or not,

(2) ExeMPT sALES. Sales by service station operators and fuel oil deal-
ers not subject to the sales tax include the following: (a) Sales of gaso-
line and special fuel (e.g., diesel and L.P, fuel) which are subject to the
Wisconsin motor vehicle fuel taxes under Chapter 78, Wis. Stats. The
holder of a Wisconsin special fuel license may issue an exemption certifi-
cate (Form S-207) to purchase special fuel without sales tax. On special
fuel which a licensee puts into highway motor vehicles, the licensee must
report and pay the special fuel tax. On special fuel s0ld or used for off-
highway purposes, the licensee is required to pay the sales or use tax,
?nles_s the fuel is used in farm tractors or farm machines used directly in
arming.

{b) Sales made directly to governmental units of this state, schools or
any corporation, community chest fund, foundation or association or-
ganized and operated exclusively for religious, charitable, scientific or
educational purposes, Sales to employes of these entities are not ex-
empt, even though the entity may reimburse the employe for the expen-
diture. {c) Sales of accessories, attachments, parts, supplies and high-
way fuel for common or contract carrier motor trucks, truck tractors,
road tractors, buses, trailers and semi-trailers used exclusively in com-
mon or contract carriage, including the urban mass transportation of
passengers as defined in section 71.18 (2) (a), Wis, Stats. This exemption
apﬁlies to purchases for school buses operated under contract with a
public or private school to transport students, A station wagon or van
which is not registered as a bus with the division of motor vehicles in the
Wisconsin department of transportation does not qualify for this ex-
emption. '

(d) Sales to farmers of fuel, parts and repairs for tractors or farm
machines used directly in farming, but this exemption does not apply if
these items are used in motor vehicles for highway use.

(e) Sales of aircraft fuel to persons using aircraft as certified or li-
censed carriers of persons or property in interstate commerce. Sales of
jet fuel to persons who are not certified or licensed carriers are subject to
the sales or use tag, but their purchases of aviation gasoline shail be ex-
empt under paragraph (a).

(3) PurcHases. {a) Service station operators who repair motor vehi-
cles may purchase without tax (“for resale”) repair parts and materials
used in such work which are physically transferred to their customers
(e.g., auto parts, chassis lubricants, wheel greases, car waxes, paints,
paint hardeners, plastic body fillers and welding rods).

(b) A service station operator’s purchases of equipment, tools, sup-
plies and other property not transferred to customers as part of the per-
formance of a taxable service are subject to the sales and use tax. Sup-
plies such as sandpaper, masking paper, masking tape, buffing pads,
paint and lacquer thinner, clean and glaze compound, paint remover,
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tack rags, steel wool, metal conditioner, lacquer removing solvent, rub-
bing compound, wax and grease remover, fluxing materials, disc adhe-
sives and other itetns used or consumed in performing motor vehicle re-
pair service are taxable.

Note: The interpretationa in this rule are effective under the general sales and use tax law
. on and after September 1, 1869.

History: Cr. Register, January, 1978, No. 265, eff. 2-1-78.

Tax 11.50 Auctions, (sections 77.51 (4) {intro.} and (a), (1) (b) and
(e) and (10) (e), Wis. Stats.) (1) StaTute. Section 77.51(7) (b), Wis.
Stats., provides that every person engaged it the business of making
sales at auction of tangible personal property owned by the person mak-
ing the sale or others is a “retailer”. The definition of *retail sale” con-
tained in s. 77.51 (4) (a), Wis. Stats,, includes any sale at an auction.

(2) THE RETAILER, If an auction company provides complete auction
gervice, it is the retailer, If an auctioneer contracts with the owner of the
auctioned property and arranges for clerking the auction, the auctioneer
is the retailer. Auctioneers and auction companies who are retailers are
responsible for reporting the sales tax on auction receipts even if the
owner of the property has a Seller’s Permit.

(3) TaxaBLE AuctION RECEIPTS. Taxable receipts from auctions in-
clude gross receipts from:

(a) Auction sales held reguiarly at an established place of business,
such as an auction house or auction barn. The household goods exemp-
tion does not apply to such sales.

(b) Auctions held regularly on radio, television, or CATV. The house-
hold goods exemption dees not apply to such auctions,

{¢) Auctions sponsored on an annual or other regular basis by non-
profit organizations or others. The household goods exemption does not
apply to such auctions.

{d) Auction sales of heavy equipment and going-out-of-business auc-
tion sales of retail stores, motels, wholesalers, manufacturers, contrac-
tors and service enterprises. The household goods exemption does not
apply to such sales.

{e) Auction sales of antiques (effective on and after July 31, 1975)
and works of art except when sold with other household goods of which
they were a part. .

{f) Auction sales of professional or business inventories or equipment
even though they may consist of household goods.

(g) Sheriffs’ sales and other auction sales made pursuant to orders of a
Wisconsin court.

(h) Al other auction sales are not specifically exempt under the law.

(4) EXEMPT AUCTION RECEIPTS. Gross receipts from the following auc-
tion sales are exempt: (a) Auction sales of personal farm property or
household goods which are not held at regular intervals, Such auctions
are generally held on the property owner’s premises.

1. Household goods, “Household goods” includes tangible personal
. property which is associated with maintaining a household and is for
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family use. For example, household goods includes furniture necessary
or ornamental to a house in furnishing or fitting it for use by members of
the household. Thus, auction sales of goods removed from a family home
(such as tables, chairs, lamps, appliances, beds, clocks, musical instru-
ments, dressers, lawn and garden equipment, jugs and fruit jars) are not
. taxable, ftems which are not considered “household goods™ include:

a. Highway motor vehicles or trailers, snowmobiles, mini bikes, bi-
cycles, aircraft, boats and other sporiing goods.

b. Professional or business inventory equipment,

2. Personal farm property. “Personal farm property” includes trac-
tors, implements of husbandry, machines, equipment or other tangible
personal property used by a farmer to till the soil and raise crops. “Per-
gonal farm Property” does not include riding horses or other recrea-
tional animals or equipment for them, highway vehicles, boats, snowmo-
biles, mini bikes and bicycles.

{b) Sales for resale or sales which are otherwise exempt. If such a sale
is made at an auction, the person conducting the auction should obtain a
properly completed resale or exemption certificate from the purchaser.

(¢) Liquidation sales of an insolvent debtor’s assets which are made
pursuant to the order of a federal bankruptey court.

{d) One-day auction sales by religious, charitable, educational or civic
organizations and other nonprofit organizations which conduct a fund
raising event, if: 1. The auctioneer is not the retailer, (because the auc-
tioneer's services are donated); and

2, The organization is not engaged in a trade or business and not oth-
erwise required to have a seller’s permit; and

3. Gross receipts from the auction sale of tangible personal property
and taxable services do not exceed $1,000.

Note; The interpretations in this rule are effective under the general sales and use tax law
on and after Saptember 1, 1869 unless otherwise noted in the rule.

Hiatory; Cr, Register, January, 1878, No. 265, off. 2-1.78,

Tax 11.51 Grocers’ guidelist. (section 77.64 (20), Wis. Stats.) (1)
GENERAL, All sales of tangible personal property are taxable except when
a specific exemption applies. One of the exemptions is for “food, food
products and beverages”, which generally exempts all basic food items
for human consumption necessary for the home preparation of meals.
This exemption, however, does not include many items normally avail-
able in grocery and food stores, such as soda water beverages {including
bases or concentrates to produce soft drinks and fruit drinks), beer, in-
toxicating liquors, candy, paper products and detergents. The following
lists shall serve as a guide to grocers to determine the kinds of items that
are taxable and exempt. i

(2) GuipeLisTS. (a) Taxable sales by grocers. Gross receipts from the
sale of the following are taxable:

ﬁdbhesive tape. Appliances. B&fby ‘?)eeds {except
Ibums. ood) .

Amonia. Ash‘trays. Bags (all kinds).
Anti-acid products.  Aspirin, Bakeware.
Anti-freeze. Auto supplies. Baskets.
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Barbeque supplies.

Batteries.,

Beauty aids,

Beer.

Beer making supplies,

. Binders (notebook).

Bird foed and sup-
plies.

Bleach,

Blueing,

Bobby pins and roll-
ers.

Baoks.

Bowl cleaner.

Breath mints.

Brooms.

Brushes.

Bubble bath.

Cameras and sup-
plies.

Cake decorations
(non-edible).

Calcium tablets.

Candied fruits,

Candy.

Candy apples.

Canning and freezer
supplies.

Can openers.

Carbonated
beverages.

Cat food.

Charcoal and starter.

Chewing gum.

Cigarettes
(Effective 9-1.75).

Cigarette lighter

uid, wicks, flints,

Cigars.

Cleaning equipment
and supplies.

Cleansers,

Clocks.

Clothes lines.

Clothespins.

Clothing.

Cocktail mixes, .

Cod liver oil,

Cold remedies.

Coloring extracts.

Combs and brushes,

Confections.

Cough drops.

Cracker jacks,

Crayons,

Dental aids,
Deodorants.
Detergents,
Dinnerware.
Disinfectants,
Distilled spirits.
Dixie cups.
Dog food and sup-
plies,
Dolls.
Drain cleaners,
Drug sundries.
Dry cleaners.
Dye.

Electrical supplies.
Eskimo pies.

Facial tissues.

Farm and garden im-
plements.

Feminine hygiene
needs.

Fermented malt bev-
erages.

Fertilizers.

Fiddle faddle.

Film.

First aid products.

Fizzies,

Flash butbs.

Flatware.

Floor care products.

Flowers and seeds.

Food coloring,

Foot care products,

Foil (aluminum and
similar products).

Frames.

Fuel and lubricants.

Fudgesicles,

Furniture polish.

(Games,

Garden needs.

Garbage bags and
cans,

Gifts (non-food).

Ginseng,

Glassware,

Gloves.

Glue.

Greeting cards.

Grooming aids,

Gum,

Hair care products.
Hardware.

161
Heated foods and
beverages (1).
Health and beauty
aids.
Hosijery.
Household
equipment and
supplies.

Ice (cube and
block).

Ice cream bars.

Ice cream in cones.

Internal remedies.

Intoxicating liquor.

Insect and peat con-
trol products.

Iron tablets.

Jewelry,

Kool aid and similar
items,

Kotex and similar
items,

Laundry products.

Lawn furniture.

Life savers.

Light bulbs and
fuses.

Lozenges.

Lunch boxes.

Lye.

Lysol.

Manicure needs.
Mason jars.
Matches.
Medicinal
preparations.
Milk of magnesia,
Mineral tablats.

Nail polish and re-
mover.

Nails.

Napkins,

Notebooks.

Nursery stock.

Nuts (chocolate
coated).

Pails,

Paint and paint sup-
plies.

Paper products (tis-
sues, plates, cups,
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towels, napkins and
writing paper).

Peanuts (candy
coated).

Pens and penc;ls

Pepto bismol.

Pet food and sup-
plies.

Plastic utensils.

Polishes,

Popcorn (raw or pop-
ped}

Popsicles.

Pots and pans.

Powder (face and

ody).

Raising (candy
coated).

Razors and blades.

Records.

Rolaids,

Root beer and ex-
tracts,

Rotisseries,

Rubber bands.

Salt (water softener).

Sandwiches (hot or
cold).

Sanitary goods.

School supplies.

Scissors.

Sewing aids.

Shampoo and rinse,

Shaving supplies.

Shelf coverings,

Shoe laces and pol-
ishes.

Soaps.

Soda water beverages

(2).
Soft drinks (2).
Sponges.
Starch,
Stationery,
Steel wool,
Stockings,
Sun glasses.
Sun tan lotion.

Tableware.

Taffy apples.
Tape,

Thermos bottles,
Thread.

Tobaceo products.
Toilet tissue.
Tonics.

Toola.

WISCONSIN ADMINISTRATIVE CODE

Tooth brushes.

Toothpaste and
powders,

Toothpicks.

Toys,

Tums.

Utensils,
Vitamins.

Wash cloths.

Waste bagkets.

Watches.

Water (spring and
distilled).

Water conditioners.

Wazxes.

Wazx paper.

Wearing apparel.

Wine making sup-

plies.

Wrap (foil and waxed
paper).

Wiiting supplies.

Yogurt bars, cones
and sundaes.

Zippers.

(b} Exempt sales by grocers. Gross receipts from the sale of the fol-

lowing are exempt:
Apple cider (sweet).

Baby food.
Bakery goods.
Baking chocolate.
Baking powder and
soda.
Barbeque sauces.
Berries.
Biscuit mix.
Boullion cubes.
Bread and rolls.
Brownies.
Butter, -

Cake mixes and flour,

Cakes (Hostess and
similar items).

Canned foods.

Catsup.

Cereal and cereal
products.

Certo and other pec- -
tins.
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Cheese,

Chicken.

Chinese food.

Chip dip.

Chips {potato, corn

and similar items).

Chocolate (instant

and baking).
Citrus fruits.
Cocoa.

Coffee and coffee sub-

stitutes.
Condiments.
Cones (ice cream
cups).

Cockies and crackers.

Cooking oils.
Cream,

Desserts and top-
pings.

Dletary foods {(4}.

Dinners (frozen),

Doughnuts.
Dressing,

Dried fruits,

Dried milk products.

Eggs.

Federal food stamp
receipts.

Fish and fish prod-
ucts.

Flavoring extracts.

Flour,

Fritos.

Frozen desserts.

Frozen fruit juices
(3)

Frozen fruits and
vegetables,

Frozen pizza,

Frozen TV dinners.

Fruit.

Garlic.
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Gelatin, Mustard, Saccharin,
Gravy extracts and Salad dressing.
mixes, Newspapers. Salt and salt substi-
Grits, Noodles. 5 tlutgs.
Nuts (except cand alted nuts.
. Hash. coated), P Y Sardines.
Honey. geafooc_is.
Ice cream (pints or Oil (cooking, salad). £asonings.
larger). p Oleomargarine. Sherbet.
Olives. Shortening,
Jams, Soup.
Jellies. Pancake mix. Spaghetti products.
dello. \ Peanuts (in shell or =~ OPpices,
duices (pure fruit) canned, salted or Spreads,
(3). not). Sugar.
Lobster. Peanut butter, gweeteners.
Luncheon meats, Pepper. yrup-
Pickles. ‘
Macaroni. Pie and pie fillings. Tea and ice tea.
Magazines. Pie crust and mizes,  Turkey.
% ted gpi_ik %owc%er. gogg chiipg.
araschino cherries. o salad. . . .
Marshmallows. Poultry and poultry Vag:(lga;;nd vanilla
Mayonnaise. products, Vegetable juices
Meal. Preserves. Vegotables '
Meat and meat prod- Pretzels, Vinegar.
ucts. Puddings. b
Meat extracts and : \
tenderizers. Raisins, Wafile mix.
Melons. Ravioli, '
Meritene. Relishes. Yeast.
Milk and milk prod- Rice. Yogurt (pints or
ucts. Rolis and biscuits. larger).
(¢} Explanations of some items noted above. As indicated in (a) and
(b} above: o

1. “Heated Food” means those products, items or components which

have been prepared for sale in a heated condition and which are sold at
any temperature higher than the air temperature of the room or place
where they are sold.

2. Sales of soda water beverages, bases, concentrates and powders
which may be reconstituted into soft drinks, and fruit juice drinks,
Eunchea and nectars which have additives known as extenders are taxa-

te. Extenders commonly used are citric acid, peel oil and artificial color,

3. Sales of pure fruit juices as defined in Chapter 97 (Statutes of 1967)
are not taxable. Fruit juices are the clean, unfermented liquid product
obtained by the first pressing of fresh ripe fruits. The only permissible
additives are sugar and one of the preservatives such as sodium benzo-
ate, sorbic acid or sodium sorbate. Frozen concentrates conforming to
the above description are also tax exempt.

4. “Dietary foods” include products intended to substitute in whole or
in part for the ordinary diet such as Metrecal and meat base formula. It
also includes those products which supplement the ordinary diet, such
as Ovaltine, and compressed or concentrated foods taken in wafer form
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which can be identified as food because of higher concentrated food val-
ues of carbohydrates and proteins. For example, a protein concentrate
used by persons engaged in athletic activities is an exempt food. Dietary
foods do not include pateni medicines, tonics, vitamins and medical-
type preparations in liquid, powdered, granular, tablet, capsule, lozenge
and pil form used for medicinal or remedial purposes. The sales of such
iterms are tazable.

Note: The interpretations fn this rule are effective under the general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

History; Cr. Reglster, December, 1877, No. 264, off, 1-1-78.

Tax 11,52 ‘Coin-operated vending' machines and amusement de-
vices, (sections 77.61(17) and (24), and 77.52(1) and (2) (a) 2,6, 7 and
10, Wis, Stata.} (1) Dermnrrion. In this rule, “operator’” means:

{a) A person who owns property sold through a coin-operated vending
machine or device, has the right of access to the machine or device for
stocking or restocking or for removing the gross receipts, or who, in gen-
eral, has control over the machine or device and its contents; or

(b} A person who is responsible for providing laundry, dry cleaning,
p}llll_otographic, photocopy or other taxable services through vending ma-
chines.

(2) SeELLER’S PERMITS. (a) Operators of coin-operated vending
machiens or devices dispensing taxzable tangible personal property or
services shall obtain a seller’s permit, One permit shall be sufficient for
all the machines of each operator,

(b) A notice must be affixed to each coin-operated machine or device
showing the operator’s name, address and seller’s permit number.

(3) TaxaBLE RECEIPTS, Taxable receipts include gross receipts from:

(ﬁ) Coin-operated machines dispensing tangible personal property
such as: ‘

1. Chewing gum, candy, cigarettes (effective September 1, 1975}, pea-
nuts, popcorn, soft drinks, heated foods and beverages, sandwiches, ice
cream confections, photographs, tobacco products (not including ciga-
rettes) , handkerchiefs, combs and hygienic products; and

2. Fruit, milk, bakery goods, eggs, salads, cookies, crackers and ail
other foods and beverages for on-premise consumption. The total gross
receipts from sales of food and beverages through vending machines
shall be presumed derived from on-premise consumption and therefore
taxable, unless the operator has records showing the portion of gross
;gcotslipts from sales made for off-premise consumption involving exempt

(b) The license to use or the rental of coin-operated machines which
are personal property or which provide a taxable service, such as hair
d}l;g_.ving machines, shoe shine machines and bowling ball cleaning ma-
chines. :

{¢) Coin-operated amusement devices such as juke boxes, pinball ma-
chines, shufllehoards, pool tables, slot racing, mechanical rides and
games, and penny arcades.
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(4) NonTAXABLE RECEIPTS. Receipts from the following are not taxa-
ble: (a) Laundry, dry cleaning and pressing machines when the service
is performed by the customer through the use of coin-operated, self-ser-
vice machines.

{b) Coin-operated storage lockers, pay toilets and scales.
(c) Sales of cigarettes prior to September 1, 1975.

{5) REPORTING AND RECORD KEEFING, (a) The gross receipts of vending
machine and amusement device operators are subject to the sales tax.
Thus gross receipts include, for example, receipts from items selling for
one, five and ten cents and more, No deduction shall be permitted for
the cost of the property sold, materials used, labor or service cost, or any
other expense (including commissions paid to place machines in an es-
tablishment).

(b) Sales tax collected from customers may be deducted from gross
receipts before computing the tax payable, if the tax is collected under
the bracket system and customers are advised of the amount of sales tax
they are paying by a sign posted on the machine. If no tax is collected
under the bracket system, no deduction shall be allowed.

{c) Each operator shall maintain adequate and complete records in-
cluding: I, The location of each machine;

2. The serial number of each machine;

h{i. Purchases and inventories of all merchandise sold through ma-
chines; :

4, Receipts from sales of exempt merchandise; and

5. Purchage records of all machines and the cost of all supplies of
which the machine operator is deemed to be the user or consumer (for
example, a vending machine or juke box, including repairs and parts
therefor and records used in the juke box).

{6) SALE, LEASE OR RENTAL OF MACHINES. (a) Receipts from the sale,
lease, rental or license to use coin-operated machines and attachmenis,
patts and supplies therefor are subject to the sales tax. Taxzable receipts
include sales to persons providing a service, such as laundry and dry
cleaning service. If the machines, attachments, parts, or supplies are
purchased for use in Wisconsin from an unregistered out-of-state sup-
plier, the purchaser shall remit the use tax directly to the department,

(b) Machines purchased exclusively for rental to others may be
purchased by the lessor without tax if the lessor gives a resale certificate
to the lessor’s supplier. If the lessor intends making any use of the ma-
chines other than rental, a resale certificate shall not be given. In either
event, the lessor's rental receipts are taxable.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the ruls,

History: Cr. Register, January, 1878, No. 265, eff, 2-1-78. |

Tax 11.53 Concessionaires (sections 77.52 (7), (19) and 77.61 (2),
Wis. Stats.). (1) Each person desiring to engage in or conduét business
as a concessionaire at & fair, carnival, circus or other temporary location
shall file with the department of revenue an application for a temporary
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seller’s permit for each concession on a form prescribed by the depart-
ment. At the time of filing such application he shall pay to the depart-
ment a security deposit to protect the revenue of the state, which deposit
for each concession shall be $10, regardless of the number of days a par-
ticular concession is operated at the event, At such time he shall also
furnish the department with the name and address of his agent in this
state upon whom any process, notice or demand required or permitted
by law to be served upon him may be served.

{2) A temporary seller’s permit shall be valid only for the duration of
the event for which it is issued,

(3) Each person granted one or more temporary seller’s permits in a
calendar year shall, on or before January 31 of the succeeding year, file a
concessionaire’s annual sales tax return. On such return-the security de-
posi(fied during the calendar year may be claimed as a credit against the
tax due. :

{4) Examples of “concessionaires” are persons conducting the foltow-
ing businesses at such events: nickel pitch, pop in, ring toss, short range,
basketball, guess your weight, jewelry stand, fish pond, photo stand and
tip the bottle. Further examples include persons selling ice cream, cot-
ton candy, candy apples, sno cones, popcorn, or frozen delight from
stands at such events,

(6) For purposes of this rule, “concessionaire” does not include:

{a) A person who holds a ﬁermanent seller’s permit for operating
amusement rides, traveling vaudeville performances, menageries or ob-
ject of curiosity shows;

(b} A person selling meais {including lunches or sandwiches).

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969,

History: Cr, Rogister, 1985, No. 114, eff. 7-1-665; am. Register, May, 1966. No. 125. eff, 61+
86; am. (1), Register, June, 1975, No. 234, off, 7-1-76; renum. from Fax 11.01, Register, '
January, 1978, No. 285, eff. 2-1-78.

Tax 11.64 Temporary amusement, entertainment or recreational
events or places (sections 77.51(7) (¢}, 77.52(7), {19} and 77.61(2),
Wis, Stats.). (1) “Admission” for the purpose of this rule means the
right or privilege to have access to or use of a place, facility or location in
Wisconsin where amusement, entertainment or recreation is provided.
The gross receipts from the sale of admissions are subject to sales tax.

(2} “Places of amusement, entertainment or recreation” for the pur-
pose of this rule include, but are not limited to, auditeriums, race tracks,
street fairs, rock festivals or other places where there is any show or exhi-
bition for which any charge is made including, but not limited to, the
sale of tickets, gate charges, seat charges, entrance fees and motor vehi-
cle parking fees.

(3) Pursuant to section 77.51 (3), Wis. Stats., and in this rule, “per-
son” includes any natural person, firm, partnership, joint venture, joint
stock company, association, public or private corporation, cooperative,
estate, trust, receiver, executor, administrator, any other fiduciary, and
any representative appointed by order of any court or otherwise acting
on behalf of others,
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{4) Enfrepreneurs, promoters, sponsors of managers of an amuse-
ment, entertainment or recreational event shall be regarded as retailers
for the purposes of section 77.61(7) (c), Wis. Stats., if said entrepre-
neurs, promoters, sponsors or managers have control and direction of
the event including activities such as controlling the sale of admissions
or admission tickets; controlling or regulating the admittance of all per-
sons to the event or place; determining the nature of the amusement,
entertainment or recreation to be offered; deciding the scale of prices to
be charged for admission; receiving the proceeds from ticket sales, in-
cluding amounts from ticket agents or brokers; and deciding, or having
tge right to decide, the disposition of the net profits, if any, realized from
the event.

(5) As retailers such entrepreneurs, promoters, sponsors or managers
are persons liable for the sales tax and are required to hold a seller’s
permit for each place of operations pursuant to section 77.562(7), Wis.
Stats., and may be required to post security as provided in section
77.61(2), Wis. Stats. Such retailers are required to have a seller’s permit
on the first date on which tickets or admission to an event to be con-
ducted in this state are offered for sale.

{6) This rule does not apply to traveling attractions which perform in
stadiums, theaters or other places where the permanent management of
such stadium, theater or other location holds a valid seller’s permit, con-
trols the sale of tickets or admissions and assunies the liability for the
payment of the sales tax. Further, it does not apply to churches or other
nonprofit groups which operate within the oceasional sale limitations of
section 77,61 (10) {¢), Wis. Stats. S

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969.

History: Cr. Registor, March, 1976, No. 243, eff, 4-1-76; renum. from Tax 11.02;.Registar,
January, 1978, No. 265, off, 2-1-78, .

Tax 11.55 Agents, consignees, lienors and brokers, (Section
7751 (4g) (f), (7) and (8), Wis. Stats. (1) UNDISCLOSED PRINCIFAL. A
person who has possession of personal property owned by an unknown
or undisclosed principal and has the power to transfer title to that prop-
erty to a third person, and who exercises that power, is a retailer whose
gross receipts are subject to the tax,

{2) DiscLoseD PRINCIPAL. {a) Gross receipts from the sale of tangible
personal property made by a person with possession of the property,
who is acting for a known or disclosed principal, are taxable to the prin-
cipal if the principal is engaged in the full or part-time business of selling
tangible personal praperty. If the principal fails to pay the tax, the agent
may be liable for it.

{b) A principal shall be deemed disclosed to a purchaser only when
the evidence shows that the identity of the principal is made known to
the purchaser at the time of the sale, and when the name and address of
the principal appear on the books and records of the agent.

{(3) EnrORCEMENT OF LIENS, Pawnbrokers, storage persons and others
selling tangible personal property to enforce a lien are retailers with re-
spect to such sales and tax applies to the gross receipts from such sales.

(4) Repossessions. Repossessions of tangible personal property by a
seller from a purchaser when the only consideration is cancellation of
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the purchaser’s obligation to pay for the property is not a taxable trans-
action, However, sales at retail of repossessed property (e.g., by finance
companies, insurance companies, banks and other financial institu-
tions) are taxable sales.

Note: The interpretations in this rule are effective under the general sales and use tax law
effective September 1, 1969.

History: Cr. Register, May, 1978, No. 249, off. 6-1-78.

Tax 11.61 Veterinarians and their suppliers. (sections 77.51 (7)
(m) and (o) and 77.52 (2) (a) 10, Wis. Stats.) (1) VETERINARIANS. (a)
Charges made by veterinarians which shall be exempt from the sales tax
incluge charges for the following professional services for animals:

1. Medical services.
2. Hospitalization services.

{b) Charges made by veterinarians which shall be subject to the sales
tax include charges for the following activities for animals:

1, Boarding,
2. Grooming,
3. Clipping.

(c) Sales of tangible personal property by veterinarians which shall be
taxable include the following:

1. Leashes, collars and other pet equipment.
2. Pets.
3. Pet food.

(2) (a) Sales to veterinarians of medicines for animals and sales of
other tangible personal property to be used or furnished by them in the
performance of their professional services to animals shall be subject to
the sales or use tax. Prior to June 24, 1974 sales to veterinarians of
medicing for animals were taxable if the medicine was to be used or fur-
nished by a veterinarian in the performance of services, but were exempt
if they were purchased for resale independent of the performance of
such service,

(b) If the tax on sales to veterinarians is not collected by a supplier
(for example, because the supplier is located out-of-state and is not re-
quired to Ee registered with the department), the veterinarian shall be
responsible for and shall report and pay a use tax on such purchases
directly to the department,

History: Cr, Register, Auguat, 1976, No, 248, eff, 9-1-76; am. {2} {a}, Register, January,
1978, No. 265, off. 2.1-78,

Tax 11,62 Barbers and beauty shop operators. (section 77.51 (7)
(1) and 77.52 (2} (a) 10, Wis. Stats.}) (1} NONTAXABLE SALES AND SER-
vIeES. {a) Barbers and beauty shop operators are engaged primarily in a
gervice occupation and charges for services on human beings shall be
exempt from the sales tax.

{b) Barbers and beauty shop operators shall not be required to regis-
ter as retailers with the department if their gross receipts from sales of
tangible personal property or taxable services are $1,000 or less within a
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calendar year. Persons who are exempt as such occasional sellers shall
pay sales or use tax to their suppiiers on all purchases, including items
that may be resold to customers. Persons who exceed the standard shail
register with the department and obtain a seller’s permit. Persons who
register may purchase tangible personal property (such as hair pieces)
for resale without paying tax by issuing to their supplier a properly com-
- pleted resale certificate.

(2) TAXABLE SALES AND SERVICES. {a) Barbers and beauty shop opera-
tors are the consumers of the materials and supplies which are used in
performing their services and shall pay sales tax to their suppliers on
such purchases.

(b) Over the counter sales by barbers or beauty shop operators of
packaged cosmetics, hair tonics, lotions, wigs, falls, toupees or other
merchandise and their charges for servicing wigs, hair pieces or other
tangible personal property shall be subject to the sales tax. Unless a bar-
ber or beauty shop operator fatls within the occasional sales standard set
forth in subsection (1) (b), the person shall be responsible for collecting
and remitting to the department the tax on all such sales or charges.

Note: The interpretations in this rule are effective under the genoral sales and use tax law
on and after September 1, 1960,

Hliatory: Cr. Register, Auguat, 1978, No. 248, eff. #-1-78.

Tax 11.63 Radio and television stations. (sections 77.51(4),
77.62(2) (a) 11 and 77.54 (23m), Wis. Stats.) {1} NONTAXABLE SERVICES.
Gross receipts from the sale of the following services are not subject to
the sales and use tax.

(a) Air time.
(b) Advertising.

(2) TaxaBLe saLEs, (a) Gross receipts from charges imposed by a ra-
dio or television atation for art work, sﬁdes, films, tapes or other tangible
personal property which such station prepares or produces for its adver-
tisers or sponsors are subject to the sales and use tax. Such gross receipts
are taxable even though a station may retain possession of the tangible
personal property because “sale” is defined to include the transfer of not
only title to and possession of tangible personsl property, but also the
transfer of enjoyment of tangible personal property. If an advertiser
maintains any control over the tangible personal property prepared or
produced such as the right to determine when the progerty will be used
for advertising purposes, the advertiser is deemed to have received the
enjoyment of the property. .

(b) Gross receipts from a radio or television auction are subject to the
sales and use tax.

(c) If a radio or television station advertises on hehalf of out-of-state
persons to sell merchandise (such as records or books), the station is the
retailer of such merchandise and must pay sales tax on such sales if;

1, The advertising message does not clearly identify the out-of-state
source of the merchandise; or

2. The merchandise orders are sent directly to the station which ac-
counts for the gross receipts.
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{3) NonTAXABLE PURCHASES. The gross receipts from the sale, lease or
rental of motion picture films or tape, and advertising materials related
thereto, to a motion picture theater or radio or television station are
exempt from the sales and use tax under section 77.54 (23m). Sales of
sound tapes to radio stations are included in this exemption.

{4) TaxaBLE pURCHASES. Radio and television stations are consumers
of equipment, materials and supplies used to conduct their businesses
and shall pay sales or use tax on purchases of such tangible personal

property except as provided in subsection (3).

(6) Broapcasting TowERS, Commercial broadcasting towers consti-
tuting the transmission antenna system of a radio or television station
are deemed real estate improvements for sales and use tax purposes if
installed on land owned by the station. Contractors engaged in construc-
tion of such broadcasting towers are the consumers of Euitding materials
used by them in constructing, altering or repairing such towers and must
pay tax on the cost of such materials.

History: Cr. Register, December, 1977, No. 264, eff. 1-1-78.

Tax 11.64 Background musie. {section 77.61{4) (intro) and (),
Wis, Stats.) (1) GENERAL. Persons in the business of providing back-

round music commonly utilize one or hoth of the methods set forth

elcéw. The sales and use tax consequences depend upon the method
used. ‘

{2) MusiC PLAYED AT CENTRAL STUDIO. The gross receipts from the fue-
nishing of background music to business, industry and others from a
central studio over telephone circuits or by FM radio are not subject to
the sales or use tax. The persons who provide such service are the con-
sumers of the tapes, tape players, transmitters and other tangibie per-
sonal property used to provide the service, and their purchases of these
items, as well as telophone services from the telephone company, are
taxable. However, the gross receipts from equipment leased or rented to
the customer as part of providing this service are taxable, and an exemp-
tion for resale may be claimed on the purchase of such leased or rented
equipment, if the equipment is used exclusively for fease or rental.

{3) Music PLAYED BY CUSTOMER. The gross receipts from the lease,
rental, hire or license to use all tangible personal property comprising a
background music system are taxable when the system is located on a
customer’s (e.g., lessee’s or licensee’s) premises and is operated by the
customer. Any charge for installing the system is taxable. The sale of the
tapes, equigment and other tangible personal property to the person
providing the system (e.g., the lessor or licensor) is exempt as a sale for
resale, since rental is the equivalent of a resaie.

Nate: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969,

History: Cr. Register, September, 1977, No. 261, eff. 10-1-77,

Tax 11.65 Admissions, (section 77.52(2) (a) 2, Wis. Stats.) (1) TAxA-
BLE SALES. {a) The sale of admissions to amusement, athlstic, entertain-
ment or recreational events or places and the furnishing for dues, fees or
other considerations, the privilege of access to clubs or the privilege of
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having access to or the use of amusement, entertainment, athletic or rec-
reational facilities are taxable. This includes admissions to movies, bal-
lets, musical and dance performances, ball games, campgrounds, cir-
cuses, carnivals, plays, hockey games, ice shows, fairs, snowmobile and
automobile races, and pleasure tours or cruises. .

(b) The sales tax applies to the gross receipts of organizations which
have as an objective the supplying of amusement, athletic, entertain-
ment or recreational facilities to their members such as country clubs,
golf clubs, athletic clubs, swimming clubs, yachting clubs, tennis clubs
and flying clubs. The proceeds received from initiation fees, special as-
sessments, dues, and stock sales of clubs supplying amusement, athletic,
entertainment or recreational facilities to members are charges for the
plri;ilege of obtaining access to such clubs and are taxable receipts of the
clubs. . :

(¢) Admissions to customer participation events such as swimming,
skiing, bowling, skating, bingo, golfing, curling, dancing, card playing,
hayrides, hunting, fishing, and horseback or pony riding are taxable.

(d) The charge for the privilege of fishing in fish ponds is taxable, even
if th(}al charge is based in whole or in part on the pounds or size of fish
caught. . . ‘

(e) A person who provides hoat, tackle, hait and guide service pi-o-
vides a combination of recreational items which is subject to the tax, but
guide service alone is not tazable. ;

(f) The sales tax applies to the gross receipts from conducting bingo
games. The tax is remitted to the bingo control board, rather than the
department of revenue. :

(2) NoNTAXABLE 8ALES, The following are nontaxable admissions:

(a) The dues of civic, fraternal, religious, patriotic and lodge type or-
ganizations which are not organized for the purpose of furnishing
amusl?ment, athletic, entertainment or recreational facilities fo their
members,

{b) Admissions to museums of history, art or science, and to autoe or
trade shows, if professional entertainment is not provided at the show.

(c) Admissions to antique shows unless the admission charge can be
used as a credit against the price of merchandise purchased. .

(d} Entry fees in contests if the primary motive of the majority of the
persons entering the contest is “business” and not “recreation”, Gener-
ally, entry fees are not taxable for; :

1. Professional golfers entering a major tournament.

2. Professional riders entering a rodeo,

3. Professional stock car drivers entering an auto race.

4, Large snowmobile races where the entrants are primarity manufac-
turers’ representatives,
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(3) Prize MoNEY. Bowling alley proprietors shall pay tax on all their
regular bowling fees, including bowling tournament entrance fees. How-
ever, in the case of tournament entrance fees, the proprietor may sub-
tract from its taxable gross receipts the amount advertised and set amde
for prize money.

{4) “Donarions”. (a) Persons conducting recreational events occa-
sionally assert that the receipts are not taxable because they are dona- |
tions and not charges for admission. To qualify as & donation, a payment
must be totally voluntary and no restriction whatsosver may be placed
on the entrance of persons not making.a donation. The facts surround-
ing the requests for the donation must be obvious that admittance is not
restricted to those making a donation. A set amount for the donation
(through newspaper publicity or signs at the entrance), a turnstile or
restrictive device that must be passed through, or an attendant request-
ing a donation at the door shall be presumptive evidence that the charge
is not a donation but that the payment is reguired. :

(b) ‘When a charge to a patron bears little or no relationship to the
acutal value received, such as $100 per ticket for fund raising dinner
dance, the tax may be based on reasonable value of the tangible personal
property and taxable services received.

(6) LocarioN or EVENT. The receipts from sales of tickets of admis-
sions to places of amusement or athletic events which take place in Wis-
consin are taxable, even though some of the tickets may be sold out-of-
state. For examgle, atl sales of University of Wisconsin football tickets
for games played in Wisconsin are taxable. However, if the University of
Wisconsin, as agent, sells tickets for the University of Michigan, the re-
ceipts are not subject to the Wisconsin sales tax.

Note: The interpretationa in this rule are effective under the genoral sales and use tax law
on and after September 1, 1969.

Hlistory: Cr. Register, January, 1978, No, 266, off, 2.1-78,

TFax 11,66 Communication and CATV services. (sections
77.51(28), 77.62(2) {(a) 4 and 12 and 77.54 (24), Wis. Stats.) (1) Taxa-
BLE SERVICES. Gross receipts from the sale or charge for the followmg
services are taxable: (a) Intrastate telegraph service.

{b) Telephone services, except mterst&te service, directory advertis-
ing and coin-operated telephone service. All intrastate toll services pro-
vided on or after July 31, 1975 and billings for exchange service made on
or after that date are taxable.

(¢) Two-way voice communication services over telephone or radio
(commonly referred to as mobile telephone service). Nonmechanical
telephone answering services are not taxable,

(d) One-way paging service effective July 31, 1975.

(e) Cable television system service, including installation charges, ef-
fective October 1, 1976.

(2) PURCHASES BY PERSONS PROVIDING SERVICE, Persons engaged in the
business of providing communications services are consumers, not re-
tailers, of the tangible personal property used in providing such services.
The tax applies to the sale of such property to them, However, section
17.54(24), Wis, Stats., exempts “apparatus, equipment and electrical
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instruments, other than station equipment, in central offices or tele-
phone companies, used in transmitting traflic and operating signals™.

Note: The interpretations in this rule are effective under the general salea and use tax law
on and after Septomber 1, 1989 unless otherwise noted in the rule.

History: Cr. Register, December, 1977, No. 264, eff, 1-1-78.

Tax 11.67 Service enterprises. (section 77.51 (4) (intro.} and (h),
(5), (7, 1) (a) and {c) and 77.52(1), Wis. Stats.) (1} GENERAL.
When a transaction involves the transfer of tangible personal property
along with the performance of a service, the {rue objective of the pur-
chaser must be considered to determine whether such {ransaction is a
sale of tangible personal property or the performance of a service with
the transfer of property being merely incidental to the performance of
the service, If the objective of the purchaser is to obtain the personal
property, a taxable sale of that property is involved. However, if the ob-
jective of the purchaser is to obtain the service, a sale of a service is
involved even though, as an incidence to the service, some tangible per-
sonal property may be transferred. Thus, a person performing business
advisory, record keeping, payroli and tax services for small businesses is
providing a service, Such person is the consumer, not the seller, of prop-
erty such as forms and binders which furnishes without separate charge
as an incidence to the service.

{2) RECEIPTS AND PURCHASES OF PERSONS PROVIDING SERVICES. (a)
Since persons engaged in the business of furnishing services are consum-
ers, not retailers, of the tangible personal property which they use inci-
dentally in rendering their services, tax applies to the sale of such prop-
erty to them. Examples are physicians, lawyers and accountants,

(b) A person who performs a nentaxable service in conjucntion with
the sale of tangible personal property is a retailer with respect to such
sales, and the tax applies to the total gross receipts therefrom without
any deduction for the work, labor, skill, time spent or other expense of
producing the property.

{c) If there is a single charge for providing both taxable and nontax-
able services, the entire charge is subject to the tax. However, if the
charges for taxable and nontaxable services are separately stated on an
invoice, the tax applies only to the charge attributable to the taxable
services.

(3) SeeciaL srruaTions. (a) Hospitals and clinics. Hospitals and
medical clinics generally provide nontaxable professional services. They
are, therefore, the consumers of tangible personal property used in ren-
dering such services. Hospitals and clinics which, in addition to render-
ing professional services, also sell tangible personal property are retail-
ers which shall obtain a seller’s permit and report the tax on such sales.
For example, sales of non-prescription medicine by a hospital or clinie
pharmacy are taxzable.

(b) Original manuscripts or musical arrangements. The transfer toa
publisher of an original manuscript or musical arrangement for publica-
tion is not a sale of tangible personal property and is not subject ot the
tax. However, the sale of copies of an author’s or composer’s work is a
sale of tangible personal property and is taxable, The sale of manu-
scripts is taxable if the manuscript itself is of particular value as an item
of tangible personal property and the purchaser is buying the property,
not the service which went into it.
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(c) Artistic expressions. Sales of works of art, such as paintings and
sculptures, are taxable.

(d) Interior decorator’s fee. 1. An interior decorator’s fee is taxable
when the decorator’s services are part of a sale of tangible personal prop-
erty. For example, a decorator’s fee is taxable when it is added to the hill
for tangible personal property on a cost-plus arrangement, Also, if a dec-
orator bills a client only for the full list price of property sold and then
receives the equivalent of a fee through the decorator’s supplier in the
form of a trade discount, the decorator shall pay a tax on the full amount
billed the client without any deduction for services performed.

2. A decorator’s fee is not taxable if the fee is solely for services ren-
dered (such as designing a decorative scheme, advising clients or recom-
mending colors, paints, wallpaper, fabrics, brands, or sources of supply)
and there is no sale of tangible personal property involved with tie
transaction.

{e) Research and development. 1. The development of information
pursuant to a research and development contract is a sale of a service
which is not subject to the sales tax. Although the person performing the
research and development may be under contract to provide such things
as plans, designs and specifications, or to test and evaluate a proposed
product, the primary ohjective of the customer is to obtain the results of
the technical skill and the experimental and research work of the engi-
neers and other technicians of the researcher. :

2. In certain instances under a research and development contract, the
information cannot be developed without the production of a prototype.
In this situation, the research owes tax on the materials used to con-
struct the prototype since it is used to compile the data, designs, draw-
ings and whatever else is provided the customer, The measure of the tax
is the cost of the materials going into the production fo the prototype as
well as all other materials consumed in performing the contract. The
transfer of the prototype is incidental to the transfer of information, and
for sales tax purposes is deemed not a sale of tangible personai property.

3, A research and development contract is distinguishable from a con-
tract for the production of an item after the research and development
has been completed. All charges to the researcher’s customer relating to
the production of such an item are for the sale of tangible personal prop-
e;tyiar;ot research and development services, and as such are subject to
the tax.

(f) Recording studios. When a recording studio sgrees to furnish or
supply records, acetates or other tangible personal property which be-
comes the property of others, the tax applies to the total gross receipts
regulting from the sale of such tangible personal property. Gross receipts
shall not be reduced for labor or service costs, including charges for the
use or rental of studio facilities, even though such costs may be itemized
in billing the customer.

(g) Architects. Fees paid to architects o design buildings or strue-
tures are for services performed, and are not subject to the tax. If, how-
ever, an architect has blueprints made from original drawings, the sale of
the blueprints is subject to the tax.
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{h) Drafting. Charges made by a self-employed person for commer-
cial drafting are subject to the tax when the charge is for detailed draw-
ings based entirely on specifications and data supplied by customers
(e.g., architects, engineers or business firms). These charges are taxable
because the concepts, ideas, specifications or designs depicted in the
drawings produced are the customer’s and the person performing the
" drafting simply transfers the details supplied by the customer to paper
thereby producing a drawing (tangible personal property) for use by the
customer.

{i) Enuresis alarms. Charges for rental of bed-wetting alarm sysfems
are taxable charges for the use of tangible personal property, not charges
for personal services, whether or not the lessor analyzes information
about the user and completes a report based on the information.

() Detonating explosives. Dettinating explosives is a non-taxable ser-
vice. A person who performs such service and furnishes the explosives
used in conjunction with the service is the consumer of the explosives,

(k) Community antenna systems (Cable TV). Effective October 1,
1975, services by a cable television company are subject to the taxz, Per-
sons offering such services are consumers of the tangible personal prop-
erty they purchase or rent, Thus, sales of tangible personal property to
i}ieég persons are subject to the tax. For further information see rule Tax

() Taxidermists. Taxidermists perform service on tangible personal
property. Gross receipts from such service are subject to the tax.

{m) Carwashes. The gross receipts of persons providing car wash ser-
vice, including those providing coin-operated self-service car washes
consisting of a pressurized spray of soap and water, are taxable. Such
persons are the consumers of the tangible personal property they
purchase, except for the wax transferred to a customer’s vehicle. Thus,
suppliers may accept a resale certificate for wax sold to car wash opera-
tors, but suppliers are liable for the taxz on all other sales of supplies to
such operators.

{n) Soliciting advertising for telephone directories. Persons who so-
licit advertising for telephone books and who, as an incident of such ser-
vice, provide telephone books to telephone companies or their subscrib-
ers, are the consumers of and must pay tax on all the {elephone books
they distribute in Wisconsin,

Note: 'The interpretations in this rule are effective under the general seles and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

History: Cr. Hegister, January, 1978, No, 266, eff. 2-1-78,

Tax 11.69 Financial institutions. (section 77.51(4) (k}) (1} Ex-
EMPT SALES, Financial institutions are primarily engaged in providing
nontaxable services. Such services include charges to customers for
cashier's checks, money orders, traveler’s checks, checking accounts and
the use of safe deposit boxes,

(2) TAXABLE saLES. A financial institution shall obtain a seller’s per-
mit and regularly file sales and use tax returns if it has taxable gross
receipts. Taxable gross receipts include saies of the following;

(a) Coin savings banks.
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(b) Commemorative medals,
{c) Collectors’ coins or currency sold above face value.
(d) Gold and silver bullion,
{e) Repossessed merchandise,
{f} Meals and beverages in the institution’s cafeteria.
(g) Charges for providing parking space for motor vehicles.

(h) Personalized imprinted checks, except where the financial institu-
tion has paid the tax on its purchases of such checks from a retailer and
the financial institution resells the checks to customers at the same price
or a price lower than its purchase price.

(3) PurcHASES. (a) A financial institution’s purchases subject to sales
or use tax include office furniture and equipment (such as decks, chairs,
couches, writing tables and office machines), safe deposit boxes, drive-
up and walk-up windows, night depository equipment, vault doors, re-
mote TV auto teller systems and camera security equipment.

{h) Any tangible personal property purchased by a financial institu-
tion to be given away or sold at cost or less than cost to a customer,
whether or not based upon the amount of & deposit, is tazable at the
time it is purchased. This property includes caﬁmdars, playing cards,
plat books, maps and any other items transferred to customers to pro-
mote business. Checking account and savings account forms provided
customers free of charge are also subject to the tax. When such items are
sold by a financial institution at a price in excess of cost, the financial
institution is a retailer and shall report the sales tax on such sales. The
financial institution may purchase such property without tax by giving
igs_ lsupplier a properly completed resale certificate when acting as a re-

iler,

(¢) If a financial institution is not required to have a seller’s permit
and has a use taxz obligation because purchases are made without tax, it
shall apply for a consumers’ use tax registration and report the tax on
such purchases,

{4) DerivirioN, In this rule “financial institution” includes a bank,
savings and loan association and credit union.

{b) SeECIAL PROVISIONS. (a) Sales to federal and state chartered credit
uniong, banks and savings and loan associations are taxable.

(b) The use tax may not be imposed directly on a federal credif union
due to federal restrictions. :

History: Cr, Register, December, 1977, No. 264, eff. 1-1-78,

Tax 11.70 Advertising agencies. (sections 77.51(4) (intro.) and (h),
77.52(1) and (2), Wis. Stats.) (I} NONTAXABLE SERVICES. Charges by
advertising agencies are not subject to sales and use tax if they are for
services that are not, a part of the sale of tangible personal property, or
that do not represent labor or service costs in the production of tangible
personal property. Examples of such nontaxable services include:

(a) Writing original manuscripts or news releases,

(b) Writing copy to be used in media advertising.
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{(c) Consultation, market research and compiling statistical or other
information,

l(d) Recommendations for advertising themes or merchandising
plans. ,

(e) Obtaining media space and time,

(f) Providing preliminary art (i.e., roughs, visualizations, sketches,
layouts and comprehensives) prepared solely for presenting an idea to a
client or grospective client. 'Thus, when a job involves production. of
sketches, but never results in the production of finished art or other tan-
gible personal property by the advertising agency, the charges for pre-
liminary art work are not taxable; however, if finished art or other tangi-
ble personal property is produced by the advertising agency as the result
of the preliminary art work, all the charges for preliminary art are taxa-
ble because they are for the production of tangible personal property.

(2) TaxaBLE saLEs. (a) Tax applies to an agency’s gross receipts from
the sale of tangible personal property located or used in Wisconsin
whether the transfer is to the advertiser or to a third party at the direc-
tion of or on behalf of the advertiser. This applies to advertiser clents
located both inside and outside Wisconsin, The sale of tangible personal
property normally occurs when the advertising agency bills the client for
the property and the client realizes the economic benefits of the prop-
erty’s use, even though the property may not be ‘physically transferred
to the client. For example, an agency’s hilling to a client for finished art
transferred to another Wisconsin business is taxable,

(b) Tax applies to an advertising agency’s total retail sales price of
tangible pérsonal property, without any deduction for any cost element
which becomes a part of the sales price. Such elements include prelimi-
nary art work, consultation, research, copy, supervision, model fees,
rentals, photostats, typesetting, postage, express, telephone, travel,
agency service fees, or any other labor or service cost incurred in the
production of that property. No deduction may be taken even though
such costs may be separately itemized in a billing to a client.

{c) Tax applies to in-progress hillings for production work which ulti-
mately results in the production of finished art work or other tangible
personal property.

(d) The total sales price of the following items or services are subject
to the tax: '

1. Retail sales of signs, circulars, business cards, stationary showcards,
banners, posters, bulletins, direct mail advertising, catalogs, brochures,
commercials, tapes or other items of tangible personal property.

2. Charges for photographic services or photostats,

3. Charges for producing, fabricating, processing, printing or imprint-
ing tangible persenal property for consumers for a consideration, even
though the consumers may furnish the materials used in the produecing,
fabricating, processing, printing or imprinting of the tangible personal
property. i

4, Charges for “finished art”, “Finished art” means the final art used
for actual reproduction by photomechanical or other processes, or for
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display purposes and includes drawings, paintings, designs, photo-
gra(f)hs, lettering, paste-ups, mechanicals or assemblies, charts, graphs,
and illustrative material not reproduced. The tax applies to sales of fin-
ighed art whether it is used to produce a taxable item or an exempt item
(e.g., periodical) , or is used to provide an advertising service by placing
advertising in an advertising media (such as newspapers, magazines,
other publications and radio or television stations).

{3) Fers ADDED TO BILLINGS. When an amount billed as an agency
“fee”, “retainer”, “‘service charge”, or “commission’ represents services
rendered which are a part of the sale of tangible personal property, the
amount is taxable. If it clearly represents a charge or a part of a charge
for any nontaxable service rather than for the sale of tangible personal
property, it is not taxable, A fee representing both taxable and nontax-
able items is taxable in accordance with the ratio between the charges.

{4) PURCHASES BY AGENCIES, (a) An advertising agency is the seller of,
and may purchase without tax for resale, any item that it resells before
use, or that becomes physically an ingredient or component part of tan-
gibfe personal property which it progflces and sells.

{b} An advertising agency is the consumer of all tangible personal
property not purchased for resale or not becoming physically an ingredi-
ent or component part of tangible personal property sold by such
agency.

Historyr Cr. Register, Dacomber, 1977, No. 264, eff, 1-1-78.

Tax 11,78 Stamps, coins and bullion, (section 77.51 (5), Wis.
Stats.) (1) TaxasLE saLES. Retail sales of the following tangible per-
~ sonal property are subject to the sales and use tax:

(a) Cancelted United States and foreign postage stamps.

(b) Uncancelled United States poatage stamps when sold or traded as
collectora’ items above their face value. .

{c) Uncancelled foreign postage stamps,

(d) Postage charges which are billed by the seller to the purchaser in
connection with the sale and delivery of tangible personal property if the
sale of the property is subject to the tax.

(e) Foreign coins and paper currency when sold or traded as collec-
tors’ items.

{f) United States coins and papef currency when sold or traded as
collectors’ items above their face value.

(g} Silver bullion and gold bullion which is physically located in Wis-
consin is subject to the sales tax whether the sales contract is entered
into or outside of Wisconsin. Such bullion purchased and delivered to
the purchaser outside Wisconsin is subject to the use tax when brought
into the state.

(h) Commemorative medals.

(2) NoNTAXABLE SALES. Retail sales of the following tangible personal
property are not subject to the sales and use tax;

(a) United States postage stamps, coins and paper currency sold at
face value.
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{(b) The portion of the selling price attributable to postage in the sale
of prestamped envelopes if the nontaxzable postage is separately item-
ized to the customer,

(¢) Sales of bullion to persons in Wisconsin when the purchaser takes
a document of ownership covering bullion remaining outside the state.

(d) Foreign coins and paper currency in current circulation, when
gold at face value and when acquired as a medium of exchange,

Note: The interpretations {n this rule are effective under the general sales and use tax law
on and after September 1, 1969, :

History: Cr. Register, January, 1977, No, 258, off, 2-1-77.

Tax 11,79 Leases of highway vehicles and equipment. (sections
77.51 (4) (intro.) and (), (7) (k) and 77.58 (6}, Wis. Stats.} (1) Gen-
ERAL RULE, Gross receipts from the lease or rental of motor vehicles and
mobile equipment used on a highway are subject to the sales and use tax.

(2) DEDUCTIONS PROM GROSS RECEIPTS, If the lease or rental agreement
is for a long term, in determining a lesaor's tazable gross receipts under
subsection (1), the cost of the following items may be deducted if they
meet the conditions in subsection (3):

(a) Motor fuel.
(b) Vehicle license fees.
(c) Federal highway use taxes.

() Public liability insurance furnished by the lessor solely for the
protection of the lessee but not including collision and comprehensive
coverage.

(3) ConDITIONS FOR DEDUCTIONS. The items listed in subsection (2)
may be deducted if:

(a) The charge is reasonable.

_ (b) The charge is separately stated in the lease agreement, billing or
invoice,

{(¢) The lessor is willing and able to lease the motor vehicle or mobile
equipment without providing the items listed in subsection (2}.

(d) The deduction is limited.to the lessor’s cost of the items furnished
with the leased equipment.

{4) NonpepuctipLg 11EMS, In determining a lessor’s taxable gross re--
fieiptsdunder subsection (1), the cost of the following may not be de-
ucted: ‘

(a) Amounts spent for the lessor’s own protection or for the protec-
tion of leased property, including collision or other insurance protection.

(b} Maintenance or repair charges incurred by the lessor.
{c) Interest and other financing costs incurred by the lessor.

(5) MULTISTATE USE, (a} Gross receipts from leases or rentals of mo-
tor vehicles and mobile equipment used on a highway are taxable if the
vehicles and equipment are garaged in Wisconsin, even if the lease or
rental agreement was executed in another state or if, at the contract’s
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expiration, the vehicles or equipment must be returned to the lessor in
another state.

(b} “Drive it yourself’” motor vehicles or mobile equipment which are
used for one-way trips and leased for less than one month are deemed
- garaged in the state in which they come into the lessee’s possession.

Note: The interpretations in this rule are effective under the general sates and use tax law
on and after September 1, 1869,

History: Cr, Register, January, 1977, No, 253, eff. 2-1-77.

Tax 11.80 Sales of ice. (section 77.52(1) and 77.53 (1), Wis. Stats.)
{1) Ice is tangible personal property, the retail sale of which is subject to
sales tax, unless sold in an exempt transaction supported by a properly
executed exemption certificate. Ice is sold at retail when it is sold for use
or consumption but not for resale. For example, ice used for refrigera-
tion purposes is consumed in the process of refrigeration; whereas, ice
used in drinks is purchased for resale by the seller of the drink.

(2) Examples of taxable sales of ice (including dry ice) are:
{(a) Sales through vending machines.

(b) Sales to restaurants, taverns, grocery stores and meat markets
when the ice is consumed in cooling bottled drinks or preserving foods.

(c) Sales to raiiroads or commercial fishermen for use in refrigerating
railway cars or vessels,

(3) Examples of nontaxable sales of ice are:

{a) Sales to restaurants, taverns and soda fountains to be used exclu-
sively in drinks (exempt as sales for resale).

{b) Sales to manufacturers, producers or food processors for use in-
side the shipping cases of merchandise being transferred to a customer
éexeu;pt as “shipping material” under section 77.54(6) (b), Wis.

tats.).

(e) Tce sold to manufacturers which is consumed or destroyed or loses
its identity in the manufacture of tangible personal property in any form
destined for sale,

(4) (a) If ice is sold to a person who will use it both for a taxable pur-
pose (ex., refrigeration) and nontaxable purpose (ex., for resale), the
total charge shall be divided between taxable and nontazable use, The
tax is then payable on the ice to be used in a taxable manner. I no divi-
sion is made, the tax applies to the total sale.

(b) Ice purchased without payment of the tax and subsequently used
%}} a téax&ble manner is subject to the use tax under section 77.53 (1),
is. Stats.

Note: The interpretations in this rule are effective under the general sales and use tax faw
on and after September 1, 1968,

Hiatory: Cr. Reglster, September, 1977, No. 261, eff. 10-1-77.

Tax 11.81 Industrial gases, welding rods and fluxing materials.
{section 77.54 (2), Wis. Stats.) (1) GeneERAL STATEMENT. The tax status
of retail sales of industrial gases, welding rods and fluxing materials de-
pends upon the use of the property by the purchaser. Section 77.54(2),
Wis. Stats., exempts from the sales tax “The gross receipts from sales of
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and the storage, use or other consumption of tangible personal property
becoming an ingredient or component part of an article of tangible per-
sonal property or which js consumed or destroyed or loses its identity in
the manufacture of tangible personal property in any form destined for
sale, but this exemption shall not include fuel or electricity.” T'herefore,
the sale of industrial gases, welding rods or fluxing matetrials shall be;

(a) Exempt if they become ingredients or components of tangible per-
sonal property destined for sale; or ‘

(b) Exempt if they are consumed, destroyed or lose their identity in
the manufacture of tangible personal property destined for sale, except
the sale of gas is taxable if the gas is used as a fuel. Fuel is a material used
to produce heat or power by burning, or is something that feeds a firs; or

(c) Taxable if they are sold to a person who consumes them in a non-
manufacturing activity.

(2) INDUSTRIAL GAsks, Common types of industrial gases are argon,
helium, hydrogen, nitrogen, acetylene, carbon diozide and oxygen. {a)
Sales of industrial gases which are exempt because they become an in-
gredient or component of tangible personal property destined for sale by
the purchaser include;

1. Carbon dioxide used to produce dry ice or carbonated soft drinks.

2, Gases such as neon, helium or argon used as a filler in the produc-
tion of light bulbs and tubes,

3. Hydrogen used in hydrogenating vegetable oila.
4. Acetylene used as a base in the manufacture of synthetic materials.

5. Oxygen used in the chemical industry for oxidation processes, when
not used as a fuel to produce heat,

(b) Taxable sales of gases used by a manufacturer as fuel include:
1. Oxygen used in industrial furnaces.

2. Acetylene or other gases used in torches in the manufacture of tan-
gible personal property.

(c) Taxable sales of gases to nonmanufacturers, whether or not used
by the purchaser as fuel, include:

1. Acetylene or other gases used by automobile body shops or by other
repair establishments. '

2. Gases used in mining or quarrying,.
3. Nitrogen used by telephone companies in underground cables.

(3) WELDING RoDS (stick electrode or filler rods). Since welding rods
(stick electrode or filler rods) are physically tranferred and become a
-part of an item produced or repaired, their sale is exempt if used by the
purchaser in producing tangible personal property destined for sale or in
repairing tangible personal property for a consideration. The sale of
welding rods to manufacturers who use them in repairing their machin-
ery used directly and exclusively in manufacturing is exempt, However,
the sale of such rods to construction contractors for use in fulfilling real
property construction confracts is taxable,
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(4) FLuxing MaTERIALS, Fluxing materials sold fo a manufacturer for
use in manufacturing tangible personal property destined for sale are
exempt because they are consumed in the manufacturing process, When
fluxing materials are sold for use by a manufacturer to repair its own
production machinery or equipment (a nonmanufacturing activity)
they are taxable, Fluxing materials sold to a repair shop or to a real prop-
gLity construction contractor or to any other nonmanufacturer are taxa-

€.

Note: The interprefations in this rule are effective under the general sales and use tax law
on and after September 1, 1969,

History: Cr. Register, September, 1977, No. 281, eff. 10-1-77,

Tax 11,82 Mailing lists and mailing services. (sections 77.51 (5),
77.62(1), 77.63 (1) and 77.64(2), Wis. Stats.) (1} Mamine LisTs. {a) In
this subsection, “mailing list"” means a written or printed list, series, set,
group or aggregation of names or addresses or both or other information
concerning persons which is used in circulating material by mail. A mail-
ing list may be in the form of a manuscript list, directory, Cheshire tape,
Dick tape, magnetic tape, gummed labels, index cards or other similar
means of identification.

(b) A mailing list is tangible personal property and the sales and use
tax shall apply to the gross receipts from the sale of and the storage, use
or other consumption of mailing lists, including the rental of or the
granting of a license to use such lists.

(c) Persons in the business of providing mailing lists are the consum-
ers of the tangible personal property they purchase and use in producing
such lists. However, any tangible personal property becoming a compo-
nent part of mailing lists when such mailing lists are physically trans-
ferred to a customer by either sale, rental or license may he purchased
for resale and without tax if the purchaser gives the seller a properly
completed resale certificate.

(2) MaiLING SERVICES. {a) In this subsection, “addressing” means the
preparation of property to be mailed by writing, typewriting, printing,
Imprinting or affixing addresses or names and addresses to such prop-
erty. Addressing includes the preparation of Cheshire tapes, Dick tapes,
cards, gumined labels or similar items which are to be affixed to, or en-
closed in, property to be mailed for the purpose of serving as addresses
for such property, However, addressing does not include such tapes,
cards or labels when they are used for some other purpose, such as repro-
duction or reference,

(b) The tax shall not apply to charges for services rendered in prepar-
ing material for mailing (including addressing, enclosing, sealing, meter-
ing, affizing stamps, sorting, tying and sacking in compliance with postal
rules and regulations) if such charges are stated separately on invoices
and in accounting records. Gross receipts from charges for envelopes are
taxable, but not separately stated charges for postage in the sale of
prestamped envelopes.
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(¢) Persons in the business of providing mailing services are consum-
ers of the tangible personal property they purchase and use in perform-
ing such services. Consequently, they must pay the tax when purchasing
such property.

Neates The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969,

History: Cr. Register, November, 1977, No. 283, eff, 12-1-77.

Tax 11,83 Motor vehicles. {sections 77.51 (7} {am), 77.53 (16) and
(18),77.564(5) (a) and (7) and 77.61 (1), Wis. Stats,) (1) DerFINITION. In
this rule, “motor vehicle” means a self-propelled vehicle (e.g., automo-
bile, truck, truck-tractor and motorcycle) designed for and capable of
transporting persons or property on a highway. In this rule, “motor vehi-
cle” does not include a self-propelled vehicle which is not designed or
used primarily for transportation of persons or property, and is only in-
cidentally operated on a public highway, such as a farm tractor, snow-
mobile, fork lift truck, and road machinery as defined in section
340,01 (52) , Wis. Stats, “Motor vehicle” does not include a vehiele which
is not self-propelled such as a trailer or semitrailer,

{2) RETAILRRS’ TAXABLE GROSS RECEIPTS. A retailer's tazable gross re-
ceipts include; (a) Gross receipts from the sale of a motor vehicle minus
any trade-in allowance, if the sale and trade-in are one transaction. A
separate or independent sale of a motor vehicle by either the buyer or
seller of another motor vehicle is not a trade-in, even if the proceeds
from the sale are immediately applied by the seller to a purchase of an-
other motor vehicle., A dealer does not realize taxable receipts from a
- transaction in which one motor vehicle is traded for another of lesser
value (a “trade-dewn’).

(b) Gross receipts from charges for delivery, handling, preparation
and any warranty.

}Eg)lGross receipts from equipment and accessories sold with a motor
vehicle.

(d) Gross receipts from charges for all parts and labor for repair, ser-
vice and maintenance performed on a motor vehicle, including charges
for ins)tallation of accessories or attachments (e.g., a radio or air condi-
tioner). .

(3) OCCASIONAL SALE OR PURCHASE OF MOTOR VEHICLES FROM NON-DEAL-
ERs. (a) The occasional sale of a motor vehicle is taxable, unless the
transfer is {0 the spouse, parent or child of the transferor; and the motor -
vehicle has been previously registered in this state in the name of the
transferor; and the transferor is not a motor vehicle dealer. A son-in-law
or daughter-in-law is not allowed this exemption.

(b) The purchaser of a motor vehicle from a non-dealer shall pay the
tax due to the department of transportation before the vehicle is regis-
tered for use in this state.

{c) A Wisconsin resident purchasing a motor vehicle in a foreign
country, or for delivery in a foreign country, shall pay the Wisconsin use
tax when the resident registers the vehicle in Wisconsin for use in Wis-
consin, subsequent to use in the foreign country. The tax is measured by
the full “sales price” of the vehicle.
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(d) When one co-owner transfers an interest in a motor vehicle to the
other co-owner, tax shall apply on the transfer of such interest. The
measure of the tax shall be the cash or its equivalent paid for the equity
transferred plus the selling co-owner’s share of the liabilities assumed by
the buying co-owner.

(4) PurcHASES BY NONBESIDENTS. (a) The gross receipts from the sales
of motor vehicles or truck bodies to nonresidents of this state (including
members of the armed forces) who will not use such vehicles or trucks
{for which the truck bodies were made) in this state other than in their
removal from this state are exempt. However, the separate sale of a
“slide-in’ camper to a nonresident is taxable if delivery is in Wisconsin,

(b) Gross receipts from the repair by a Wisconsin retailer of a nonres-
ident’s motor vehicle is subject to the tax,

{¢) A motor vehicle purchased by a nonresident of Wisconsin 90 days
or more before bringing such vehicle into this state, in connection with a
change of residence to this state, is not subject to the Wisconsin use tax.

(d) Except as provided in par. (¢}, nonresidents, including armed
forces personnel stationed outside this state pursuant to military orders,
who purchase motor vehicles outside this state, shall pay the Wisconsin
use tax at the time the vehicle is registered with the Wisconsin depart-
ment of transportation. However, a tax credit may be claimed as de-
scribed in sub, (5). :

(6) TAX CREDIT FOR VEHICLE PURCHASED OUTSIDE WISCONSIN., A motor
vehicle purchased outside this state and registered in this state generally
is subject to the Wisconsin use tax, except as noted in sub. (4} (¢). How-
ever, if the purchase was subject to a sales or use tax by the state or the
District of Columbia in which the purchase was made sales tax paid the
other state or the District of Columbia shall be applied as a credit
against and deducted from the Wisconsin use tax, This eredit shall not
apply to taxes Eaid to another country, to municipalities in other states

or to motor vehicle registration fees,

(6) TRANSFER BY INHERITANCE, GIFT OR PRIZE, (a) The distribution of a
motor vehicle to the heir (s} of an estate is not a taxable transfer subject
to the Wisconsin sales or use tax, However, the sale of a motor vehicle by
a personal representative of an estate is subject to the tax, and the pur-
chaser is required to pay the tax to the department of transportation at
time of registration.

(b) A motor vehicle transferred as a gift or as a prize in a contest or
drawing is exempt when registered with the department of transporta-
tion by the recipient or prize winner. However, the sale of the vehicle to
the donor of the gift or prize is taxable.

(7) VEHICLES USED BY LICENSED WISCONSIN RETAIL MOTOR VEHICLE
DEALERS, (a) If salespersons use a licensed Wisconsin retail motor vehi-
¢le dealer’s motor vehicles for purposes in addition to retention, demon-
stration or display, the dealer may charge the salesperson a reasonable
amount for such use and such charge is subject to the taz, In lieu of
making such charge or reporting the tax on the cost of the vehicle, the
dealer may report tax on the following basis effective January 1, 1973:

1. In the case of motor vehicles licensed in the name of the retail
deaier, the tax shall be $1.36 per month,
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2. In the case of motor vehicles being operated with retail dealer
plates, the tax shall be 35¢ per month for each plate issued to the dealer.

{b} Retail dealers shall not report on the basis prescribed in par. (a)
for service vehicles such as wreckers or pick-up trucks, or autos used by
customers when their car is being repaired, Wholesalers, distributors,
* brokers or manufacturers may not report on this basis.

{8) SALES BY DEALERS TO THEIR SALESPERSONS. Effective September 1,
1972, when a licensed Wisconsin motor vehicle dealer sells a motor vehi-
cle to one of the dealer’s salespersons, the transaction is subject to the
sales tax. Vehicles acquired in this type of taxable transaction after Sep-
tember 1, 1972 are not subject to the special method of reporting de-
scribed in sub, (7). However, vehicles purchased by salespersons prior
to September 1, 1972 are subject to such special provisions, and the tax
is $1 per month through December 1972 and $1.35 per month thereafter,

(9) HEAVY EQUIPMENT DEALERS. Heavy equipment dealers who are not
registered with the Wisconsin department of transportation as motor
vehicle déalers because their sales are too few in number to require regis-
tration shall not charge the sales tax on their sales of motor vehicles. The
tax shall be collected from the purchaser at the time the unit is regis-
tered with the state. Such heavy equipment dealers may purchase motor
vehicles for resale without tax.

{10) MOTOR VEHICLE REPAIR PARTS AND SUPPLIES. (a) Motor vehicle
dealers with body shops and any other person engaged in motor vehicle
repair may purchase for resale without tax tangnble personal property
which is physically transferred to the customer’s vehicle and which
leaves the repair facility with the repaired vehicle. Such property in-
cludes paints, paint hardeners, plastic fillers, welding rods and auto
parts,

b Tanglble personal property not physically transferred to a cus-
tomer’s motor vehicle are subject to tax. Such property includes tools,
equlpment and supplies used or consumed in performing motor vehicle
repair service. Examglea of taxable supplies include: sandpaper, mask-
ing paper and tape, buffing pads, paint and lacquer thinner, clean and
glaze compound, disc pads, paint remover, paint masks, tack rags, steel
wool, industrial gases, metal conditioner, brushes, lacquer removing sol-
vent, rubbing compound, wax and grease remover, fluxing materials,
disc adhesive and all other items not physically transferred to the cus-
tomer's vehicle,

(¢} A supplier cannot accept a resale certlﬁcate in good faith on items
which are not physically transferred to the purchaser’s customer, except
when the purchaser:

1. Inventories such property;

2, Certifies that the purchaser sells significant amounts of the property
over-the-counter to walk-in trade; and

3. The purchaser specifies on the resale certlﬁcate each type of item
the purchaser sells over-the-counter.

Notet The interpretations in this rule are effective under the genetal sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

From September I, 1969 through December 31, 1972, the tax payable by motor vehicle
dealers in leu of other methods of computing the tax, as described in (7) (a) I and 2 of this
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rule, was 31 per month in the case of motor vehicles licensed in the name of the retail dealer
and 25¢ per month in the case of moter vehiclea operated with dealer plates.

History: Cr. Regiater, December, 1971, No. 2684, eff. 1.1-78,

Tax 11.84 Aircraft. (sections 77.52(2) (a)9, 77.64 (5) {a) and {7} and
77.61(1)) (1) Generar. (a) The sales and use tax applies to the gross
receipts from the sale, lease or rental of aircraft and from the sate of
accessfories, components, attachments, parts, supplies and materials for
aircraft.

(b) An occasional sale of aircraft in Wisconsin is taxable unless all
three of the following conditions exist:

1. The traneferris to the spouse, parent or child of the transferor;

2. The aircraft was previously registered in Wisconsin in the trans-
feror’s name; and

3. The transferor does not hold and is not required to hold a Wiscon-
sin seller’s permit,

{c) Sectlon 77.61(1) {(a), Wis. Stats., provides that no aircraft shall be
registered in this state uniess the registrant presents proof that the sates
or use tax has been paid. If the aircraft is purchased from a person other
than a Wisconsin aircraft dealer, the purchaser shall pay the tax at the
time the aircraft is registered with the Wisconsin Department of Trans-
portation, Division of Aeronautics. The tax applies to aircraft registered
or customarily hangared or both in this state, even though such aircraft
also may be used out-of-state,

(2) 'TAXABLE SALES. (a) Aircreft, supplies and repairs. Gross receipts
from the following shall be taxable:

1. The sals, lease or rental of aircraft.

2. 'The sale of aircraft jet fuel, oil, equipment, parts and supplies sold
and delivered in Wisconsin for operation of aircraft, regardless of where
the aircraft is flown or used. Federal fuel taxes are part of the “sales
price” of jet fuel subject to the sales tax.

8. Charges for air frame and engine inspection, maintenance and re-
pair,

(b) Parking..1, Section 77.52(2) (a)9, Wis. Stats,, imposes the tax on
“Parking or providing parking space for aircraft for a considera-
tion. . . except when provided gy a governmental unit.” “Parking” in-
cludes occupying space in a hangar when an aircraft is available for use
without requiring a substantial expenditure of time or effort to make it
operational, For example, an aircraft kept in a hangar and available for
normal use is parked, but an aircraft kept in a hangar with its wings off is
stored rather than parked, '

2. Indoor parking, such as single or multiple *T"” hangar parking, and
outdoor (tie down) parking are taxabie, except when provided directly
by & governmental unit to the owner of the aircraft, The gross receipts of
a nongovernmental operator of a hangar from the rental of hangar space
for aircraft are subject to the sales tax whether or not such operator
leases the hangar frem a governmental unit,
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(c) Other taxable receipts. The grods receipts from charges for aerial
photographs and maps, and from charges for sightseeing flights and for
carrying a skydiver are taxable.

(3) EXEMPT SALES OF AIRCRAFT. Section 77.54 (5) (a), Wis. Stats., pro-
vides that the tax shall not apply to gross recéipts from aircraft, includ-
ing accessories, attachments, parts and fuel therefor, sold to persons us-
ing such aircraft as certified or licensed carriers of persons or property in
interstate or foreign commerce under authority of the laws of the United
States or any foreign government, or to aircraft sold to a nonresident of
this state who will not use such aircraft-in this state other than to remove
it from Wisconsin, Scheduled air carriers and commuter carriers with air
carrier operating certificates shall qualify for this exemption,

(4) NowntaxasrLe SERVICES. (3ross receipfs from the following services
or fees shall not be taxable:

{a) Transporting customers or property for hire when the customer
only designates the time of departure and destination while the owner
retains control over the aircraft in all other respects.

{b} Flight instruction when the fees for such instruction are sepa-
rately stated from the charge for the rental of the aircraft.

(¢) Advertising promotions such as sky writing and banner towing,
except when the aircraft is leased to a person who provides a pilot.

(d) Emergency rescue service, forest fire spotting and pipeline inspec-
tion service, except where the aircraft is leased to a company which pro-

‘ vides its own pilot.

(e) Crop dusting, spraying, fertilizing and seeding a farmer’s crops. A
person in this business may purchase weed killers, fertilizer and seed
without tax for resale, if these items are separately itemized on the in-
voice to the farmer.

(f) Landing fees,

Note: The interpretations in this rule are effective under the general sales and use law ¢
and after September 1, 1969, .

History: Cr. Regiater, November, 1877, No. 263, off, 12-1.77.

Tax 11.87 Meals, food, food products and beverages, (sections
77.51(4) {b) and (f), (11){c)2, (12) {c)1 and 77.54 (20}, Stats.) (1)
DeriniTioNs. In this rule: (a) “Exempt food’ means food, food products
and beverages not subject to the sales and use tax,

(b) “Taxable food”” means food, food products and beverages subject -
to the sales and use tax.

(2) TaxaBLE saLes. {a) General. Generally, the gross receipts from
sales of food or beverages shall be taxable when sold by restaurants, caf-
eterias, lunch counters, coffee shops, snack bars, eating houses, hotels,
motels, lodging houses, sororities, fraternities, drug stores, diners, tav-
erns, vending machines, drive-ins, mobile sales units, clubs and similar
husinesses, organizations or establishments,

(b) Sales by generally exempt seller. Certain foods that have been
prepared by a seller by cooking, baking or other methods shall be taxa-
ble food even though the seiler is principally engaged in the sale of ex-
empt food. For example, when a supermarket sells chickens roastedon a
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rotisserie, the roasted chickens are taxable food because heated food (or
heated beverages) are taxable, Heated food or beverages mean those
groducta, items or components which have been prepared for saie in a
eated condition and which are sold at any temperature which is higher
than the air temperature of the room or place where they are sold.

{c} Food components of meals. Food items which comprise or are
components of a meal {for example, a basket of chicken with cole slaw
and french fries) shall be tazable food when sold on & “take out” or “io
go’* basis and are packaged or wrapped and removed from the premises
for consumption elsewhere.

{d) Caterers. Meals, food, food products and beverages sold by cater-
ers shall be taxable, 1, “Caterer” means a person engaged in the business
of preparing meals, food and drinks, and serving these items on premises
designated%y a purchaser, When an agreement with a caterer provides
that the caterer shall prepare and serve food either for a stated price per
meal, for a lump sum, or for a price per plate, the consideration paid
shall constitute the sale of taxable food. Any rental charges made by a
caterer for items such as tableware, tablecloths or other tangible per-
sonal property, whether or not separately stated on the bill, shall be in-
cludable in the consideration paid and shall be taxable,

2. Charges made by a caterer for preparing and serving meals or drinks
to social clubs, service clubs, fraternal organizations or other nonexempt
purchasers shall constitute exempt sales for resale only if the purchasers
are regularly engaged as retailers of meals, hold a seller’s permit and give
resale or exémption certificates to the caterer.

3. The tax shall apply to items purchased by caterers (such as dishes,
silverware, plastic eating utensils, straws, napkins, tablecloths, punch
fountaing, coffee silver service and glassware) which are used by caterers
to serve food or beverages to their customers, or used in conjunction with
providing food or beverages to their customers, or used in conjunction
with providing catering service. However, the following items may be
gurchased without tax for resale, if used exclusively for rental purposes

y a caterer and if customers pay specific taxable rental charges for such
use: tents, public address systems, portable dance floors, portable bars,
chairs and tables.

(e) Vending machine sales. A vending machine operator has a “pre-
mise” as defined in section 77.64(20) (c) 6, Wis. Stats. The operator’s
total gross receipts shall be presumed derived from on-premise con-
sumption unless records show which portion of the sales were made for
off-premise consumption and involve food which could be treated as ex-
empt food:

(f) Cover and minimum charges. Cover charges or minimum charges,
whether listed separately on a bill or eollected as an admission fee or
fized charge, which entitle the patron to receive entertainment or to
dance as well as to receive food, meals or drinks, shall be taxable, If food,
meals or drinks are furnished, prepared or served at locations other than
the place of business of the seller or in a room other than a regular dining
room and an extra charge is made for such service, the entire amount
shall be taxable.

{g) Tips. 1. A tip which is given directly to an employe in cash or
which is added by a customer to a bill which amount is then turned over
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in full to the employe, shall be exempt from the sales tax, if the amount
of such tip is wholly in the discretion or judgment of the customer.

2. On and after May b, 1976, a flat amount or flat percentage, whether
designated as a tip or as a service charge, that is added to the price of a
meal under a requirement of the seller is a part of the selling price of
. such meals and shall be subject to the tax, regardless of whether the

amount or flat percentage may be subsequently paid over in whole or in
part by the seller to employes. .

3. However, prior to May 5, 1976, a flat percentage service charge
added to customer's bill by a private club was not taxable if; a, The
charge was imposed under the club’s bylaws;

b. The total amount collected was paid directly to food service em-
ployes; and . :

¢. The amount was not part of employes’ wages that brought them up
to the legal minimum wage.

(h) Huber law meals. Meals sold to “Huber Law" prisoners by a sher-
iff or a governmental unit shall be subject to the tax.

(i) Meals to employes. Sales of meals to emploges by an employer for
a specific charge shall be taxable, 1, A specific charge shall be deemed
made for meals if any one of the following conditions shall be met: a. The
employe shall pay cash for meals consumed.

b. An actual, specific charge for meals shall be deducted from an em-
plove’s wages.

c.An employe shall receive meals in lieu of cash to bring the employe’s
compensation up to the legal minimum wage.

d. %n employe shall have the option to receive cash for meals not con-
sumed.

2. In the absence of any of the following foregoing conditions, a spe-
cific charge shall not be deemed made when: a. A value shall be assigned
to meals only as a means of reporting the fair market value of an em-
ploye’s meals for FICA (social security) or union contract purposes.

b. An employe who shall not consume available meals shall have no
recourse against the employer for additional cash wages.

() Transportation companies. The sale of meals and liquor by trans-
portation companies (e.g., airlines or railways) to a customer while op-
erating in or over Wisconsin for a specific charge shall be taxable. Such
meals and beverages may be purchased by the transportation companies
without tax for resale. However, if the sales price of the meal or beverage
shall not be separately stated to the customer, the tax shall apply to
purchases of such meals and beverages by transportation companies.

(k) Organizations and their members. 1. When members of an ex-
empt or nonexempt organization meet at a hotel, restaurant or other
place of business where food or drinks are sold and the members pay for
such items, the place of business shall be considered selling directly to
the members and not to the organization. The sales shall, therefore, be
subject to the tax, even if the organization shall collect from the mem-
hers and pay the seller, and retain a portion of the collections for its own
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purposes. In such situations, the organization shall be deemed acting for
its members’ convenience and not purchasing and reselling meals,

2. However, when an exempt religious, charitable or educational or-
ganization shall pay for food and beverages out of its own funds, and
shall provide such items to members or others without charge, the sale of
such items by a retailer to the organization shall not be subject to the
tax. If such exempt organizations hold a Certificate of Exempt Status
issued by the department, they shall give the retailer their certificate
number to claim the exemption.

(3) Exempt sALES. The folowing meals shall be exempi: (a) Health
care facilities. Meals, food, food products, or beverages sold by hospi-
tals, sanitorivms, nursing homes or day care centers registered under
chapter 48, Wis. Stats, (“"Hospital” is defined in section 50.33 (1), Wis.
Stats. “Nursing Home"” is defined in section 146.30, Wis. Stats,
“Sanitorium” means an institution for the recuperation and treatment
of victims of physical or mental disorders.) However, if an affiliated or-
ganization sells such items, the exemption shall not apply. For example,
if the ladies’ auxiliary of a hospital operates a coffee shop on the hospital
premises, although the ladies’ auxiliary is a nonprofit organization, the
food and drinks sold at such coffee shop are taxable.

(b) “Meals on wheels”, Eifective on and after October 4, 1973, meals,
food, food products or beverages sold to the elderly or handicapped by
persons providing “mobile meais on wheels”,

{c) Dormitory contracts. Meals, food, food products or beverages fur-
nished under any contract or agreement by a public or private institu-
tion of higher education, effective for the fall semester of 1973,

(d¢) Groceries. Sales of the basic food items for human consumption
purchased for the home preparation of meals, This includes sales of pre-
ackaged ice cream, ice milk, sherbet or yogurt (pint, quart, gallon or
arger sizes), whether prepackaged by the vendor or a supplier, Sales of
smaller sized containers of ice cream, ice milk, sherbet or yogurt, or
cones, sundaes, sodas, shakes and frozen chocolate bars made from these
products shall be taxable.

(4) SPECIAL SITUATIONS, (a) Specialty items. A seller engaged princi-
pally in the sale of taxable food may also be engaged in the sale of ex-
empt food. For example, a restaurant which specializes in serving pan-
cakes may also sell containers of its specially prepared syrup to take
home. Saf;s of this syrup are not taxable.

(b) Fund-raising events. When a charge to a customer bears little or
no relationship to the actual value of meals, food, food products and
beverages received, such as $100 per ticket for a fund raising dinner
dance, the tax shall be based on the reasonable value of the tangible
personal property and tazable services received by the customer,

Note: The interpretationa in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

History: Cr, Register, March, 1978, No. 287, off. 4-1-78.

Tax 11.91 Successor’s lianbility, (section 77.62(18), Wis. Stats.) (1)
DESCRIPTION OF SUCCESSOR. (a) A purchaser or assignee of the business
or stock of goods of any retailer liable for sales or use tax shall be person-
ally liable for the payment of such sales or use tax if the purchaser or
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assignee fails to withhold a suflicient ‘amount of the purchase price to
cover the taxes due.

(b) Ifa corporation shall be created and shall acqunre the assets of a
sole proprietor in consideration for the corporation’s capital stock, the
corporation is linble for the sales tax of the sole proprietorship.

(¢} A surviving joint tenant shall not have successor’s liahility for de-
linguent sales or use tax where the business or inventory passes by law to
the rematining joint tenant.

(d} A mortgagee who forecloses on a loan to a retailer owing delin-
quent sales tax shall not incur successor’s liability.

(e) If a retail busmess or stocks of goods shall pass from A to B to C,
and B’s successor’s hablhty shall be ungald, such liability shall not pass
to C. The new successor, C, shall be liable only for B’s unpaid sales and
use tax,

(2) EXTENT OF LIABILITY. (a) If there shall be no purchase price, there
shall be no successor’s liability.

(b) A successor shall be liable to the extent of the purchase price. 'The
purchase price shall include:

1. Consideration paid for tangible property and for intangibles such as
leases, licenses and good will.

2. Debts assumed by the purchaser.

{c} A successor shall be liable only for the amount of the tax liability,
" not for penalties and interest. Although based on the predecessor’s tax,
the successor’s liability shall not bear interest.

{d) A successor’s liability shall be limited to amounts owed by the
predecessor which were incurred at the location purchased. If the seller
operated at more than one location while incurring a total liability for all
locations, its liability incurred at the location sold shall be determined
ii)l}ld shall represent the amount for which the successor may be held lia-

e

(e) Successor's liability is determined by law and shall not be altered
by agreements or contracts between a buyer and seller,

(3) PROCEDURES FOR PURCHASER, (a) A purchaser shall withhold a suf-
ficient amount from the purchase price to cover any possible sales or use
tax liability:

(b) The purchaser shall submit a written request to the department
for a clearance certificate. The letter requesting the certificate shall in-
chude the real name, business name and seller’s permit number (if
known) of the prior operator. The department shali have sales tax re-
turns for all periods during which the predecessor operated before it can
issue the certificate.

{c) By statute, the department has 60 days from the date it receives
the request, or from the date the former owner makes its records avail-
able, whichever is later, but no later than 90 days after it receives the
request, o ascertain the amount of sales tax liability; if any. The depart-
ment shall within these periods, issue either:

1. A clearance certificate; or
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2. A notice of sales tax liability to purchaser and successor in business,
which shail state the amount of tax due before a clearance certificate can
be issued and which shall be served and handled as a deficiency determi-
nation under section 77.59, Wis. Stats.

(d) The department’s failure to mail the notice of liability within 90
day period shall release the purchaser from any further obligation.

(4) DEPARTMENT'S COLLECTION PROCEDURES. (a) The department shall
first direct collection against the predecessor.

(b) Action against the successor shall not be commenced prior to an
action against a predecessor unless it appears that a delay would jeop-
ardize collection of the amount due.

(c) A demand for a successor to pay a predecessor’s tax liability shall
be subject to the right of appeal.

Note; The interpretations in this rule are effective under the general sales and use tax law
on o aftar Septembear 1, 1960,

History: Cr. Register, October, 1976, No, 250, eff, 11-1.78.

Tax 11.92 Records and record keeping. (sections 77.52(13),
T1.60(8), 77.61{4) (&) and (9), Wis, Stats.) (1) GeENerAL. All persons
gelling, leasing or renting tangible personal property or taxable services
and every person storing, using or otherwise consuming in this state tan-
gible personal property or taxable services shall keep adequate and com-
plete records so that they may prepare complete and accurate tax re-
turns. These records shall include the normal books of account
ordinarily maintained by a prudent business person, together with all
supporting information such as beginning and ending inventories,
records of purchases and sales, cancelled checks, hills, receipts, invoices
{which shall contain a posting reference), cash register tapes, credit
memoranda (which shall carry a reference to the document evidencing
the original transaction) or other documents of original entry which are
the basis for the entries in the books of acccount, and schedules used in
connection with the preparation of tax returns. Such records shall show:

(a) The gross receipts from sales of tangible personal property or tax-
able services, or rentals or leases of tangible personal property (includ-
ing any services that are a part of the sale or lease) made within Wiscon-
sin irrespective of whether the seller or lessor regards the receipts as

taxable or nontaxable.

(b) The basis for all deductions claimed in filing returns, including
resale and exemption certificates obtained from customers. Exempt
- sales to governmental units and public schools need not be supported by
exemption certificates, if the supplier retains a copy of the exempt en-
tity's purchase order. Sales to organizations holding a certificate of ex-
empt status {e.g., religious or charitable organizations) can be shown to
be exempt by recording the exemption certificate number on the seller’s
copy of the bill of sale. All other exempt sales must be sug orted by an
exemption certificate signed by the purchaser and retaine ‘l))y the seller,
unless the merchandise sold is specifically exempted by statute regard-
less of use (such as groceries) . Documents necessary to support claimed
exemptions from tax liability, such as bills of lading and purchase or-
ders, must be maintained in & manner in which they readily can be re-
Iated to the transactions for which exemption is sought.
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(¢} Total purchase price of all tangible personal property or taxable
services purchased for sale or consumption or lease in this state.

(2} MicroriLM RECORDS. Microfilm {including microfiche) reproduc-
tions of general books of account {such as cash books, journals, voucher
registers and ledgers) and supporting records of detail shall be accepta-
- ble if the following conditions are met:

{a) Appropriate facilities are provided for preservation of the films for
periods required.

(b) Microfilm rolls are indexed, cross referenced, labeled to show be-
ginning and ending numbers or beginning and ending alphabetical list-
ing of decuments included and are systematically filed.

{c} Transcriptions are provided for any information contained on mi-
crofilm which may be required for purposes of verification of tax liabil-
ity.

{d) Proper facilities are provided for the ready inspection and loca-
tion of the particular recor 8, including adequate projectors for viewing
and copying the records.

(3) RECORDS PREPARED BY AUTOMATED DATA PROCESSING (ADP) SYS-
TEMS. An automatic data processing (ADP) tax accounting system shall
have the capability of producing visible and legible records which wiil
f)r?]vlide the necessary information for verification of the taxpayer's tax
iability.

(a) Recorded or reconstructible data. ADP records shall provide an
opportunity to trace any transaction back to the original source or for-
ward to a final total. If detailed printouts are not made of transactions af
the time they are processed, then the system must have the ability to
readily reconstruct these transactions,

(b) General and subsidiary books of account. A general ledger, with
source references, shall be written out to coincide with financial reports
for tax reporting periods. Where subsidiary ledgers are used to support
the general ledger accounts, the subsidiary ledgers shall also be written
out periodically.

(¢) Audit trail and supporting documents. The audit trail shall be
designed so that the details underlying the summary accounting data
may be identified and made available to the department upon request.
The record keeping system should be so designed that supporting docu-
ments (such as sales invoices, purchase invoices, exemption certificates,
credit memoranda) shall be readily available.

(d) Program documentation. A written description of the ADP por-
tion of the accounting system shall he available, Important changes, to-
gether with their effective dates, shall be noted in order to preserve an
accurate chronological record. The statements and illustrations as to the
scope of operations shall be sufficiently detailed to indicate:

1, The application being performed.
2. The procedures employed in each application,

3. The controls used to ensure accurate and reliable processing,
Reglater, July, 1978, No, 271




194 WISCONSIN ADMINISTRATIVE CODE

{4) Recorps RETENTION. The records shall be preserved and retained
for the 4-year period open to audit under s, 77.59(3), Wis. Stats, If any
agreement is entered into to extend the 4-year audit period, the records
shall be preserved for that extended perioc{. If a notice of tax determina-
tion has heen issued to the taxpayer by the departiment and if the tax-
payer files a petition for redetermination, the records for the period cov-
ered by the notice of the tax determination shall be preserved and
retained until such tax redetermination has been finally resolved.

(5) ExaMINATION OF RECORDS. All records described in this section
shall be made available for examination by the department at its re-
quest.,

(6) FAILURE TO MAINTAIN RECORDS. In the absence of suitable and ade-
quate records, the department may determine the amount of tax due by
using any information available, whether obtained from the taxpayer’s
records or from any other source, Failure to maintain and keep complete
and accurate records may result in penalties or other appropriate action
provided by law,

Note: The interprotations in this rule are effective under the general and use tax law on or
after September 1, 1569.

Hlstory: Cr. Regiater, July, 1977, No. 259, eff. 8-1-77.

Tax 11.94 Wisconsin sales and taxable transportation charges.
(sections 77.61(4) (intro.) and {d) and (4r), and 77.52(1).} (1) “Wis-
CONSIN SALE,” (a) A Wisconsin sale takes place at the time and place
possession of tangible personal property transfers from the seller or its
agent to the purchaser or its agent pursuant to s, 77.51 (4r}, Wis. Stats.

{b) When a Wisconsin seller transfers possession to a purchaser at the
seller’s Wisconsin place of business and the purchaser either removes
the property itself or hires a contract carrier to remove the property,
possession transfers to the purchaser in Wisconsin and there has been a
Wiscongin sale, Conversely, when a Wisconsin seller ships or delivers
{)roperty from the seller’s Wisconsin place of business to an out-of-atate
ocation, possession is transferred outside Wisconsin and the sale is not
a Wisconsin sale. In the latter situation, the result is the same if property
is delivered using the seller’s vehicle and employes or by a contract car-
rier engaged by the seller,

{c) When property is transferred from a seller to a purchaser via a
common carrier or by the United States postal service, the property
shall be deemed in the possession of the purchaser when it is turned over
to the purchaser or its agent by the comumon carrier or postal service at
the destination regardless of the f.o.b. point and regardless of the
method by which tﬁe freight or postage is paid. .

(d) Gifts purchased in Wisconsin by residents or nonresidents and
shipped out-of-state by the seller at the direction of the purchaser shall
not be subject to the sales or use tax if the purchaser does not take physi-
cal possession of the gift at the time of sale, However, if the purchaser
takes possession of the gift at the time of the sale, the sale is tazable.

(e} Section 77,61 (4) (d}, Wis. Stats., applies to a situation where tan-
gible personal property is delivered to a purchaser in this state by an
owner of the property or where a Wisconsin office of the owner or former
owner of the property aids in making the delivery. Therefore, if a Wis-
consin manufacturer ships or turns over such property to a purchaser in
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Wisconsin based on an order received from an unregistered out-of-state
seller (who had received the original order from the Wisconsin pur-
chaser), the manufacturer shall report the Wisconsin tax measured by
the retail selling price. However, a Wisconsin manufacturer may drop
ship an item o a purchaser in Wisconsin without the tax being applica-
ble, if the purchaser is entitled to purchase the property witheut tax and
gives the manufacturer a properly completed exemption certificate.

(2) TAXABLE TRANSPORTATION CHARGES. (a) When a seller charges a
purchaser for the delivery of taxable tangible personal property, the
seller’s total charge, including any transportation charge, shall be sub-
ject to the sales or use tax. It is immaterial whether delivery is made by
the seller’s vehicle, a common or contract carrier, or the United States
postal service.

(b) An example of the correct computation of the tax when a seller
charges the purchaser for delivery of the taxable tangible personal prop-
erty follows:

Selling price of merchandise $100.00
Delivery charge 10.00
Subtotal $110.00
Tax at 4% ($110x4%) 4,40
Total : $114.40

{c) If a shipment includes both taxable and nontazable property, the
seller shall determine and set forth on the invoice the portion of the
delivery charge resasonably allocabie to the taxable property. The por-
~ tion allocated to nontaxable property is not taxable. If no such atlocation
is made, the total delivery charge shall be taxable.

(d)} A Wisconsin purchaser who purchases taxable goeds without tax
for uge in Wisconsin is subject to the use tax based on the “sales price”
shall include transportation charges paid by the Wisconsin purchaser to
the seller for shipment of the goods to the purchaser,

(e) When taxable tangible personal property is sold for a “delivered
price”, tax applies to the charge for transporting the property to the
purchaser even though the purchaser may directly pay the transporta-
tion charges. Property is sold for a “delivered price” when the price
agreed upon includes all costs or charges for transporting the property
directly to the purchaser, and under circumstances such that if there is
an increase or decrease in the cost of transportation, it is borne by the
geller, For example, if the “delivered price” of a carload of lumber is
$6,000 (including transportation) and the purchaser pays the transpor-
tation charges directly to the common carrier and deducts the gayment'
from the amount due the seller, the transportation charges are borne by
the seller and are included in the seller's measure of the tax.

Note: The interpretations in the rule are effective under the general sales and use tax law
effective September 1, 1969, '

History: Cr. Register, January, 1978, No. 285, eff. 2-1.78.

Tax 11.95 Retailer’s discount. (section 77.61 (4) {b), Wis. Stats.)
(1) DiscoOUNT EFFECTIVE APRIL 1, 1976, For reporting sales or use tax col-
lected on their retail sales, retailers may deduct 1% of the total of sales
or use tax payable for each tax reporting period if the tax payment is not
delinguent. This discount shall be allowed only if the taxes are paid on
or before the due date of the return, or on or hefore the expiration of any
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extension period if one has heen granted. The discount is also not al-
lowed on deficiency determinations or amended returns. On and after
April 1, 1976, the discount shall be prohibited for consumer’s use tax
imposed pursuant to section 77.63 (2), Wis, Stats,

(2) DiscounT PRIOR TO APRIL 1, 1976. Prior to April 1, 1976, persons
holding a Wisconsin seller’s permit could deduct the retailer’s discount
oh any consumer’s use tax paid, in addition to the discount deducted a
2% discount on retail sales and use taxzes paid or payable and on con-
sumer’s uge tax prior to January 1, 1972, The rate was reduced to 1% by
statute effective January 1, 1972,

History: Cr. Register, February, 1978, No. 266, eff. 3-1-78.

Tax 11.97 “Engaged in business” in Wisconsin (sections 77.51 (4)
8), (7) (c) and (k); 77.563 (3), (5), (7), (9) and (9m), Wis. Stats.} (1)

ENERAL. (a) Out-of-state retailers are required to register and collect a
state’s use tax if the retailer is subject to the atate’s jurisdiction, The
United States supreme court has resolved certain jurisdictional ques-
tions by interpreting the due process clause of the Fourteenth Amend-
ment to the U.S. Censtitution. Over the last 30 years the court has said
due process requires that thers be some definite link, some minimum
connection between the state and the person, property or transaction it
seeks to tax. If this minimum connection, often called “nexus”, is estab-
lished; the out-of-state seller is required to register and collect the
state's use tax.

, (Cil)) Some United State supreme court decisions concerning nexus in-
clude: :

Nelson vs, Sears Roebuck & Co., 312 U.S. 369 (1941)
Nelson va. Montogomery Ward & Co., 312 U.€, 373 (1941)

General Trading Co, vs. State Tax Commission of the State of Iowa,
322 U.S. 335 (1944)

Miller Bros, Co. vs, Maryland, 347 U.S. 340 (1954)
Scripto, Inc. va. Carason, 362 U.S. 207 (1960)

National Bellas Hess, Inc, vs, IHinois Department of Revenue, 368
U.S., 763 (1967)

National Geogr: phic Society vs. California Board of Eqgualization, 430
U.S. 651 (1977) . :

(2) StatuTes. (8) Section 77.51 (7) (k), Wis. Stats,, defines “re-
tailer” to include any person deriving rentals from a lease of tangible
personal property situated in this state, and section 77.51 (4) (j), Wis.
Stats., defines a lease as a continuing sale.

(b) Section 77.563 (3), Wis, Stats., provides in part as follows:

_(3) .7, . ‘Retailer engaged in business in this state’, unless otherwise
limited by federal statute, means any of the following:

(a) Any retailer owning any real property in this state or leasing or
renting out any tangible personal property located in this state or main-
taining, occupying or using, permanently or temporarily, directly or in-
directly, or through a subsidiary or agent, by whatever name called, an
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office, place of distribution, sales or sample room or place, warehouse or
storage place or other place of business in this state.

(b) Any retailer having any representative, agent, salesman, can-
vasser or golicitor operating in this state under the authority of the re-
tailer or its subsidiary for the purpose of selling, delivering or the taking
of orders for any tangible peraonal property.”

(¢} Under section 77.53 (5), Wis. Stats., the tax collected by a use tax
registrant is a debt owed by the registrant to this state, and section 77.63
(7), Wis. Stats., provides the tax is to be stated separately from the list
price of the goods sold.

(3) ACTIVITIES WHICH IN THEMSELVES CREATE WISCONSIN “NEXUS”, Un-
less otherwise limited by federal statute, a rotailer engaged in business
in this state who must register includes the following: (a) Any retailer
owning any real property in this state.

(b) Any retailer leasing or renting out any tangibie personal property
located in this state.

(¢) Any retailer maintaining, occupying or using, permanently or
temporarily, directly or indirectly, or through a subsidiary, agent or
other person, an office, place of gistribution, sales or sample room or
place, warehouse or storage place or other place of business in this state.

(d) Any retailer having any representative, agent, salesperson, can-
vasser or solicitor operating in this state under the authority of the re-
tailer or its subsidiary for the purpose of selling, delivering or taking
orders for any tangible personal property.

(e) Any person servicing, repairing or installing its products in this
state.

(f) Any person delivering goods into this state in company operated
vehicles.

(g) Any person performing construction activities in this state.

(4) ACTIVITIES WHICH IN THEMSRLVES DO NOT CREATE “NEXUS”. Activi-
ties which, in themselves, do not create nexus in this state, include: (a)
Advertising in newspapers published in or outside this state.

{b) Sending catalogues into this state from an out-of-state location if
subsequent orders are shipped either by mail or common carrier to Wis-
consin consumers.

(c) Receiving mail or telephone orders outside this state from con-
sumers located in Wisconsin if such orders are shipped either by mail or
commoh carrier into Wisconsin.

(d) Making cash or credit sales over-the-counter at an out-of-state
location to Wisconsin consumers, when the goods are shipped by mail or
common carrier by the retailer into this state, or when possession of the
goods is taken at the out-of-state location by the consumer, -

(6) RecietraTiON, (a) Every out-of-state retailer engaged in business
in this state and not required to hold a seller’s permit wﬁo makes sales
for storage, use or other consumption in this state shall apply for a use
tax registration certificate. The registration form, entitled “Application
for Permit” (Form A-101)}, may be obtained from any department office..
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"There is no fee for registration. Retailers engaged in business in Wiscon-
sin for use tax purposes are not necessarily engaged in business in Wis-
consin for franchise/income tax purposes.

{b) Retailers who are not engaged in business in Wisconsin, but who
elect to collect use tax for the convenience of their Wisconsin customers
may register and pay taxes directly to this department. Holders of such
permits shall collect the use taz from Wisconsin customers, give receipts
therefor and pay the use tax in the same manner as retailers engaged in
business in this state.

Note: The interpretations in this rule are effective under the general sales tax law on and
after September 1, 1969.

History: Cr. Register, July, 1878, No. 271, eff, 8-1-78.
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