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Tax 11.001 Definitions and use of terms. In this chapter, unless
otherwise specified:
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118 WISCONSIN ADMINISTRATIVE CODE

{3) “Consumers” are persons who purchase and use tangible personal
property, and sales to consumers are retail sales to which either the sales
or use tax applies, Resale certificates should not be accepted from con-
sumers,

{6) “Department” means the Wisconsin department of.revenue.

{8) “Retailer” meahs a person who seils taxable tangible personal
property or a taxable service and who shall comply with all requirements
imposed upon retailers, including;

{a) Obtaining a seller’s permit for each place of business in this state;
(b) Filing tax returns and paying tax;

{c) Collecting use tax when applicable and remitting the tax with re-
turns; and

(d) Keeping proper records. {(See Tax 11.92)
{12} “Tax"” means the 4% Wisconsin sales or use tax.

(13) “Taxable”, “subject to the tax”, “tax applies”, “the sale is taxa-
ble”, " (specific tangible personal property or a specific
service) is/are taxable”, or “the purchase of . (specific
tangible personal property or a specific service) is taxable”, means that:
(a) The sales tax applies to a sale of the property or service, measured
by the gross receipts from the sale; or

{b) The use tax applies to the storage, use or other consumption of the
property or service sold, measured by the sales price.

History: Cr. Register, January, 1878, No. 265, off, 2-1-78.

Tax 11.01 Sales and use tax return forms. {s. 77.58, Stats.) {1) For
filing sales and use tax returns, the following forms shall be used:

{a) Form S-010. For occasional sales of motor vehicles.

B'l(b) Form S-011. For occasional and non-Wisconsin sales of snowmo-
iles.

(¢) Form 8-012 (also called “ST-12"), The monthly, quarterly or an-
nual return for each registered retailer and consumer holding a Wiscon-
sin selter’s permit.

(d) Form S-012A (also called “ST-12A”"), The annual information
return for each registered retailer and consumer holding a Wisconsin
seller’s permit.

{6) Form 8-013. For concessionaires. (Annual return).

. .(f) Form S-014. For concessionaires (single events) and temporary
sellers (limited) periods).

(g) Form S.015, For occasional bingo sales.

(h) Form S-174. For determination of taxable status of temporary
sellers and reporting of tax liability.

(i) Form 8-001U, For occasional-and non-Wisconsin sales of hoats.
. Register, November, 1978, Neo. 276




DEPARTMENT OF REVENUE 118-1

(5} Form 5-050U (also called “UT-5") . For consumers other than per-
sans holding a Wisconsin seller’s permit, retailers having a use registra-
tion certificate and nonresident contractors.

(k) Form SU-051. For nonresident contractors having a use tax liabil-
ity who do not have a Wisconsin seller’s permit,

(1) Form A-R-1 (Department of Fransportation form). For the ocea-
sional sale of aircraft.

Register, November, 1978, No, 276
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2. A single transaction or series of transactions at the time of termina-
tion of a business. .

3, Piecemeal sales, whether part of a continuing business or upon ter-
mination.

(b) The tax does not apply to merchandise inventory purchased for
resale in the regular course of the purchaser’s business.

(2) ErPECT OF HOLDING A SELLER’S PERMIT, Pursuant to s. 77.51
(10) (a), Stats., a person holding or reguired to hold a seller’s permit at
the time of disposition of business assets may not claim the occasional
sale exemption. A person may qualify for the occasional sale exemption
if that person delivers the seller’s permit to the department for cancella-
tion prior to the disposition, However, the holder of a seller’s permit
must wait until ceasing business before delivering the permit to the de-
partment because a person may not continue regular business opera-
tions without a permit. : : :

(3) DELIVERY OF SELLER’S PERMIT. A permil holder may deliver the
seller's permit to the department for cancellation in any one of the fol-
lowin_g ways: E :

(a) Retailers may personally deliver their seller’s permits {o a repre-
gentative of the department’s income, sales, inheritance and excise tax
division at the representative’s office during regular office hours. The
department shall presume the permit was received at 12:01 a.m. on the
day it is received. '

(b) The seller's permit may be mailed to the department (P.0. Box
8902, Madison 63708) accompanied by a letter requesting that the per-
mit be canceled on or after the postmark date. Delivery is effective at
12:01 a.m. on the postmark date of a postpaid properly addressed enve-
lope, if the envelope and its contents are actually received by the depart-
ment. If the retailer desires assurance that the department has received
the permit, the retailer may use certified mail, return receipt requested,

(c) If the retailer’s seller’s permit is not available to be delivered (for
example, if it has been lost or destroyed), the retailer may send a letter
requesting the cancellation of the permit on or after the postmark date.
The letter should cleerly explain why it is not possible to deliver the
actual seller’s permit,

{4} CANCELLATION OF SELLER’'S PERMIT. (2) Although a seller’s permit
may be deemed to have been delivered and canceled on a postmark date
gnder sub. (3), cancellation shall not be effective prior to the postmark

ate. :

(b} If a permit is delivered to the department for cancellation, the
permitee shall immediately qualify for the occasional sale exemption,
even though the person contemplates a subsequent sale of fixtures or
equipment. The person shall not qualify for the occasional sale exemp-
tion, however, if the person holds or is required to hold another seHer’s
permit for some other sales operation,

{¢) The fact that a business ceases operations and no longer conducts
its day to day sales of tangible personal property or taxable services shall
not result in the automatic cancellation of a seller’s permit. Section
77.52(12), Stats., requires a permitee to . , . forthwith surrender his
permit. . .” when ceasing to operate as a seller. If the permitee does not
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surrender the permit at that time, the person shall not qualify for the
occasional salé exemption until the permit is surrendered to the depart-
ment for cancellation,

(6) Tue “AcTivITY” REQUIRING A PERMIT. Under s. 77.51(10) (b),
Stats., the tranafer of substantially all the property held or used by a
person in the course of an “activity” for which a seller’s permit is re-
quired shall be an occasional sale if, after such transfer, the property's
real or ultimate ownership is substantially similar to that which existed
before the transfer. The “activity” contemplated in this statute relates
solely to the distinction between an activity for which a seller’s parmit
would be required and an activity for which a permit would not be re-
quired. Since permits issued by the department are general in nature
and can be used to sell any kind of tangible personal prc‘)ipert or taxable
services, “activity” for which a permit would be required under the stat-
ute means the sum total of all of a person’s operations which require the
holding of a seller’s permit, For example, assume that a person who
holds a seller’s permit operates a tavern and restaurant and disposes of
the entire restaurant operation. That person cannot meet the exemption
requirements of s, 77.51(10) (b) because the Eerson must continue to
hold a geller's permit to operate the tavern. The tavern and restaurant
(and any other operation engaged in by the person which produces re-
ceipts subject to the sales tax) are all part of the activity requiring the
holding of a seller's permit. . ' T
Note: The interpretations in this rule are effective under the gensral sales tax law on and
after September 1, 1089, sxcept for subsections (2), (3) and {4)}. The procedure described in
subaections (2), (3) and (4) are effective May 4, 1878 and reflect the Wisconsin Suprema

Court's decision in Three Lions Supper Club, Lid. v. Dept. of Revenue (May 4, 1876), 72
Wis, 2d. 546, . * ’ -

History: Cr. Register, March, 1978, No. 267, off. 4-1.78.

Tax 11.14 Exemption certificates (including resale certificates).
(ss. 77.52(13) to (16), and 77.63(10) and (11), Stats.) (1) THE sTAT-
uTes, The sales tax status of exemption certificates is contained in gs.
77.52(13) to (18), Stats., and the use tax status of exemption certifi-
cates is contained in 85, 77.563(10) and (11), Stats. .

{2) GeneraL, (a) Exemption certificates are signed by purchasers or
lessees and are given to sellers or lessors to verify that a transaction is
exempt. Sellers and lessors can exclude from taxable gross receipts
transactions for which they have accepted a valid exemption certificate
in good faith from a purchaser. The department hag provided retailers
with 4 types of exemption certificates, each of which is designed for use
in specific types of transactions, These certificates, discussed individu-
ally in thia rule, are the following:

1. Reaale Certificate (Form S-205).

2. Certificate of Exemption (Form S-207).
3. Manufacturer's Exemption Certificate (Form S-207m).
4, Farmer's Exémption Certificate (Form 5-206).

{(b) Use of an exemption certificate designed by the department is not
required by law. A person may use a substitute exemption certificate if it
contains all the essential information relating to the transaction and if it
is in a form approved by the department. The law requires that the cer-
tificate be signed by and bear the name and address of the purchaser
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and that it indicate the general character of the property or service being
purchased and the hasis of the claimed exemption,

{(3) EFFRCT OF OBTAINING CERTIFICATE, (a) A seller is relieved of liabil-
ity for the tax if the seller takes from the purchaser & valid, written re-
sale or exemption certificate which certifies that the purchaser will use
the property or service in a manner or for a purpose entitling the seller to
accept the certificate in good faith. : S

{b)} To be valid, a resale or other exemption certificate must upon its
face disclose a proper basis for exemption. The use of phrases such as
“nontaxable”, “exempt” or similar terminology do not provide a proper
basis for an exemption. A certificate must be properly executed, dated
and contain all the necessary information. Thus, all retailers should be
familiar with the instructions contained in the certificate. A certificate
claiming an exemption not provided by law is not valid.

(c} If a certificats is valid, a seller or lessor who accepts the certificate
in good faith is relieved of any liability for collection or payment of tax
upon transactions covered by the certificate. For good faith to be shown,
the certificate shall contain no statement or entry which the seller or
lessor knows, or has reason to believe, is false or misleading. The qgues-
tion of good faith is one of fact and depends upon a consideration of all
the conditions surroundinﬁ the transaction, If the seller accepts a certifi-
cate with knowledge which gives rise to a reasonable inference that the
purchaser does not intend to use the item or service as claimed, the good
faith of the seller will be questioned. The seller is presumed to be famil-
iar with the law and rules of the department relating to the business or
businesses in which the seller is involved. ' o

{4) FAILURE TO OBTAIN CERTIPICATE. If a seller does not obtain a certifi-
cate, a seller is not relieved from liability for the tax, nor from the bur-
den of proving the sale was for resale or otherwise exempt. It is not a
satisfactory substitute for obtaining an exemption certificate from the
purchaser, for the seller to accept payment of the seller’s billing with the
tax or tax reimbursement deleted, or to accept the purchaser’s permit

numbqr, or a statement that the transaction is not taxable.

{6) ConTiNuoUS CERTIFICATES. (a) Continuous exempftion certificates
do not expire and need not be renewed at any prescribed interval. How-
ever, they should be renewed at reasonable intervals in case of a business
change, registration number change or discontinuance of the specific
business claiming the exemption, The seller should periodically review
exemption certificates on file to ascertain that the person claiming the
exemption is the person who furnished the certificate.

{b) Contintious exemption certificates (including continuous resale
certificates) approved by the department do not allow a purchaser to
issue “this time only’” purchase orders canceling the continuous tax ex-
emption certificate for the one transaction enly. The notation “taxable”
on a purchasé order is not sufficient to relieve a purchaser of the respon-
sibility for his or her previousiy issued continuous certificate, unless it is
accompanied by a separate letter explaining the inapplicability of the
previously issued certificate to a particular order.

(6) RESALE CERTIFICATE (Form 8-205). (a) Effect of obtaining resale
certificate. 1. The burden of proving that a sale of property or services is
not at retail is upon the seller unless the seller accepts a certificate from
the purchaser certifying that the property is purchased for resale. If
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valid and accepted in good faith from a person who is in the business of
gelling tangible personal property or taxable services and who holds a
seller's permit, the certificate relieves the seller from liability for the
sales tax and the duty of collecting the use tax. .

2. If a purchaser gives a resale certificate for property acquired and
then makes any storage or use of the property other than retention,
demonstration or display while holding it for sale in the regular course of
business, the storage or use is taxable as of the time the property is first
stored or used. The use tax shall be reported and paid by the ‘purchaser
with the tax return for the penod in whlch the property is first so stored
or

(b) Contents of resale cert;f:cates A resale certlficate (Form S 205)
shall contain the following information:

1. The name and address and the signature of the purchaser

2.A descnption of the general character of the tangible personal prop-
erty or service gold by the purchaser,

LA general descnptmn of the property or service purchased for resale
. if a“continuons” resale certificate is used, or an itemization of the prop-
_erty or service purchased if a “single pm*chnsef’ certificate is used.

-4, The seller’s permit number of the purchaser, except that: a. A
wholesaler who sells only to other sellers for resale may insert “wholesale
only” in the space for a seller's. permlt number; or -

b. A person reglstered as a seller in another state, who makes no retail
sales in Wisconsin, may insert the name of the state in which registered
and the permit number issued to the person by that state.

5. An indication of the general character of the purchaser’s busmess
This is for the protection of the seller, since it may enable the seller to
determine whether a particular type of property or service may be sold
without collecting the fax. If the nature of the business described is such
that the property or services purchased normally would not be resold,
the geller should question the purchaser’s reason for issuing the certifi-
cate, If a satisfactory answer cannot be prov;ded the certificate should
not be accepted. For example, a “continuous” resale certificate describ-
ing a business as a “tavern” normally should not be accepted for the sale
of a radio, camera, auto part or other item not regularly sold by taverns.
If all of these conditions are met, the seller is relieved from the burden of
proving that the sale of property or services was not a taxable sale,

(7) CERTIFICATE OF EXEMPTION (Form S-207). (a) The certificate of
exemption (Form 5-207) is a multiple purpose form which may be used
for purchasmg any nf the followmg 6 exempt types of property oT 8er-
VICB—S.

1. Containers and other packagmg, packing and shipping matenals
used to transfer merchandise to customers of the purchaser,

2. Tangible personal property becoming an ingredient or component
ngt of an article of tangible personal property in any form destined for
e

3. T'railers or accessories, attachments, parts, supplies, materials and
service on motor trucks, tractors and trailers which are used exclusively
in common Or contract carriage. -
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4, Property or services purchased directly by and used by a religious,
charitable, educational, scientific or other organization holding a Certif-
icate of Exempt Status (C.E.S,). Sales to organizations holding a C.E.S.
also can be shown to be exempt by a retailer’s recording the certificate
number on its hill of sale. '

5. Railway cars, locomotives and other rolling stock used in railroad
operations, or accessories, attachments, parts or fuel therefor,

8. Commercial vessels and barges of 50-ton burden or, over engaged in
interstate or foreign commerce or commercial fishing, and accessories,
attachments, parts and fuel therefor. .

(b) A certificate of exemption may also be used for any other exemp-
tion provided by law, except for resale, or for farmers’ or manufacturers’
exemption claims. The use of the Form S-207 is explained on the back of
the certificate,

(8) MANUFACTURER'S EXEMPTION CERTIFICATE (Form S-207m). (a) A
supplier which accepts a properly completed manufacturer’s exemption
certificate (Form S-207m)} in good faith marked for “continuous” use
may make sales to the manufacturer without collecting the tax if the
nature of the property or services sold qualifies for one of the exempt

~uses claimed by the manufacturer on the form. If a Form 8-207m is a
“continuous®” form, each purchase order of the manufacturer shall refer
to it. If an individual order contains both exempt and non-exempt
purchases, the purchaser must designate which items are taxable,

(b) If the manufacturer uses “single purchase” certificates, it may
print these as an integral part of its purchase orders, as long as the essen-
tial information on the approved form is retained.

(9) FARMER'S EXEMPTION CERTIFICATE (Form S-206). A retailer shall
have a signed farmer’s exemption certificate (Form 8-206) for every ex-
empt sale made to a farmer. Rule Tax 11,12 describes the types of prop-
erty which may be sold to farmers without tax, and the use of the
farmer’s exemption certificate.

{10) Direct pay PERMITS, The law does not provide for use of direct
pay permits by manufacturers or other businesses. Such permits are al-
lowed in certain states and authorize a purchaser to report taxzes directly
to the state, even when making taxable purchases from in-state suppli-
ers, Thus, under Wisconsin law, a purchaser must furnish a supplier
with the appropriate exemption certificate when making exempt
purchases. Asgertions by a purchaser that the purchaser will pay the use
tax directly to the state should not be accepted, as they do not relieve the
seller of the obligation to report the tax on such sales,

{11) IMPROPER USE OF CERTIFICATES. A purchaser who gives an exemp-
tion certificate knowing at the time that the transaction is not exempt
may be guilty of a misdemeanor. (s. 77.52 (16}, Stats.) Such purchaser
may also be liable for other penalties provided by law for filing incorrect
returns. ) ' ’

Note: The interprstations in this rule aze effective under the general sales and use tax law
on and after September _1. 1969,

History: Cr. Register, Nnve_mber. 1978, No. 275, off, 12-1-78.

Tax 11,15 Containers and other packaging and shipbing materi-
als. (ss. 77.54(3m) and (8) (b); Stats;) (1) ITeMs EXEMPT UNDER §.
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77.64(6) (b). (a) To be exempt, containers, labels, sacks, cans, boxes,
drums, bags or other packaging and shipping materials for use in pack-
ing, packaging or shipping tangible personal property shail be “used by
~ the purchaser to transfer merchandise to customers”. Whether the con-
tainers or other packaging or shipping materials are returnable or
nonreturnable is not a factor.

{b) Containers include barrels, bottles, cartons, chemical carboys and
kegs. Packaging and shipping materials include property used inside a
package to shape, form, preserve, stabilize or protect the contents (such
as excelsior, straw, cotton, cardboard fillers, separators, shredded paper,
ice, dry ice and batting) and rope, twine, gummed tape, wrapping paper,
rug‘l::r bands, crates and crating materials, pallets, skids and mailing -
tubes, :

{c) Gross receipts from the sale of the foliowing items are within the
exemption;

1, Cans in which canned goods, paints and other commodities are con-
tained; medicine bottles; boxes in which jewelry, candy, suits, dresses
and hats are delivered to customers; and ice crearn cartons.

2. Bottles and cases used by brewerjes, wineries or soda water bever-
-age p_r_oducem to transfer the product to customers,

3. Barrels, half-barrels, kegs and the like, used by a brewery to trans-
fer draft beer to wholesalers or retailers,

4, Caps for milk, beer and soda water bottles.
5, “Fragile”, “Handle with Care” or other shipping labels,

6. Paper food dividers used to separate food sections in a container for
transfer to a customer.

7. Paper bags purchased by groéery stores, bakeries or other retailers
and used by their customers in carrying out their purchases,

8. Feed bags purchased by feed dealers who use such bags to transfer

merchandise sold to their customers.

9, Bale ties sold to a hay owner and used to deliver hay to the owner’s
customers, ;

3

10. Ice used by a commercial fisherman inside a box of fish to preserve
the fish during shipment to market. -

11. LPG tanks ued to transfer fuel to customers which are replaced
each time the fuel is exhausted.

(2) ITEMS NOT EXEMPT UNDER 8. 77.564 (6) (b). Gross receipts from the
sales of the following items are not within the exemption:

{a) Wra p_ihg equipment such as paper holders, tape dispensers,
staplers and string holders.

{(b) Coat hangers used on display racks in stores.
" (¢) Shopping carts or baskets and similar equipment.

(d) Computer produced gummed label mailing lists used to address
envelopes. However, labels for envelopes used to transfer tangible per-
sonal property to customers are exempt. -
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{e) Containers or other packaging and shipping materials used merely
for storage or to transfer merchandise owned by a person from one loca-
tion to another, such as bakery delivery carts and containers used in
delivering bakery products to retailers. .

() Lumber or other material used for bracing, blocking, skidding or
shoring items while in transit; and cardboard and paper used to line box
CAars. L o : . .

{g) “Valuable containers” such as fondue bowis, steins and popcorn
poppers which are filled with cheese or other exempt food items and sold
as a gift package. A “valuable container” is a container which has some
use by virtue of its shape or design such that the purchaser envisions
further use of the container after the contents have been removed. If the
container’s contents are not subject to the tax and the cost to the seller
of the container or containers in a particular package is $1 or more, the
seller shall assign a reasonable part of the retail selling price of the total
package to the valuable container or containers and pay a sales tax on
that part of the selling price. If the contents of the container or contain-
ers are taxable items such candy, the entire gross receipts from the sale
of the package are subject to the tax, : '

{h) Price tags and advertising matter used in connection with the sale
of tangible personal property, including counter display cards used for
advertising and display purposes.

(i) Tanks on trucks used to deliver merchandise to customers,

(j) From June 1, 1976 to May 19, 1978 only, wrapping materials used
in packaging the meat of livestock and poultry supplied by customers,
which livestock and poultry have been custom slaughtered and cut to

“'the order of the customers by the user of the wrapping materials. Effec-
tive May 20, 1978 and thereafter, packaging and shipping materials for
use in packing, packaging or shipping meat or meat products, regardless
of whether such items are used to fransfer merchandise to customers,
are exempt. ' :

. {3) FARMER’S CONTAINER EXEMPTION. (&) Gross receipts from the sales
of the following items are within the sxemption in s, 77.64 (3m), Stats.:

1. Fruit baskets used by commercial orchards.

2. Grain storage bins purchased by farmers to store unprocessed corn,
wheat, oats or other types of grain.

3. Boxes and crates used by a potato or berry farmer,

4, Animal waste containers or component parts thereof, This includes
the usual building materials used fo construct an animal waste
container. :

{b) Gross receipts from sales of the foiiowing items are not within this
exemption:

1. Silos. _
. 2. Egg cases and crates used by a poultry farm for gathering and stor-
ing eggs.

3. Plastic or wooden boxes used by apiaries for the collection and ator-
age of honey, : :
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4, Fruit jars or other containers used for home canning.

b. Gasoline or fertilizer storage tanks used on a farm,

(4) DerosiTS ON RETURNABLE CONTAINERS. (a) Returnable container
deposita received by a retailer at the time of the retail sale of tangible
personal property (e.g., goft drink bottles, beer bottles and milk contain-
ers) and refunds of such deposits may be excluded from the computa-
tion of taxable gross receipts if they are excluded from gross receipts on
the retailer’s books of account.

(b) If a retailer’s books of account in¢lude container deposits in gross
recoipts and if refunds of such deposits are deducted from gross receipts,
the retailer shall use this method of reporting taxable gross receipts on a
sales tax return. Under this method, the gross receipts from the deposit
are subject to the tax and the tax may be collected from the customer.
However, when the deposit is refunded to the customer, the applicable
sales tax shall also be refunded to the customer, Co

* (6) DISPOSABLE ITEMS USED BY RESTAURANTS. (a) Gross receipts from
the sales of disposable items (e.g., paper cups, paper and plastic plates,
. butter chips, hamburger and frankfurter baskets or buckets, doggie

_bags, and wrapping materials) used by restaurants, cafeterias, caterers
or vending macﬁines, to serve food, food products and beverages to cus-
tomers are not subject to the tax. : '

(b) The gross receipts from the sales to retailers of prepared food of
eating utensils, napkins, place mats, steak markers, straws and tooth-
picks are not exempt. . .

{6} DEMURRAGE, LEASE OR RENTAL OF FUEL STORAGE TANKS. A gas sup-
plier'’s monthly charge to a customer for the use of an LPG storage tank
or other fuel atorage tank which remains indefinitely on the customer’s

remisés is taxable, The charge a supplier makes because a gas cylinder
i8 retained by a customer beyond a 30-day period is also taxable. These
“demurrage” charges constitute taxable rentals paid for the continua-
tion of poasession of the container, If a reasonable charge is made to the
customer for the use of the container and the container is used exclu-
sively for such leasing purposes, the gas supplier can issue a resale certif-
icate when such suppflier purchases the container, However, if the gas
supplier furnishes a container or other storage tank to a customer with-
out making a separately itemized charge for its use or charges only a
nominal rental, the supplier shall be déemed the consumer of and shall
pay tax on the acquisition of such containers or tanks, - :

(7) CoNTAINERS 0LD, If a separate charge is made by a seller or lessor
of tangible personal property to a customer for packaging materials used
in connection with the shipment of the property, the charge for packag-
ing materials becomes a part of the selling price or rental charge and 1s
subject to the tax,

(8) GiFT WRAPPING. The amount charged by retailers for gift wrapping
packages purchased at their place of business is taxable.

Note: The inumréutiom in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unleas otherwise noted in the rule. o

In Dernehl-Taylor Co, v. Department of Reﬁenue {Wisconsin Tax Appeals Commisaion,
May 26, 1978), it was held that the groas receipts for doggie bags qualify for the exemption
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under 8. 77.64 (6) {b), Wis. Stats., because they are used to transfer merchandise to custom-
ers.

History: Cr, Register, November, 1978, No, 275, off, 12-1-73,

Tax 11.16 Common or contract carriers. (ss. 77.54 (5) (b}, (12} and
(13) and 77.57, Stats.) (1) Moror cARRIERS, (a) Section 77, 54 B b,
Stats., provides a sales and use tax exemption for: “Motor trucks, truck
tractors, road tractors, busses, trailers and semitrailers, and accessories,
attachments, parts, supplies and materials therefor, sold to common or
contract carriers who use such motor trucks, truck tractors, road trac-
tors, busses, trailers and semitrailers exclusively as common or contract
carriers, including the urban mass transportatlon of passengers as de-
fined in 5. 71.18(2) (a}.”

(b) Accessories, attachments and parts for exempt vehicles shall be
exempt from the gales and use tax. This includes tire chains, fire extin-
guishers, flares, bug deflectors, engine block heaters, defroster fans, aux-
iliary heaters and cooling units, and their fuel, radios, flag kits, including
flags and reflectors, items designed to be used with a vehicle which pro-
tect the vehicle’s load from the weather, such as fitted tarpaulins and
tarpaulin straps, and items used to secure a vehicle’s load, such as load
holding chains, logistic straps and shoring beams.

(é) "The sale or furnishing of rép&ir, alteration, cleaﬂing, painting' and
maintenance service to exempt vehicles shall be exempt,

(d) The exemption shall not apply te the following property used by
common or contract carriers: automobiles, station wagons, and self-pro-
pelled vehicles for off-highway use auch asroad machinery, fork lifts and
other industrial trucks. If property is used in part for private hauling, it
shall not qualify for exemption, Excluswe use of tangible personal prop-
erty as a common or contract carrier is necessary for exemption.

(e) Items used for repair, service or maintenance of an exempt vehicle
and items used to load or unload property being hauled shall not qualify
for the exemption. Such non-exempt items include clean towel service,
cleaning supplies, wrenches and repair tools, welding torches and weld-
ing gas, battery chargers, moving dollies, barrels and boxzes, grinding
discs, masking tape and shovels, conveyors, chutes, ramps, walk boards
or similar equipment used in loading and unloading a truck or trailer,

(f) If a vehicle purchased without tax is converted to private use, a use
tax is due, The tax is measured by the sales price of the vehicle to the
purchaser, except that if the taxable use first occurs more than 6 months
after the sale fo the purchaser, the measure of the tax may be, at the
purchaser’s option, either the sales price or the vehicle’s fair market
value at the time the taxable use first occurs.

(g) Examples of special situations related to this exemption include:

1. Moving. A truck purchased to transport pads and packing materials
to and from moving jobs qualifies for this exemption.

2. Timber cutting and log hauling. Cutting down trees, cutting them
into logs and hauling them to a miH as a private business operation voids
the exemption, even though the trucker also hauls logs as a common or
contract carrier for other persons at the same time,

' 3. Refuse, garbage or snow hauling, Trucks puichased for hauling re-
fuse, garhage or snow do not qualify for the exemption,
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4. Milk hauling. Vehicles of a milk or cheese factory that engages in
hauling milk from farms to its plant for processmg do not qualify for the
exemption.

b. Towing disabled vehicles. Towing Of vehlcles to the repair facility of
a garage-wrecker operator ls part of a prwate repair business whlch is
not’ exempt :

{2) RAILWAY ROLLING STOCK, (a) Sect-lon 7. 54(12) Stats . pr0v1des a
sales and use tax exemption for; “The gross receipts from the sales of
and the storage, use or other consumption in this state of rail freight or
passenger cars, locomotives or other rolling stock used in railroad opera-
tiona, or accessories, attachments, parts, lubricants or fuel therefor,”

(b) The exemption for rolling stock includes:

1. 'The sale or fumu;hmg of repair, alteration, ¢leaning, pamtmg and
mamtenanoe service to exempt rolling stock.

2, Purcha.see of any equipment which is operated on rallroad ranls €x-
cept vehicles which may also be used on a highway. S

3. Fuel used to heat a caboose, or run,a compressor which cools a rall
WAY CAZ. .

4.A utility's coal cars used to haul coal from mines to the utility,
(c) The exemption does not apply to!

1. Rails, ties and other road buildmg and mainienance matena}s
2, Bracing materials, rough lumber a;nd dunnage materials,

8. Ice to refrigerate a railway car, '

(3) CoMMERCIAL VESSELS, (a) Section 77.54(13), Stats., provides a
sales and use tax exemption for: “The gross receipts from the sales of
and the storage, use or-other consumption in this state of commercial
vessels and barges of 50-ton burden or over primarily enﬁaged in inter-
state or foreign commerce or commercml fishing, and the accessories,
attachments parts and fuel therefor.”

(b) The exemptxon for commercial veasels applies to:

1. Vessels and barges primarily engaged in interstate or foreign com-
merce or commercial fishing. Vessels and barges must also have a docu-
ment issued by the U.S. customs service showing a gross tonnage of 50
tons or more.

' l2 Items that become a component pért of the exempt commercial ves-
sel,

3. The sale or furnishing of repair, alteration, cleaning, pamtmg and
maintenance of exempt commercial vessels

{¢) The exemption does not apply to consumable supplies or furnish-
inga that are not attached to the vessel, such as bedding, linen, table and
kitchenware, tables, chairs, luhncants, work clothes, acetylene gas, nets,
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fishing tackle, lumber for dry docking, bracing, blocking and dunnage
materials and other materials not incorporated into the vessel,

Note; The interpretations in thin- rule are effective under the general sales and use tax law
on and after September 1, 1948,

History: Cr. Reglster, November, 1978, No. 275, eff, 12-1-;.?8.

Tax 11,17 Hoapitals, clinics and medical professions. (ss.
77.51(21), (22) and (22m), 77.62(2) (a) 1 and 77.54(14), (20) {(c)4 and
(22), Stats.) (1} GENERAL. (a) Although professional personnel in hos-
pitals and clinics and other members of medical professions (i.e., physi-
cians, surgeons, oculists, optometrists and podiatrists) regularly trans-
fer antibiotics, bandages, splints and other tangible personal property to
their patients in the performance of professional services, the transfer of
such property is an incident of a service rather than a retail sale of such
proislerty. The persons are, therefore, deemed the consumers of the items
in the same way they are the consumers of other materials and supplies
used by them in the performance of their services. Accordingly, the sup-
pliers of hospitals, clinics and members of medical professions are retail-
ers obligated to register and report tax on sales of tangible personal
property or taxable services, unless the transaction is specifically ex-
empt from the tax, : '

" (b} Section 77.54 (14) (b), Stats;, specifically provides an exemption
for medicines furnished by a licensed physician, surgeon or podiatrist to
that person’s patient for medical treatment. Section 77.54 (22}, Stats.,
%rovides an exemption for medical appliances and prosthetic devices.
] lhg scope of these exemptions is set forth in rules Tax 11,08, 11.09 and

45,

(2) PurcHASES BY HOSPITALS. Purchases by hospitals are exempt from
the sales and uze tax if the hospitals are nonprofit and, as such, qualify
as charitable organizations under s. 77.54 (9a), Stats, Bach is issued a
Certificate ‘of Exempt Status (“C.E.8.”) by the department. When
purchasi_n% goods and services a hospital can furnish its C.E.S. number
to its supplier, and the supplier may make sales of every type of tangible
personal property or services to the hospital without tax. Hospitals or-
ganized for profit do not qualify for this exemption. _ '

(3) PURCHASES BY CLINICS AND MEMBERS OF THE MEDICAL PROFESSIONS,
(a) Purchases made by medical clinies and physicians are subject to the
sales or use tax unless specifically exempt by law. To be exempt, the
items on the exempt list must be furnished to patients at the direction of
a physician, surgeon or podiatrist in conjunction with providing medical
service, except for items noted with an asterisk. These items are exempt
even though not purchesed under the direction of such health profes-
sional, The following is a partial list of taxable and exempt purchases of
clinics and members of the medical professions.

Taxable Exempt
Adhesive tape *Artificial eyes and limbs
Alcoholic beverages Bone pins and plates -
Bandages, gauze and cotton *Crutches and wheel chairs
Bed pans *Dietary foods
Beds and linens *Disposable syringes containing
Compresses and dressings insulin :
Cosmetics ' Dye

Deodorants and disinfectants *Hearing aids and parts
Régister, November, 1878, No. 275




136-8 WISCONSIN ADMINISTRATIVE CODE

Diaphragms Medical oxygen

Distilled water Medicines

Enema kits *Ngedles and syringes used by
 Instruments ' iabetics (effective November

Laboratory equipment and 19, 1975)

" supplies Oral contraceptives

Medical equipment Pacemakers

Office equipment and supplies Prescription drugs

Oxygen tanks . , Prophylactics

Paper products Rubbing alcohol

Printed material . Suppositories

Rib belts and supports Sutures

Soda water beverages Vaccines

Soap - o Vaginal creams and jellies

Splints and cast materials Vitamins

niforms and gowns
X-ray film and machines

(4) SALES BY HOSPITALS, HOSPITAL AUXILIARIES AND cLINICS, {a) The
gross receipts from sales of the following are exempt from the tax:

1. Charges made by hospitals to patieiitﬁ for medical services or rooms.

2. Hoapitals’ sales of meals, food, food products and beverages to pa-
tienta, staff or visitors. :

(b) The gross receipts from the saIt_aE of the following are taxable:

1. A hospital’s specific charge to a patient for the rental of a television
set. :

2, Parking fees, 5

3, Sales of tangib]e personal properiy or taxable service by a clinic,
which sales are not directly related to the rendition of medical services,

4, Sales of meals and other tangible personal property by an organiza-
tion affiliated with a hospital (e.g., if a ladies’ auxiliary of a_hospital
operates a coffee shop on the hoapital premises, gross receipts from this
business are taxable). o

(5) HosprrAl DEFINITION. Section 5@33 (1), Stats., provides the defi-
nition of hospital which is to be used for sales tax purposes,

Note:The interpretations in thia ruls are efrectfve under the general sales and use tax law
on and after September 1, 1960, unlesa otherwise noted in this rule.

History: Cr. Register, May, 1978, No. 269, off. 6-1-78,

Teax 11,18 Dentists and their suppliers, (s, 77.52 (1) and 77.54 (14)
and (22) {c), Stats.) (1) Dentists. Charges by dentists for dental ser-
vices are not subject to the sales tax. In addition, charges by dentists for
artificial teeth, fillings, bridges, crowns or inlays are not subject to the
tax.

(2) EXEMPT SALES TO DENTISTS, ‘The gross receipts from the following
sales to dentists are not taxable:; medicines (such as nitrous oxide, oxy-
gen or novocain), gold, silver, other alloys used to fill teeth, cement,
crowns, inlays, fillings and other items of tangible personal property sold
to dentists which are installed in a patient’s mouth and are intended to
remain there, The labor charge of a dental supplier to fabricate such
items also is not taxable.
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(3) TAXABLE SALES TO DENTISTS. Equipment, materials and supplies
sold to dentists which are used to conduct their business provided these
items are not included in the list of exempt sales in part (2} above.

Note: Tha interpretations in thia rule are effective under the genoral sales and use tax law
effective September 1, 1869. In Dept. of Revenue v. Milwaukee Refining Corp., 80 Wis, 2d 44
(1977}, the Wisconein Supreme Court held that gotd bars sold to dentists who use the gotd in
the course of rendering their professional services are not subject to the sales and use tax.

History: Cr. Register, November, 1978, No. 275, off, 12-1-78,

Tax 11,26 Other taxes in taxable gross receipis and sales price.
{s. 77.61(11) (a) 4, (12) {a)4 and (26), Stats.) (1} GENERAL RULE, (a)
Tangible personal property sold at retail often is subjected to many di-
rect and indirect taxes prior to reaching a retailer. Such tazes are com-
monly included in the price the retailer pays for the property and are not
separately identifiable as taxes. Occasionally, however, a tax-is either
separately é)ass,ed on to aretailer or is imposed at the retail level of activ-
ity, but is different from and in addition to the sales tax, Such tax may
be imposed by this state, the federal government or a municipality.

(b) In determining the measure of sales and use taxes, certain sepa-
rately stated or separately passed on taxes are included in gross receipts
and the sales price, while others are not. However, the same taxes that
are included or excluded from gross receipts are also included or ex-
cluded from sales price. Thus, the treatment of such taxes for sales and
use tax purposes is identical, even though the measure of tax for each is
gross receipts and sales price, respectively. :

(2) TAXES SPECIFICALLY INCLUDED AS PART OF GROSS RECEIPTS AND SALES
PRICE. The following taxes shall be included in a retailer’s gross receipts
and sales price:

(a) The fermented malt beverage tax imposed by s. 139.02, Stats.

(b) The taxes imposed vpon intoxicating liquors (including wine) by
8, 139.03, Stats.

{c) Any federal stamp tax and manufactarer’s or importer's excise
tax. Presently there are federal excise taxes on tires, inner tubes, tread
rubber, certain trucks, truck parts, firearms, ammunition, lubricating
oils, fishi)ng equipment, cigarettes, beer, and intoxicating liquor (includ-
ing wine) .

(d)} The federal fuel tax included in the price of special fuels subject
to the s&;]es tax (e.g., sales for use in aircraft, boats and other non-high-
way use).

{e) The cigarette tax imposed by s, 139,31, Stats.

(3) TAXES SPECIFICALLY EXCLUDED FROM GROSS RECEIPTS OR SALES
PRICE. The following taxes shall be excluded from a retailer’s gross re-
ceipts or sales price:

{a} The federal communications tax imposed upon intrastate tele-
graph service and telephone service.

(b} Any tax imposed by the United States, this state or a Wisconsin
municipality upon or with respect to retail sales, whether imposed upon
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(h) Drafting. Charges made by a self-employed person for commer-
cial drafting are subject to the tax when the charge is for detailed draw-
ings based entirely on specifications and data supplied by customers
(e.g., architects, engineers or business firms), These charges are taxable
because the concepts, ideas, specifications or designs depicted in the
drawings produced are the customer’s and the person performing the
drafting simply transfers the details supplied by the customer to paper
thereby producing a drawing {tangible personal property) for use hy the
customer. o .

(i) Enuresis alarms. Charges for rental of bed-wetting alarm systems
are taxable charges for the use of tangible personal property, not charges
for personal services, whether or not the lessor analyzes information
ahout the user and completes a report based on the information.

. (3) Detonating explosives. Detonating explosives is a non-taxable ser-
vice. A person who performs such service and furnishes the explosives
used in conjunction with the service is the consumer of the explosives.

(k) Community antenna systems (Cable TV). Effective October 1,
1976, services by a cable televisicn company are subject to the tax. Per-
sons offering such services are consuimers of the tangible personal prop-
erty they purchase or rent. Thus, sales of tangible personal property to
fiiieésg persons are subject to the tax. For further information see rule Tax

(1) Taxidermists. Taxidermists perform service on tangible personal
property. GGross receipts from such service are subject to the tax.

(m) Car washes. The gross receipts of persons providing car wash ser-
vice, including those providing coin-operated sell-service car washes
consisting of a pressurized spray of soap and water, are taxable. Such
persons are the consumers of the tangible personal property. they
purchase, except for the wax transferred to a customer’s vehicle, Thus,
suppliers may accept a resale certificate for wax sold to car wash opera-
tors, but suppliers are liable for the tax on all other sales of supplies to
such operators. .

(n) Soliciting advertising for telephone directories. Persons who so-
licit advertising for telephone books and who, as an incident of such ser-
vice, provide telephone books to telephone companies or their subscrib-
ers, are the consumers of and must pay tax on all the telephone books
they distribute in Wisconsin.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

History: Cr, Register, January, 1978, No, 2665, eff, 2-1-78.

Tax 11.68 Construction contractors (ss. 77.51 (4) (intro), (g}, and
(i}; {11) (intro) and (c)4; (12} (intro) and (¢)}2 and (18); and
71.52 (2) (a) 10, Stats.) (1) GeENERAL. (a) Construction contractors may
be retailers with respect to some activities and consumers with respect
to others. When a construetion contractor acts as a retailer, the contrac-
tor shall obtain a seller’s permit and pay the tax on gross receipts from
retail sales of tangible personal property or taxable services, When the
contractor acts as a consumer, the contractor shall pay the tax on its
purchases of property consumed.

(b) Contractors are retailers of:
Register, November, 1978, No. 275
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1. Property which retains its character as personal property after sale
and installation. (See subs. {4) and (6).)

.2. Labor or services furnished in installing tangible property which
retains its character as personal property after installation. (See subs.
{4) and (6).)

3. Labor and material furnished in the repair, service, alteration, fit-
ting, cleaning, painting, coating, towing, inspection and maintenance of
items of real property which retain their character as tangible personal
property for repair purposes. (See sub. (10) for a description of such
property.)

4. Tangible persongl property sold.

(¢) Contractors are consumers of tangible personal property they use
when engaged in real property construction activities, such as altering,
repairing or improving real property.

(2) REAL PROPERTY CONSTRUCTION CONTRACTORS. (a) Generally, real
property construction contractors are persons who perform real prop-
erty construction activities and include persons engaged in such activi-
ties as building, electrical work, plumbing, heating, painting, steel work,
ventilating, paper hanging, sheet metal work, bridge or road construc-
tion, well drilling, excavating, wrecking, house moving, landscaping,
roofing, carpentry, masonry and coment work, plastering and tile and
terrazzo work, .

{b) A retailer may also be a real property contractor, such as a depart-
ment store which sells and installs tangible personal property which be--
comes a part of real property after installation (e.g., a hot water heater
or water softener sold and installed in a purchaser’s residence)}.

(3) PurcHASES BY CONTRACTORS, (a) Under s, 77.51(18), Stats., con-
tractors who {)erform real property construction activities are the con-
sumers of building materials which they use in altering, repairing or im-
proving real property. Therefore, suppliers’ sales of building materials
to contractors who incorporate the materials into real property in per-
forming construction activities are subject to the tax.

(b) Property which a construction contractor will resell as personal
property may be purchased without tax for resale. Such property in-
cludes personal property furnished as part of a real property construe-
tion activity when the personal property retains its character as personal
property after installation. (See subs. (4) and (6).)

{c} Machinery and equipment (such as road building equipment,
tunnel shields, construction machines, cement mixers and trucks), tools
(such as power saws and hand tools), and supplies (such as machine
lubricating and fuel oils, form lumber and industrial gases) purchased
by a construction contractor for the contractor’s use are generally either
consumed in the process of construction or are removetf when the pro-
ject is completed, The contractor is the consumer of such personal prop-
erty and shall pay the tax on its purchases of such property.

{4) CLASSIFICATION OF PROPERTY AFTER INSTALLATION. (a) Contractors
shall determine whether a particular contract or transaction results in
an improvement to real property or in the sale and installation of per-
sonal property. In determining whether personal property hecomes a
part of real property, the following criteria shall be considered (See
Regiater, November, 1978, No. 276 '
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Dept. of Revenue vs, A, Q. Smith Harvestore Products, Inc, (1976); 72
Wis. 2d60):

1. Actual physical annexation to the real property.

2. Application or adaptation to the use or purpose to which the real
property is devoted; and

3. An intention on the part of the person making the annexation to
make a permanent gccession to the real property.

(b} Certain types of property that have a variety of functions may be
personal property in some instances and additions to real property in
others. Examples are boilers, furnaces, stand-by generators, pumps,
substations and transformers. When such property is installed primarily
to provide service to a building or structure and is essential to the use of
the building or structure, it is a real property improvement, However,
when similar property is installed in a manufacturing plant to perform a
processing funetion, it may, as machinery, retain its status as personal
property, .

(5) PERSONAL PROPERTY WHICH BECOMES A PART OF REALTY. A construc-
tion contractor is the consumer of personal property, such as building
materials, which is incorporated into or becomes a part of real property,
and sales of such personal property to a contractor are subject to the tax,
Personal property which becomes a part of real property includes the
following: ~ o '

' (a) Boilers and furnaces for space heating.

(b) Built-in household items such as kitchen cabinets, dishwashers, -
fans, garbage disposals and incinerators, :

" (c) Cemetery monuments, |

(d) Buildings, and structural and other improvements to buildings,
including awnings, canopies, carpeting, foundations for machinery,
floors (including computer room floors}, partitions and movable walls,
general wiring and lighting facilities, roofs, stairways, stair lifts, sprin-
kler systems, storm doors and windows, door controls, air curtains, load-
ing platforms, central air conditioning units, building elevators, sanita-
tion and plumbing systems, and heating, cooling and ventilation
systems. e ' '

(e} Fixed {year-around) wharves and docks.

(f) Improvements to land including retaining walls, roads, walks,
bridges, fencing, railway switch tracks, ponds, dams, ditches, wells, un-
derground irrigation systems, drainage, storm and sanitary sewers, and
water supply lines for drinking water, sanitary purposes and fire protec-
tion. S .

(g) Planted nursery stock.

(h} Residential water heaters, water softeners, intercoms, incinera-
tors a_nd garage door opening equipment (except portable equipment).

(i) Silos and grain elevators.
(j} Swimming pools (wholly or partially underground).

(k) Storage tanks constructed on the site.
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() Traffic signals, and street and parking lot lighting.

(m)} Truck platform scale foundations.

L (n) Walk-in cold storage units becoming a component part of a build-
ing. -

(6) PROPERTY PROVIDED UNDER A CONSTRUCTION CONTRACT WHICH RE-
MAINS PERSONAL PROPERTY. {(a} Contractors shall obtain a selier’s permit
and report for taxation gross receipts from the sale and installation of
personal property, furnished under a construction contract, which re-
tains its character as personal property after installation. Examples of
such property are: :

1. Furniture, radio and television sets and antennas, washers and dry-
ers, portable lamps, home freezers, portable appliances and window air
conditioning units, .

2. Communication equipment (such as intercoms, pneumatic tube
systems, and music and sound equipment) in business, industrial or
commercial buildings, schools and hospitals, but not in apartment
buildings, convalescent homes or other residential buildings. Prior to
August 1, 1975 such property was either personal property or real prop-
erty, depending upon the degree it was attached to real property. ' .

3. Casework, tables, counters, cabinets, lockers, sinks, athletic and
gymnasium equipment, and related easily movable property attached to
the structure in schools, laboratories and hospitals, but not in apartment
buildings, convalescent homes or other residential buildings., .

4. Machinery, equipment, tools, appliances, process piping and wiring
used exclusively as such by manufacturers, industrial processors and
others performing a processing function with the items.

5. Office, bank and savings and loan association furniture and equip-
ment, including office machines, safe deposit boxzes, drive-up and walk-
up windows, night depository equipment, remote TV auto teller sys-
tems, camera security equipment and vault doors {vault doors were not
considered personal property until August 1, 1975). S

6. Personal property used to carry on a trade or business (e.g., fixtures
and equipment installed in stores, taverns, night clubs, restaurants, ice
arenas, bowling alleys, hotels and motels, barber-and beauty shops, fig-
ure salons, theaters and gasoline service stations). Prior to August 1,
1975 service station equipment such as underground tanks, gasoline
pumps and hoists installed in or securely attached to their owner’s land
was real property, but such property was personal property if the per-
sonal property and land were owned by different persons. After that
date underground tanks are real property regardless of the ownership of
the land to which they are attached.

7. Shades, curtains, drapes, venetian blinds and associated hardware.

8. Radio, television and cable television station eqﬁipment, but not
broadcasting towers installed on their owner’s land.

9. Mobile homes located in a mobile home park on land owned by a
person other than the mobile home owner, -
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10. Advertising signs, except their underground concrete foundations.
However, prior to August 1, 1975 advertising mgns were real property if
erected on and securely attached to the owner’s land.

11. Buildings and standing timber sold for removal.

12. Utility transmission and distribution lines installed on land owned
by others (see rule T&x 11.86), and oil and gas pipeline pumping station
equipment.

13. Commercial and industrial mcmerators which do not become an
integral part of the building. .

14, Seating in auditoriums and theaters, and theater stage lights and
projection equipment.

(b) If a few items of tangible personal property (minor in cost in rela-
tion to the total amount of a contract) ?are sold as part of a confract
which includes construction of a building or other structure and no sepa-
rate charge is made for such personal property, the cost of such property
to the construction contractor shall be used as the measure (e.g., gross
receipts) subject to sales tax, If a separate charge is made for any such
item, it is subject to the tax, but not less than on its cost. For example, a

aefngerator or drapes may be mcluded in the contract to construct a new

ouse . .

) PROPERTY PURCHASED BY A PERSON WHO PERFORMS BOTH CONSTRUC-
TION CONTRACTING AND RETAIL SELLING, WHEN DESTINATION OF PROPERTY
PURCHASED IS UNKNOWN AT TIME OF PURCHASE. Section 77.51 (18), Stats,,
provides in part that “A contractor engaged primarily in real property
construction activities may use resale certificates only with respect to
purchases of property which he has sound reason to believe he will sell to
customers for whom he will not perform real property construction ac-
tivities involving the use of such property.” However, some construction
contractors who also sell construction supplies at retail do not know
when they purchase such supplies whether they will be consumed in
constriuction contracts or resold to others, In such instances, a construc-
tion contractor may do one of the following at the time of making
purchases:

{a) Give a resale certificate to suppliers and thereby purchase the
property without tax. If the contractor later resells the property, the
contractor shall report the sales and pay the tax on the sales price to
customers, If the property is used in fulfillment of a construction con-
tract, the contractor shall pay a use tax on its purchase price,

(b) Pay sales tax to supphers on all property purchased. If such prop-
erty is later consumed in fulfilling a construction contract, the tax obli-
gation is taken care of, If the property is resold at retail, the contractor
shall remit sales tax on such retail sales, but may take as a credit against
the sates tax any tax pald to supphers at purchase.

{8 'PROPERTY PURCHASED TO FULFILL A CONTRACT WITH AN EXEMPT EN-
TiTY. {2) The sales tax exemption provided to governmental units and
other exempt entities (such as churches and nonprofit hospitals) does
not apply to building materials purchased by a contractor for use under
a congtruction contract to alter, repair or improve real property for the
exempt entity, Gross receipts from sales of such building materials to a
contractor are sutbject to the tax if the building materials become part of

Register, November, 1978, No. 275




180 WISCONSIN ADMINISTRATIVE CODE

real proFerty after construction or installation, For example, a contrac-
tor shall pay the tax to its supplier of tangible personal property
purchased to construct a bridge, road or government building. A con-
tractar also shall pay the tax on its purchases of pumps and other equip-
ment for use at a municipal well or at a water or sewerage lift or pumping
station, since such property becomes a part of really after installation.

{b) A contractor may purchase without tax for resale tangible per-
sonal property which retains its character as personal property after in-
stallation {as described in sub. (6)), even though the resale of such
property by the contractor is exempt when the property is sold to a gov-
ernmental unit or other exempt entity having a Wisconsin certificate of
exempt status, Such property includes furniture; processing machinery
or equipment used in a municipal sewerage or water treatment plant;
classroom laboratory sinks, tables and other equipment; and seating for
an auditorium. This exemption does not apply to property which be-
comes a part of real property as described in sub. (5) and par. (a).

(9} Use oF PROPERTY PURCHASED OUTSIDE Wisconsin, (a) If a con-
struction contractor, when the contractor acts as a consumer, purchases
property outside this state for use in Wisconasin, the contractor shall pay
the Wisconsin use tax, but may claim a credit against this use tax for any
sales or use tax paid in the state where the purchase was made.

(b) If Wisconsin has jurisdiction over the out-of-state supplier, the
supplier shall collect the use tax and remit it to the department. If the
s‘s‘gpplier__fails to do so, the contractor shall report and pay the tax to

igeonsin.

{10) ‘CONSTRUCTION AND REPAIR SERVICES, (a) A contractor who per-’
forms real property construction activities shall not add tax to any
charge for labar or material, since gross receipts from such activities are
not taxable, The tax which a contractor pays on its purchases of materi-
als consumed in real property construction increases its cost of such
materials, thereby becoming a cost of doing business.

{b) A contractor's charges for the repair, service, alteration, fitting,
cleaning, painting, casting, towing, inspection and maintenance of all
tangible personal property are taxable. Solely for the purpose of impos-
ing the tax on such service, numerous items that in other circumstances
and for other purposes are deemed part of real property are deemed to
retain their character as tangible personal property. Accordingly, any
construction contractor who is engaged in the repair, service, alteration,
fitting, cleaning, painting, coating, towing, inspection and maintenance
of any items listed in par. (¢} or other items of tangible personal prop-
erty shall register as a retailer and pay the tax on gross receipts from the
performance of such services.

(¢} Section 77.52(2) (a) 10, Stats,, provides in part that *. . . the fol-
lowing items shall be deemed to have retained their characier as tangible
personal property, regardiess of the extent to which any such item is
fastened to, connected with or built into real property: furnaces, boilers,
stoves, ovens, including associated hoods anci) exhaust systems, heaters,
air conditioners, humidifiers, dehumidifiers, refrigerators, coolers,
freezers, water pumps, water heaters, water conditioners and softeners,
clothes washers, clothes dryers, dishwashers, garbage disposal units, ra-
dios and radio antennas, incinerators, television receivers and antennas,
record players, tape players, juke boxes, vacuum cleaners, furniture and
furnishings, carpeting and rugs, bathroom fixtures, sinks, awnings,
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blinds, gas and electric logs, heat lamps, electronic dust collectors, grills
and rotisseries, bar equipment, intercoms, recreational, sporting, gym-
nasium and athletic goods and equipment including by way of illustra-
tion, but not of limitation, bowling alteys, golf practice equipment, pool
tables, punching bags, ski tows and swimming pools; office, restaurant
and tavern type equipment including by way of illustration, but not of
limitation, lamps, chandeliers, and fans, venetian blinds, canvas aw-
nings, office and business machines, ice and milk dispensers, beverage-
making equipment, vending machines, soda fountains, steam warmers
and tables, COMPTessors, condensing units and evaporative condensors,
pneumatic conveying systems; laundry, dry cleaning, and pressing ma-
chines, power tools burglar alarm and fire alarm flxtures. electric clocks
and electric signs.’

(d) Charges for tangible personal property {such as a repair part)
incorporated into property listed in par. (c) being repaired are taxable.
Because the item repaired is deemed personal property, any tangible
personal property incorporated into it is deemed purchased by the con-
tractor for resale and therefore may be purchased without tax. For ex-
ample, if a contractor is engaged to repair a refrigerator (whether free-
standing personal property or built-in s0 as to be a part of real property}
in a home, the repalr service and any charge for parts are taxable,

“(11) RBPMR SERVICES CONTRASTED WITH REPLACEMENT SERVICES. Sec-
tion 77.51(11) (c) 4; Stats., provides that taxable gross receipts do not
include the price received 'for labor or services used in installing prop-
erty which constitutes a capital improvement of real property. On the
other hand, 8. 77.52(2) (a) 10, Stats,, provides that the price received for
labor or services in repairing, servicing, aliering, fitting, cleaning, paint.-
ing, coating, towing, inspection and maintenance of tangible personal
property is taxable and many specifically named items retain their char-
acter as personal property regardless of the extent to which fastened to,
connected with or built mnto real property. Among such items are fur.
naces and boilers used for space heating, In view of these statutes,
charges for services and repair parts for repair of tangible personal prop-
erty covered by both statutes (such as a furnace boiler) are taxable, but
charges for services in totally replacing such property are not taxable. In
the no-tax situation, the replacement personal property is taxable when
sold to the contractor installing it, but the contractor’s charge for the
replacement service is not taxable,

"Note: The mterpretatinns in this rule até effective under the general sales and use tux law
on and after September 1, 1969 unless otherwise noted in the rule.

: History: Cr. Register, November, 1978, No. 276, eff. 12-1-78. .

Tax 11,69 Financial institutions. (s. 77.51(4) (k)} {1) Exempr
sALES. Financial institutions are primarily engaged in providing nontax-
able services. Such services include charges to customers for cashier’s
checks, money orders, traveler’s chécks, checkmg accounts and the use
of safe deposit boxes o

(2) TAXABLE SALES. A financial institution shall obtain a seller s per-
mlt and regularly file sales and use tax returns if it -has taxable gross
receipts. Taxable gross receipts include sales of the following:

(a) Coin savings banks.

(b) Commemorative medals.
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(c} Collectors' coins or currency sold ahove face value.

(d) Gold and silve; bullion,
" (e} Repossessed merchandise.
(f)' Meals and beverages in the institution’s cafeteria,
(g} Charges for provid_ing parking space for motor vehicles.

(h) Personalized imprinted checks, except where the financial insti-
tution has paid the tax on its purchases of such checks from a retailer
and the financial institution resells the checks to customers at the same
price or a price lower than its purchase price.

{3) PurcHAgEs, (a) A financial institution’s purchases subject to sales
or use tax include office furniture and equipment (stch as desks, chairs,
couches, writing tables and office machines), safe deposit boxes, drive-
up and walk-up windows, night depository equipment, vault doors, re-
mote TV auto teller systems and camera security equipment,

{h) Any tangible personal property purchased by a financial institu-
tion to be given away or sold at cost or less than cost to a customer,
whether or not based upon the amount of a deposit, is taxable at the
time it is purchased. This property includes calendars, playing cards,
plat books, maps and any other items transferred to customers to pro-
mote business, Checking account and savings aceount forms provided
customers free of charge are also subject to the tax. When such items are
s0ld by a financial institution at a price in excess of cost, the financial
institution is a retailer and shall report the sales tax on such sales. The’
financial institution may purchase such property without tax by giving
ig{lsupplier a properly completed resale certificate when acting as a re-

iler. :

(c) If a financial institution is not required to have a seller's permit
and has a use tax obligation because purchases are made without tax, it
shall apply for a consumers’ use tax registration and report the tax on
such purchases.

(4) DermiTiON. In this rule “financial institution” includes a bank,
savings and loan association and credit union.

(5) SpECIAL PROVISIONS. (a) Sales to federal and state chartered credit
unions, banks and savings and loan associations are taxable.

(b) The use tax may not be imposed directly on a federal credit union
due to federal restrictions.

History: Cr. Register, Decomber, 1977, No. 264, eff. 1-1-78.

Tax 11.70 Advertising agencies. (s. 77.51(4) (intro.) and (h),
77.52(1) and (2), Stats.) {1} NoNTAXABLE services. Charges by adver-
tising agencies are not subject to sales and use tax if they are for services
that are not a part of the sale of tangible personal property, or that do
not represent labor or service costs in the production of tangible per-
sonal property, Examples of such nontaxable services include:

(a) Writing original manuscripts or news releases.

{b) Writing copy to be used in media advertising.
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(¢) Consultation, market research and compiling statistical or other
information.

i(d} Recommendations for advertising themes or merchandising
plans, .

(e) Obtaining media space and time.

(f) Providing preliminary art (i.e., roughs, visualizations, sketches,
layouts and comprehensives) prepared solely for presenting an idea to a
client or prospective client. Thus, when a job involves produetion of
sketches, but never results in the production of finished art or other tan-
gible personal properiy by the advertising agency, the charges for pre-
liminary art work are not taxable; however, if finished art or other tangi-
bie personal property is produced by the advertising agency as the result
of the preliminary art work, all the charges for preliminary art are taxa-
hle because they are for the production of tangible personal property.

(2) TaxabLE sALES, (a} Tax applies to an agency’s gross receipts from
the sale of tangible personal property located or used in Wisconsin
whether the transfer is to the advertiser or {o a third party at the direc-
tion of or on behalf of the advertiser. This applies to advertiser clients
located both inside and outside Wisconsin. The sale of tangible personal
property normally occurs when the advertising agency bills the client for
the property and the client realizes the economic benefits of the prop-
erty’s use, even though the property may not be physically transferred
to the client. For example, an agency's billing to a client for finished art
transferred to another Wisconsin business is taxable.

(b} Tax applies to an advertising agency's total retail sales price of
tangible personal property, without any deduction for any cost element
which becomes a part of the sales price. Such elements include prelimi-
nary .art work, consultation, research, copy, supervision, model fees,
rentals, photostats, typesetting, postage, express, telephone, travel,
agency service fees, or any other labor or service cost incurred in the
production of that property. No deduction may be taken even though
such costs may be separately itemized in a billing to a client,

(c) Tax applies to in-progress hillings for production work which ulti-
mately results in the production of finished art work or other tangible
personal property.

(d) The total sales price of the following items or services are subject
to the tax; .

1. Retail sales of signs, circulars, business cards, stationary showcards,
banners, posters, bulletins, direct mail advertising, catalogs, brochures,
eommercials, tapes or other items of tangible personal property.

2, Charges for photographic services or photostats.

3. Charges for producing, fabricating, processing, printing or imprint-
ing tangible personal property for consumers for a consideration, even
though the consumers may furnish the materials used in the producing,
fabricating, processing, printing or imprinting of the tangible personal
property. . ) )

4. Charges for “finished art”, “I'inished art” means the final art used
for actual reproduction by photomechanical or other processes, or for
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display purposes and includes drawings, paintings, designs, photo-
graphs, lettering, paste-ups, mechanicals or assemblies, charts, graphs,
and illustrative material not reproduced, The tax applies to sales of fin-
ished art whether it is used to produce a taxable item or an exempt item
(e.g., periodical}, or is used to provide an advertising service by placing
advertising in an advertising media {such as newspapers, magazines,
other publications and radio or television stations).

(3) FEEs ADDED TO BILLINGS. When an amount billed as an agency
“fee”, “retainer”, “service charge”, or “commission” represents services
rendered which are a part of the sale of tangibie personal property, the
amount is taxable. If it clearly represents a charge or a part of a charge
for any nontaxable service rather than for the sale of tangible personal
property, it is not taxable. A fee representing both taxable and nontax-
able items is taxable in accordance with the ratio between the charges.

(4) PurcHASES BY AGENCIES. (a) An advertising agency is the seller of,
and may purchase without tax for resale, any item that it reselis before
use, or that becomes physically an ingredient or component part of tan-
gible personal property which it produces and sells.

(b) An advertising agency is the consumer of all tangible personal
property not purchased for resale or not becoming physically an ingredi-
ent or component part of tangible personal property sold by such
agency. :

History: Cr. Register, December, 1977, No, 264, eff. 1-1-78.

Tax 11.78 Stamps, coins and bullion, (s, 77.561 {5}, Stats.) (1)} Tax-
ABLE SALES. Retail sales of the following tangible personal property are.
subject to the sales and use tax:

(a) Cancelled United States and foreign postage stamps.

{b) Uncancelled United States postage stamps when sold or traded as
collectors’ items above their face value.

(¢} Uncancelled foreign postage stamps,

(d) Postage charges which are billed by the seller to the purchaser in
connection with the sale and delivery of tangible personal property if the
sale of the property is subject to the tax,

(e) Foreign coins and paper currency when sold or traded as collec-
tors’ items,

{f) United States coins and paper currency when sold or traded as
collectors® items above their face value.

(g) Silver bullion and gold bullion which is physically located in Wis-
consin is subject to the sales tax whether the sales contract is entered
into or outside of Wisconsin, Such bullion purchased and delivered to
the purchaser outside Wisconsin is subject to the use tax when brought
into the state.

(h) Commemorative medals.

(2) NonTaxABLE sALES. Retail sales of the following tangible personal
property are not subject to the sales and use tax:

(a) United States postage stamps, coins and paper currency sold at
face value.
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{b) The portion of the selling price atiributable to postage in thesale
of prestamped envelopes if the nontazable postage is separately item-
ized to the customer.

(c) Sales of bullion to persouns in Wisconsin when the purchaser takes
a document of ownership covering bullion remaining outside the state.

(d) Foreign coins and paper currency in current circulation, when
sold at face value and when acquired as a medium of exchange.

Note: The interpretations in this rule are effeclwe under the general ssles and use tax law
on and after September 1, 1969. .

l{latory Cr Regiater, January. 1977, No, 253, eff. 2-1-77.

Tax 11.79 Leases of highway vehicles and equipment, {ss. 77 51
{4) (intro.) and. (), (7} (k) and 77.58 (8), Stats.} (1)} GENERAL RULE,
Gross receipts from the lease or rental of motor vehicles and mobile -
equipment used on a highway are subject to the sales and use tax.

(2) DebpucTIONS FROM GROSS RECEIPTS. If the lease or rental agreement
is for a long term, in determining a lessor's taxable gross receipts under
subsection (1}, the cost of the following items may be deducted if they
meet the cond:tlons in subsectaon (3):. _

(a) Motor fuel.
(b) Vehicle license fees.
(¢} Federal highway use taxes.

(d) Public liability insurance furnished b the lessor solely for the
protection of the lessee but not mcludmg collision and comprehenswe
coverage.

(3) CoNDITIONS FOR DEDUCTIONS 'I‘he 1tems hsted m subsectmn (2)
may be deducted 1f- : :

(a) 'I‘he charge is reasonable

- (b} The charge is separately stated in the lease agreement blllmg or
invoice.

+ (¢) The lessor is willing and able to lease the motor vehicle or mobile
equ:pment thhout prov1dmg the items listed int subsection (2),

“{d) The deductlon is limited to the lessor’s cost of the 1tems fumlshed
with the leased equipment.

(4} NoNDEDUCTIBLE ITEMS. In determining a lessor’s taxable gross re-
éelptsdunder subsection (1), the cost of the following may not be de-
ucte

(a) Amounts spent for the lessor’s own protection or for the protec-
tion of leased property, including collision or other insurance protection.

{b) Maintenance or repair charges incurred by the lessor,
[(c) Interest and other financing costs incurred by the lessor.

(6) MurTISTATE USE. {a)} Gross receipts from leases or rentals of mo-
tor vehicles and mobile equipment used on a highway are taxable if the
vehicles and equipment are garaged in Wisconsin, even if the lease or
rental agreement was executed in another state or if, at the contract’s
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expiration, the vehicles or equipment must be returned to the lessor in
another state.

(b) “Drive it yourself”” motor vehicles or mobile equipment which are
used for one-way trips and leased for less than one month are deemed
garaged in the state in which they come into the lessee’s possession,

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969.

History: Cr. Reglster, January, 1977, No. 253, eff, 2-1-77,

Tax 11.80 Sales of ice. (5. 77.52(1) and 77.53 (1), Stats.) (1) Iceis
tangible personal property, the retail sale of which is Slibject to sales tax,
unless sold in an exempt transaction supported by a properly executed
exemption certificate. Ice is sold at retail when it is sold for use or con-

sumption but not for resale. For example, ice used for refrigeration pur-
poses is consumed in the process of refrigeration; whereas, ice used in
drinks is purchased for resale by the seller of the drink.

(2) Examples of taxable sales of ice (mciudmg dry 1ce) are:
(a) Sales through vending machines,

{b) Sales to restauranis, taverns, grocery stores and meat markets
when the ice is consumed in cooling bottled drinks or preserving foods.

(¢c) Sales to railroads or commercial fishermen for use in refrigerating
railway cars or vessels,

(3) Examples of nontaxable sales of ice are:

‘(a) Sales to restaurants, taverns and soda fountains to be used exclu-
sively in drinks (exempt as sales for resale),

(b) Sales to manufacturers, producers or food processors for use in-
side the shipping cases of merchandise being transferred to a customer
{exempt as “shipping material” under s. 77.54 (6} (b}, Stats.).

{¢) Ice sold to manufacturers which is consumed or destroyed or loses
its identity in the manufacture of tangible personal property in any form
destined for sale.

(4) (a) If ice is sold to a person who will use it both for a tazable pur-
pose (ex., refrigeration) and nontaxable purpose (ex., for resale}, the
total charge shall be divided between taxable and nontaxable use. "The
tax is then payablé on the ice to be used in a taxable manner. If no dm-
sion is made, the tax applies to the total sale.

(b} Ice {)urchased without payment of the tax and subsequently used
in a taxable manner is subject to the use tax under s. 77.53 (1), Stats.

Nate: The interpretations in this rule are effective under the gcneral sa.lea and use tax law
on and after September 1, 1860,

History: Cr. Register, September, 1977, No, 261, off, 10-1.77,

Tax 11.81 Industrial gases, welding rods and fluxing materials,
(s. 77.54(2), Stats.) (1) GENERAL sTATEMENT. The tax status of retail
sales of industrial gases, welding rods and fluxing materials depends
upon the use of the property by the purchaser. Section 77.64(2), Stats.,
exempts from the sales tax “The gross receipts from sales of and the
storage, use or other consumption of tangible personal property becom-
ing an ingredient or component part of an article of tangible personal
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property or which is consumed or destroyed or loses its identity in the
manufacture of tangible personal property in any form destined for sale,
but this exemption shall not include fuel or electricity.” Therefore, the
sale of industrial gases, welding rods or fluxing materials shall be:

(a) Exemj)t if they become ingredients or components of tangible per-
sonal property destined for sale; or

(b) Exempt if they are consumed, destroyed or lose their identity in
the manufacture of tangible personal property destined for sale, except
the sale of gas is taxable if the gas is used as a fuel, Fuel is a material used
to produce heat or power by burning, or is something that feeds a fire; or

(c) Taxable if they are sold to a person who consumes them in a non-
manufacturing activity.

(2) InpustriAL GaskEs. Common types of industrial gases are argon,
helium, hydrogen, nitrogen, acetylene, carbon dioxide and oxygen. (a)
Sales of industrial gases which are exempt because they become an in-
gredient or component of tangible personal property destined for sale by
the purchaser include:

1. Carbon dioxide used to produce dry ice or carbonated soft drinks.

2. Gases such as neon, helium or argon used as a filler in the produe-
tion of light bulbs and tubes.

3. Hydrogen use_d in hydrogenating vegetable oils.
4. Acetylene used as a base in the manufacture of synthetic materials.

~ 5. Oxygen uged in the chemical industry for axidation prdcesses, when
not used as a fuel to produce heat.

{b) Taxable sales of gases used by a manufacturer as fuel include:
L. Oxygen used in industrial furnaces. '

2. Acetylene or other gases used in torches in the manufacture of tan-
gible personal property.

(¢c) Taxable sales of gases to nonmanufacturers, whether or not used
by the purchaser as fuel, include;

1. Acetylene or other gases used by automobile body shops or by other
repair establishments.

2. Gases used in mining or quarrying.
3. Nitrogen used by telephone companies in underground cables.

(3) WELDING RODs (stick electrode or filler rods) . Since welding rods
{stick electrode or filler rods) are physically tranferred and become a
part of an item produced or repaired, their sale is exempt if used by the
purchaser in producing tangible personal property destined for sale or in
repairing tangible personal property for a consideration. The sale of
welding rods to manufacturers who use them in repairing their machin-
ery used directly and exclusively in manufacturing is exempt. However,
the sale of such rods to construction contractors for use in fulfilling real
property construction contracts is taxable.

(4) Fruxing maTERIALS. Fluxing materials sold to a manufacturer for
use in manufacturing tangible personal property destined for sale are
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exempt because they are consumed in the manufacturing process. When

fluxing materials are sold for use by a manufacturer to repair its own

preduction machinery or equipment (a nonmanufacturing activity)

they are taxable. Fluxing materials sold to a repair shop or to a real prop-

gﬂty construction contractor or to any other nonmanufacturer are taxa-
e.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969, ’ o . :

History: Cr. Register, September, 197?, No. 261, eff. 10.1.77.

" 'Tax 11,82 Mailing lists and mailing services, (ss. 77.51(5),
77.62(1), 77.53 (1) and 77.54 (2), Stats.) (1) Maming nists. {a) In this
subsection, “mailing list” means a written or printed list, series, set,
group or aggregation of names or addresses or both or cther information
concerning persons which is vsed in circulating material by mail. A mail-
ing st may be in the form of a manuseript list, directory, Cheshire tape,
Dick tape, magnetic tape, gurnmed labels, index cards or other similar
means of identification. . :

{b) A mailing list is tangible personal property and the sales and use
tax shall apply to the gross receipts from the sale of and the storage, use
or other consumption of mailing lists, including the rental of or the
granting of a license to use such lists. '

(c) Persons in the business of providing mailing lists are the consum-
ers of the tangible personal property they puirchase and use in producing
such lists. However, any tangible personal property becoming a ecompo-
nent part of mailing lists when such mailing lists are physically trans-
ferred to a customer by either sale, rental or license may be purchased
for resale and without tax if the purchaser gives the seller a properly
completed resale certificate,

{2} MaiLiNG services. (a) In this subsection, “addressing” means the
preparation of property to be mailed by writing, typewriting, printing,
imprinting or affixing addresses or names and addresses to such prop-
erty. Addressing includes the preparation of Cheshire tapes, Dick tapes,
cards, gummed labels or similar items which are to be affixed to, or en-
closed in, property to be mailed for the purpose of serving as addresses
for such property, However, addressing does not include such tapes,
cards or labels when they are used for some other purpose, such as repro-
duction or reference, '

(b) The tax shall not apply to charges for services rendered in prepar-
ing material for mailing (including addressing, enclosing, sealing, meter-
ing, affixing stamps, sorting, tying and sacking in compliance with postal
rules and regulations) if such charges are stated separately on invoices
and in accounting records. Gross receipts from charges for envelopes are
taxable, but not separately stated charges for postage in the sale of
prestamped envelopes,

(¢} Persons in the buginess of providing mailing services are consum-
ers of the tangible personal property they purchase and use in perform-
ing such services, Consequently, they must pay the tax when purchasing
such property. :

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September I, 1969,

History: Cr. Register, November, 1977, No. 263, eff. 12-1-77.
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Tax 11.83 Motor vehicles, (ss. 77.51(7) (am), 77.53{16) and (18},
77.64(5) (a) and (7) and 77.61(1), Stats.) (1) DeriniTtoN: In this rule,
“motor vehicle” means a self-propelled vehicle {e.g., automobile, truck,
truck-tractor and motorcyele) designed for and capable of transporting -
persons or property on a highway. In this rule, “motor vehicle” does not
include a self-propelled vehicle which is not designed or used primarily
for transportation of persons or property, and is only incidentally oper-
ated on a public highway, such as a farm tractor, snowmobile, fork lift
truck, and road machinery as defined in s. 340.01 (52), Stats, “Motor
vehicle” does not include a vehicle which is not self-propelled such as a
trailer or semitrailer. . . . :

(2) RETAILERS’ TAXABLE GROSS RECEIPTS. A retailer’s taxable gross re-
ceipts include: {a) Gross receipts from the sale of a motor vehicle minus
any trade-in allowance, if the sale and trade-in are one transaction. A
separate or independent sale of a motor vehicle by either the buyer of
seller of another motor vehicle is not a trade-in, even if the proceeds
from the sale are immediately applied by the seller to a purchase of an-
other motor vehicle. A dealer does not realize taxable receipts from a
transaction.in which one motor vehicle is traded for another of lesser
value (a “trade-down”). | ' .

~{b)‘ Gross réceipts from charges for delivery, handling, preparation
and any warranty. :

](]c) Gross receipts from equipmént and accessories sold with a motor
vehicle. . : :

..(d) Gross receipts from charges for all parts and labor for repair, ser-
vice and maintenance performed on a motor vehicle, including charges
for ins)tallation_of accessories or attachments (e.g., a radio or air condi-
tioner}, ‘

(3) OCCASIONAL SALE OR PURCHASE OF MOTOR VEHICLES FROM NON-DEAL-
ERS. {a) The occasional sale of a motor vehicle is taxable, unless the
transfer is to the spouse, parent or child of the transferor; and the motor
vehicle has been previously registered in this state in the name of the
transferor; and the transferor is not a motor vehicle dealer. A son-in-law
or daighter-in-law is not allowed this exemption, '

(b) The purchaser of & motor vehicle from a non-déalér shall pay the
tax due to the department of transportation before the vehicle is regis-
tered for use.in this state. - - :

{c) A Wisconsin resident purchasing a motor vehicle in a foreign
country, or for delivery in a foreign country, shall pay the Wisconsin use
tax when the resident registers the vehicle in Wisconsin for use in Wis-
consin, subsequent to uge in the foreign country. The tax is measured by
the full “sales price” of the vehicle. ‘

{d) When one ¢o-owner transfers an interest in a motor vehicle to the
other co-owner, tax shall apply on the transfer of such interest. The
measure of the tax shail be the cash or its equivalent paid for the equity
transferred plus the selling co-owner’s share of the liabilities assumed by
the buying co-owner. : :

{(4) PURCHASES BY NONRESIDENTS. (a) The gross receipts from the sales
of motor vehicles or truck bodies to nonresidents of this state (including
members of the armed forces) who will not use such vehicles or trucks
{for which the truck bodies were made) in this state other than in their
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removal from this state are exempi. However, the separate sale of a
“slide-in* camper to a nonresident is taxable if delivery is in Wisconsin.

_ (b) Gross receipts from the repaif by a Wisconsin retailer of a nonres-
ident’s motor vehicle is subject to the tax.

(c) A motor vehicle purchased by a nonresident of Wisconsin 90 days
or more before bringing such vehicle into this state, in connection with a
change of residence to this state, is not subject to the Wisconsin use tax.

{d) Except as provided in par. (¢), nonresidents, including armed
forces personnel stationed outside this state pursuant to military orders,
who purchase motor vehicles outside this state, shall pay the Wisconsin
use tax at the time the vehicle is registered with the Wisconsin depart-
ment of transportation. However, a tax credit may be claimed as de—
scribed in sub, (5).

(6) TAX CREDIT FOR VEHICLE PURCHASED OUTSIDE WISCONSIN, A motor
vehicle purchased outside this state and registered in this state generally
is subject to the Wisconsin use tax, except as noted in sub. (4) (c). How-
ever, if the purchase was subject o a sales or use tax by the state or the
District of Columbia in which the purchase was made, sales tax paid the
other state or the District of Columbia shall be applied as a credit
against and deducted from the Wisconsin use tax, Tﬁas credit shall not
apply to taxes paid to another country, to municipalities in other states
or to motor vehicle registration fees.

(6) TRANSPER BY INHERITANCE GIFT OR prizE. (a) The dlstrlhution ofa
motor vehicle to the heir (s) of an estate is not a taxable transfer subject
to the Wisconsin sales or use tax. However, the sale of a motor vehicle by
a personal representative of an estate is subject to the tax, and the pur-
chaser is required to pay the tax to the department of transportatmn at
time of registration.

-{b). A motor vehicle transferred_as a gift or as a prize in a contest or
drawing is exempt when registered with the department of transporta-
tion by the recipient or prize winner, However, the sale of the vehicle to
the donor of the glft or prize is taxable.

(7). VEHICLES USED BY LICENSED WISCONSIN RETAIL MOTOR VEHICLE
DEALERS. (a) If salespersons use a licensed Wisconsin retail motor vehi-
cle dealer’s motor vehicles for purposes in addition to retention, demon-
stration or display, the dealer may charge the salesperson a reasonable
amount for such use and such chaige is subject to the tax. In lieu of
making such charge or reporting the tax on the cost of the vehicle, the
dealer may report tax on the following basis effective January 1, 1973:

1. In the case of motor vehicles licensed in the name of the retail
dealer, the tax shall be $1.35 per month.

2, In the case of motor vehicles being operated with retail dealer
plates, the tax shall be 35¢ per month for each plate issued to the dealer.

(b Retail dealers shall not report on the basis prescribed in par. (a)
for service vehicles such as wreckers or pick-up trucks, or autos used by
customers when their car is being repaired. Wholesalers, distributors,
brokers or manufacturers may not report on this basis,
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(8) SALES BY DEALERS TO THEIR SALESPERSONS, Effective September 1,
1972, when a licensed Wisconsin motor vehicle dealer sells a motor vehi-
cle to one of the dealer’s salespersons, the transaction is subject to the
sales tax. Vehicles acquired in this type of taxable transaction after Sep-
tember 1, 1972 are not subject to the special method of reporting de-
scribed in sub. (7). However, vehicles purchased by salespersons prior
to September 1, 1972 are subject to such special provisions, and the tax
is $1 per month through December 1972 and $1.85 per month thereafter.

(9) HeAvy EQUIPMENT DEALERS. Heavy equipment dealers who are not
registered with the Wisconsin department of transportation as motor
vehicle dealers because their sales are too few in number to require regis-
tration shail not charge the sales tax on their sales of motor vehicles. The
tax shall be collected from the purchaser at the time the unit is regis-
tered with the state. Such heavy equipment dealers may purchase motor
vehicles for resale without tax.

(10) MoOTOR VEHICLE REPAIR PARTS AND SUPPLIES. (a) Motor vehicle
dealers with body shops and any other person engaged in motor vehicle
repair may purchase for resale without tax tangible personal propert;
which is physically transferred to the customer’s vehicle and whic
leaves the repair facility with the repaired vehicle. Such property in-
cludes paints, paint hardeners, plastic fillers, welding rods and auto
parts.

(b) Tangible personal property not physically transferred to a cus-
tomer’s motor vehicle are subject to tax. guch property includes tools,
equipment and supplies used or consumed in performing motor vehicle
repair service, Examples of taxable supplies include: sandpaper, mask-
ing paper and tape, buffing pads, paint and lacquer thinner, clean and
glaze compound, disc pads, paint remover, paint masks, tack rags, steel
wool, industrial gases, metal conditioner, brushes, lacquer removing sol-
vent, rubbing compound, wax and grease remover, fluxing materials,
disc adhesive and all other items not physically transferred to the cus-
tomer's vehicle,

{¢) A supplier cannot accept a resale certificate in good faith on items
which are not physically transferred to the purchaser’s customer, except
when the purchaser:

1. Inventories such property;

2. Certifies that the purchaser sells significant amounts of the prop-
erty over-the-counter to walk-in {rade; and

3. The purchaser specifies on the resale certificate each type of item
the purchaser sells over-the-counter,

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unleas otherwise noted in the rule.

From September 1, 1968 through Pecember 31, 1972, the tax payable by motor vehicle
dealers in lieu of other methods of computing the tax, as deacribed in (7) (a)1 and 2 of this
rule, was $I per month in the case of motor vehicles licensed in the name of the retail dealer
and 25¢ per month in the case of motor vehicles operated with dealer plates.

History: Cr. Register, December, 1977, No. 264, eff. 1-1-78.
Tax 11.84 Aireraft., (ss. 77.562(2) (a)9, 77.64 (5) (a} and (7) and

77.81(1)) (1) GeneraL. (a) The sales and use tax applies to the gross
receipts from the sale, lease or rental of aircraft and from the sale of
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accessories, components, attachments, parts, supplies and materials for
au;craft. : : '

(b) An occasional sale of aircraft in Wisconsin is taxable unless all
three of the following conditions exist: .

1. The transfer is to the spouse, parent or child of the transferor;

2. The aircraft was previously registered in Wisconsin in the trans-
feror’s name; and ' :

8. The transferor does not hold and is not required to hold a Wiscon-
sin seller’s permit.

(c) Section 77.61(1) (a}, Stats., provides that no aircraft shall be reg-
istered in this state unless the registrant presents proof that the sales or
use tax has been paid. If the aircraft is purchased from a person other
than a Wisconsin aircraft dealer, the purchaser shall pay the tax at the
time the aircraft is registered with the Wisconsin department of trans-
portation, division of aeronautics. The tax applies to aircraft registered
or customarily hangared or both in this state, even though such aircraft
also may be used out-of-state. .

(2) TAXABLE SALES. (a') Aircraft, supplies and repairs. Gross receipts
from the following shall be tazable: .

1. The sale, lease or rental of aircraft.

2. 'The sale of aircraft jet fuel, oil, equipment, parts and supplies sold
and delivered in Wisconsin for operation of aircraft, regardless of where
the aircraft is flown or used. Federal fuel taxes are part of the “sales
price” of jet fuel subject to the sales tax.

3. Charges for air frame and engine inspection, maintenance and re-
pair, . : . S :

{b) Parking. 1. Section 77.62(2) (a)9, Stats., imposes the tax on
“Parking or providing parking space for aircraft for a considera-
tion. . .. except when provided by a governmental unit.” “Parking” in-
cludes occupying space in a hangar when an aircraft is available for use
without requiring a substantial expenditure of time or effort to make it
operational. For example, an aircraft kept in & hangar and available for
normal use is parked, but an aircraft kept in a hangar with its wings off is
stored rather than parked.

2. Indoor parking, such as single or multiple “T” hangar parking, and
outdoor (tie down) parking are tazable, except when provided directly
by & governmental unit to the owner of the aircraft, The gross receipts of
a nongovernmental operator of a hangar from the rental of hangar space
for aircraft are subject to the sales tax whether or not such operator
leases the hangar from a governmental unit.

- {¢) Other taxable receipts. The gross receipts from charges for aerial
photographs and maps, and from charges for sightseeing flights and for
carrying a skydiver are taxable, -

(3) EXEMPT SALES OF AIRCRAFT. Section 77,64 (5) (a), Stats,, provides
that the tax shall not apply to gross receipts from aircraft, including
accessories, attachments, parts and fuel therefor, sold to persons using
such aircraft as certified or licensed carriers of persons or property in
interstate or foreign commerce under authority of the laws of the United
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States or any foreign government, or to aircraft sold to a nonresident of
this state who will not use such aircraft in this state other than to remove
it from Wisconsin. Scheduled air carriers and commuter carriers with air
earrier operating certificates shall qualify for this exemption.

(4) NoNTAXABLE SERVICES. Gross receipts from the following services
or fees shall not be taxable:

(a) Transporting customers or property for hire when the customer
only designates the time of departure and destination while the owner
retains control over the aircraft in all other respects.

(b) Flight instruction when the fees for such instruction are sepa-
rately stated from the charge for the rental of the aircraft.

{¢) Advertising promotions such as sky writing and banner towing,
except when the aircraft is leased to a person who provides a pilot.

(d) Emergency rescue service, forest fire spotting and pipe]ihe inspec-
tion service, except where the aircraft is leased to a company which pro-
vides its own pilot.

(e) Crop dusting, spraying, fertilizing and seeding a farmer’s crops. A
person in this business may purchase weed killers, fertilizer and seed
withouit tax for resale, if these items are separately itemized on the in-
voice to the farmer,

(f} Landing fees. -

Note: The interpretations in this rule are effective under the general sales and uae law on
and after September 1, 1089,

History: Cr, Register, November, 1977, No. 283, eff. 12-1-77.

Tax 11.86 Utility transmission and diatribution lines. ss, 77.51 (6},
77.62(2) (a) 10 and 77.62(2) (a) 11, Stats.) (1) PERSONAL PROPERTY.
“Tangible personal property”, as defined in s. 77.51 (b}, Stats,, includes
overhead telephone and telegraph lines, electrical, water and gas trans-
mission and distribution lines, and the poles, transformers, towers (but
not foundations) , pipes, conduits, sleeves or other overhead property by
which such lines are supported or in which they are contained or con-
nected, if erected or installed under easement or license {including au-
thorizations under ss. 86.16 and 182.017, Stats.) on land owned by a per-
son other than the utility (such lines and facilities located above ground
level being herein collectively referred to as “overhead utility facili-
ties’}. The term “tangible personal property”, as defined ins. 77.51(5),
Stats., does not include underground telephone and telegraph lines,
electrical, water and gas transmission and distribution lines, and the
foundations, pipes, conduits, sleeves or other underground property by
which such lines are supported or in which they are contained or con-
nected {such lines and facilities being herein sometimes collectively re-
ferred to as "underground utility facilities"}.

{2) ReaL proOPERTY, (a) The lines, poies, foundations, towers, gravel
and any buildings of a substation located on a utility's own land are part
of the realty. However, transformers, circuit breakers and other equip-
ment installed to control the flow of electricity remain personal property
after installation,

{b) Concrete foundations (including anchors), crushed rock and
backfill whether or not on land owned by the utility, are deemed part of
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the realty, and materials used in construction or forming the same are
taxable when purchased by the contractor.

(3) TAXABLE AND NONTAXABLE TRANSACTIONS. (a) Gross receipts from
the installation, sale, lease, rental, repair, service or maintenance of
overhead utility facilities which are personal property as described in
subs. (I} and (2) are subject to the sales and use tax. For example, the
groes receipts of a contractor from the construction and installation of
an overhead utility facility, or a portion thereof, and from a sale “in
place” of such a facility, if installed under easement on land owned by a
person other than the utility, are taxable. Materials used in the con-
struction or installation of such property may be purchased without tax
for resale. Gross receips from the installation, sale, lease, rental, repair,
service or maintenance and removal of underground utility facilities are
not subject to the sales and use tax; however, the materials used in the
construction or installation of such underground facilities cannot be
purchased for resale and are subject to tax at the time of purchase unless
otherwise exempt,

{(b) A contractor performing a “lump sum contract” for the construc-
_ tion of an overhead utility facility, which is personal property as de-
scribed in subs. (1} and (2), may not reduce gross receipts by the
amount of related expenses, such as payments for crop damage, site
preparation, restoration work, tree trimming, line clearing, relocating
existing lines, engineering and design work, surveying, purchasing a
right-of-way and unloading and hauling materials. These payments are
coats of performing the contract and do not affect the amount of tazable
gross receipts.

(c) When a contractor enters into an agreement to construct or repair
an overhead utility Facility, which is personal property as described in
subs. (1) and (2), the total charge for such construction or repair is tax-
able even though a portion of the total charge consists of hourly charges
for the use of equipment. '

(d) When equipment for the construction or repair of a utility line is
rented to a utility, the rental charge is taxable. If an operator is included
with such equipment and it is customary or mandatory that the utility
accept the operator with the equipment, the entire charge for the equip-
ment-and operator is taxable. A rental agreement exists only if the util-
ity employs the crew other than the equipment operator and provides
on-the-job supervision; otherwise, the entire charge for the repair, ser-
vice, maintenance or instalation of the utility line is subject to the tax if
so indicated in par, (c). '

(4) NoNTAXABLE SERVICES. {a) Gross receipts from a separate con-
tract for tree trimming and line clearing in connection with the construe-
tion o]f a new utility line or in the maintenance of an existing line are not
taxable.

b (b) A separate charge for removing an existing utility line is not taxa-
e. :

Note: The Intsrprotations in this rule are effective under the generat sales and use tax law
on and after September 1, 1970, Therefore, a contractor’a gross receipts from the installation
of utility tranamission and distribution lines In fulftfiiment of contracts entered into (or
formal writien bids made) on or after September 1, 1970 are subject to this rule. If the
contractor became obligated to perform the contract on or after September I, 1989 and

. Register, November, 1878, No. 276




DEPARTMENT OF REVENUE 188-7

before September 1, 1970, a rotailer's sales of materials to the contraclor or utility on or afler
September 1, 1969 for use in the job are taxable.

Histery: Cr. Register, November, 1978, No. 275, off. 12-1-78,

Tax 11,87 Meals, food, food products and beverages, (ss.
77.61(4) (b) and (f}, (11} (e)2, (12} {c}1 and 77.54 (20}, Stais.) (1)
DeriniTions, In this rule; (a) “Exempt food” means food, food products
and beverages not subject to the sales and use tax.

{b) “Paxable fodd” means food, food products and beverages subject
to the sales and use tax.

{2) TaxaBLE SALES. (a) General. Generally, the gross receipts from
sales of food or beverages shall be taxable when sold by restaurants, caf-
eterias, lunch counters, coffee shops, snack bars, eating houses, hotels,
motels, lodging houses, sororities, fraternities, drug stores, diners, tav-
erns, vending machines, drive-ins, mobile sales units, clubs and similar
businesses, organizations or establishments.

(b} Sales by generally exempt seller. Certain foods that have been
grepared by a seller by cooking, baking or other methods shall be taxa-
te food even though the seller is principally engaged in the sale of ex-
empt food. For example, when a supermarket sells chickens roasted on a
rotisserie, the roasted chickens are taxable food because heated food {or
heated beverages) are taxable. Heated food or beverages mean those
producis, items or components which have been prepared for sale in a
heated condition and which are sold at any temperature which is higher
than the air temperature of the room or place where they are sold,

{¢) Food components of meals. Food items which comprise or are
components of a mea! {for example, a basket of chicken with cole slaw
and french fries) shall be taxable food when sold on a “take out” or “to
go” basis and are packaged or wrapped and removed from the premises
for consumption elsewhere.

(d) Caterers. Meals, food, food products and beverages soid by cater-
ers shall be taxable.

1. “Caterer” means a person engaged in the business of preparing
. meals, food and drinks, and serving these items on premises designated
by a purchaser. When an agreement with a caterer provides that the
caterer shall prepare and serve food either for a stated price per meal, for
a lump sum, or for a price per plate, the consideration paid shall consti-
tute tﬁe sale of taxable food. Any rental charges made by a caterer for
items such as tableware, tablecloths or other tangible personal property,
whether or not separately stated on the bill, shall be includable in the
consideration paig and shall be taxable,

2. Charges made by a caterer for preparing and serving meals or drinks
to social clubs, service clubs, fraternal organizations or other nonexempt
purchasers shall constitute exempt sales for resale only if the purchasers
are regularly engaged as retailers of meals, hold a seller's permit and give
resale or exemption certificates to the caterer.

3. The tax shall apply to items purchased by caterers {such as dishes,
silverware, plastic eating utensils, straws, napkins, tablecloths, punch
fountains, coffee silver service and glassware) which are used by caterers
to serve food or beverages to their customers, or used in conjunction with
providing food or beverages to their customers, or used in conjunction
with providing catering service. However, the following items may be
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urchased without tax for resale, if used exclusively for rental purposes

y a caterer and if customers pay specific taxable rental charges for such
use: tents, public address systems, portabie dance floors, portable bars,
chairs and tables.

(e) Vending machine sales. A vending machine operator has a “pre-
mise” as defined in 8. 77.54(20) (c) 6, Stats. The operator’s total gross
receipts shall be presumed derived from on-premise consumption unless
records show which portion of the sales were made for off-premise con-
sumption and involve food which could be treated as exempt food.

(f) Cover and minimum charges. Cover charges or minimum charges,
whether listed separately on a bili or collected as an admission fee or
fixed charge, which entitle the pairon to receive entertainment or to
dance as well as to receive food, meals or drinks, shall be taxable. If food,
meals or drinks are furnished, prepared or served at locations other than
the place of business of the selier or in a room other than a regular dining
room: and an extra charge is made for such service, the entire amount
shall be tazable, : e :
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