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publication of the revised pamphlet, it shall be submitted to the Disabil-
ity Subcommittee of the Forms and Classification Advisory Council and
the Insurance Consumers Advisory Council for review. No insurer shall
be responsible for providing applicants the revised pamphlet until 30
days after the insurer has received notice that the revised pamphlet is
available at the commissioner’s office.

(10) APPROVAL NOT A RECOMMENDATION. While the commissioner may
authorize the use of a particular Designation on a policy in accordance
with this rule, that authorization is not to be construed or
advertised as a recommendation of any particular policy by the commis-
sioner or the state of Wisconsin.

(11) SeveraBiLITY. If any provision of this rule or its application to
any person or circumstance is held invalid, the invalidity does not affect
other provisions or applications of the rule which can be given effect
without the invalid provision or application, and to this end the parts of
the rule are declared to be severable.

(12) EFFEcTIVE DATE. This rule shall take effect January 1, 1978.

RNote: Subsequent to the adoption of this rule but prior to its effective date the pamphlet
required by sub. (9) shall be revised pursuant to the procedures of that subsection. The
revised pamphlet shall include information on this rule and contain other appropriate
changes.

Note: Insurers may use current supplies of forms which comply with subs. (7), (8) and (9)
of the original rule which became effective January 1, 1978, until those supplies are ex-
hausted, but all forms subject to newly created sub. (7) shall comply with this rule as
amended by July 1, 1979. .

History: Cr. Register, July, 1977, No. 259, eff. 8-1-77; am. (13), Register, September, 1977,
No. 261, eff. 10-1-77; am. (2), (3) (d), (4) (a) 1., (4) (b) 1.a., 3.e. and 4., (5) (a) 3. a., (5)
(b) 3. intro., 8. a., 3. b., (6) (c) 3.a.and b., (5) (d) 3. a., (5) (e) 3. intro. and a., r. and recr.
(4) (b) 5., (6), (7), (8) and (9),r. (10), renum. (11) to {13) to be (10) to (12),cr. (4) (b) 6.
and 7., Register, December, 1978, No. 278, eff. 1-1-79.

Section Ins 3.40 of the Wisconsin Administrative Code is adopted to
read:

Ins 3.40 Authorized clauses for coordination of benefit provi-
sions in group and blanket disability insurance policies [ss. 631.20,
631.21 (1) (b), 631.23, 631.43, 632.77 (3)].

(1) Purposk. This section establishes authorized coordination of benefit
clauses for group and blanket disability insurance policies pursuant to s.
631.23, Stats., because it has been found that provision of language, con-
tent or form of these specific clauses is necessary to provide certainty of
meaning of them, and regulation of contract forms will be more effective
and litigation will be substantially reduced if there is increased uniform-
ity of these clauses. This section does not require the use of coordination
of benefit or “other insurance” provisions but if such provisions are
used, they must adhere substantially to this section. Liberalization of
the prescribed language including rearrangement of the order of the
clauses is permitted provided that the modified language is not less
favorable to the insured person. Provisions for the reduction in benefits
because of other insurance which are inconsistent with this section vio-
late the criteria of s. 631.20, Stats., and may not be used.

(2) Scopk. This section applies to all group and blanket disability in-
surance policies subject to s. 631.01 (1), Stats., providing 24-hour cover-
age for medical or dental care, treatment or expenses due to either injury

Register, July, 1980, No. 295



146 WISCONSIN ADMINISTRATIVE CODE

Ins 3

and sickness which contain a coordination of benefits provision, an “ex-
cess,” “anti-duplication,” “non-profit” or “other insurance” clause or
other provision, clause or exclusion by whatever name designated under
which benefits would be reduced because of other insurance, other than
an exclusion for expenses covered by workers compensation, employer’s
liability insurance or Medicare. A plan of coverage, such as major medi-
cal or excess medical, designed to be supplementary to a group or blan-
ket policyholder’s other coverage may provide that the plan shall be ex-
cess to that specific policyholder’s plan of basic coverage from whatever
source provided.

Note: The words “either injury and sickness” in sub. (2) were intended to be “either injury
or sickness”. Correction will be made as soon as possible.

(3) AuTtHoORIZED CLAUSES. The clauses in subs. (4) to (10) shall be
considered authorized clauses pursuant to s. 631.23, Stats., for use in
policy forms subject to this section and collectively are a coordination of
benefits provision and may be referred to as “this provision.”

(4) BENEFITS SUBJECT TC THIS PROVISION. All of the benefits provided
under this policy are subject to this provision.

(5) BENEFITS SUBJECT TO THIS PROVISION [Alternate Clause]. Only the
major medical expense benefits provided under this policy are subject to
this provision. [When the policy provides both integrated major medical
expense benefits and the basic benefits, but the “other insurance” provi-
sion applies to the major medical expense benefits only, this alternate
wording is authorized.]

(6) DeFinrTioNS. (a) “Plan” means any plan providing benefits or ser-
vices for or by reason of medical or dental care or treatment, which bene-
fits or services are provided by group, blanket or franchise insurance
coverage, service insurance plan contracts, group practice, individual
practice and other prepayment coverage, or any coverage under labor-
management trusteed plans, union welfare plans, employer organization
plans, or employe benefit organization plans, and any coverage under
. governmental programs, and any coverage required or provided by stat-
ute.

(am) The term “Plan” shall be construed separately with respect to
each policy, contract or other arrangement for benefits or services and
separately with respect to that portion of any policy, contract or other
arrangement which reserves the right to take benefits or services of
other plans into consideration in determining its benefits and that por-
tion which does not.

(b) “This Plan” means that portion of this policy which provides the
benefits that are subject to this provision. Any benefits provided under
this policy that are not subject to this provision constitute another Plan.

(c) “Allowable Expense” means any necesary, reasonable, and cus-
tomary item of expense at least a portion of which is covered under at
least one of the Plans covering the person for whom claim is made. When
a Plan provides benefits in the form of services rather than cash pay-
ments, the reasonable cash value of each service rendered shall be
deemed to be both an Allowable Expense and a benefit paid.

(d) “Claim Determination Period” means
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[Insert here an appropriate period of
time such as “Calendar year” or “Benefit Period as defined elsewhere in
this policy.”]

(7) ErFEcT ON BENEFITS. (a) This provision shall apply in determining
the benefits as to a person covered under this Plan for any Claim Deter-

mination Period if, for the Allowable Expenses incurred asto such per- i

son during such period, the sum of

1. The benefits that would be payable under this Plan in the absence
of this provision, and

2. The benefits that would be payable under all other Plans in the
absence therein of provisions of similar purpose to this provision would
exceed such allowable Expenses.

(b) As to any Claim Determination Period with respect to which this
provision is applicable, the benefits that would be payable under this
Plan in the absence of this provision for the Allowable Expenses in-
curred as to such person during such Claim Determination Period shall
be reduced to the extent necessary so that the sum of such reduced bene-
fits and all the benefits payable for such Allowable Expenses under all
other Plans, except as provided in paragraph (c), shall not exceed the
total of the Allowable Expenses. Benefits payable under another Plan
include the benefits that would have been payable had claim been duly
made therefor.

- (¢) 1. If another Plan which is involved in paragraph (b) and which
contains a provision coordinating its benefits with those of this Plan
would, according to its rules, determine its benefits after the benefits of
this Plan have been determined, and

2. The other Plan’s provision coordinating its benefits with those of
this Plan includes Claim Determination Period and Facility of Payment
provisions similar to those of this provision, and

3. The rules set forth in this subsection would require this Plan to
determine its benefits before any other Plan then the benefits of the
other Plan will be ignored for the purposes of determining the benefits
under this Plan.

(d) For the purposes of paragraph (c), the rules establishing the or-
der of benefit determination are:

1. The benefits of a Plan which covers the person on whose expenses
claim is based other than as a dependent shall be determined before the
benefits of a Plan which covers the person as a dependent;

2. The benefits of a Plan which covers the person on whose expenses
claim is based as a dependent of a male person shall be determined
before the benefits of a Plan which covers the person as a dependent of a
female person; except that in case of a person for whom claim is made as
a dependent child,

a. When parents are separated or divorced and the parent with cus-
tody of the child has not remarried, the benefits of a Plan which covers
the child as a dependent of the parent with custody of the child will be
determined before the benefits of a Plan which covers the child as a de-
pendent of the parent without custody; ’
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b. When parents are divorced and the parent with custody of the child
has remarried, the benefits of a Plan which covers the child as a depen-
dent of the parent with custody shall be determined before the benefits
of a Plan which covers that child as a dependent of the stepparent, and
the benefits of a Plan which covers that child as a dependent of the step-
parent will be determined before the benefits of a Plan which covers that
child as a dependent of the parent without custody;

¢. Notwithstanding subdivisions 2. a. and b., if there is a court decree
which would otherwise establish financial responsibility for the medical,
dental or other health care expenses with respect to the child, the bene-
fits of a Plan which covers the child as a dependent of the parent with
such financial responsibility shall be determined before the benefits of
any other Plan which covers the child as a dependent child.

3. When subdivisions 1. and 2. do not establish an order of benefit
determination, the benefits of a Plan which has covered the person on
whose expenses claim is based for the longer period of time shall be de-
termined before the benefits of a Plan which has covered the person the
shorter period of time.

{e) When this subsection operates to reduce the total amount of bene-
fits otherwise payable as to a person covered under this Plan during any
Claim Determination Period, each benefit that would be payable in the
absence of this provision shall be reduced proportionately, and the re-
duced amount shall be charged against any applicable benefit limit of
Ehis Plan. [This clause may be omitted if the Plan provides only one

enefit.]

(8) RIGHT TO RECEIVE AND RELEASE NECESSARY INFORMATION. For the
purpose of determining the applicability of and implementing the terms
of this provision of this Plan or any provision of similar purpose of any
other Plan, the insurer or service plan may, without the consent of or
notice to any person, release to or obtain from any other insurance com-
pany or other organization or person any information, with respect to
‘any person, which the insurer or service plan deems to be necessary for

" such purposes. Any person claiming benefits under this Plan shall fur-
nish to the insurer or service plan such information as may be necessary
to implement this provision.

(8) FaciLity oF PAYMENT. Whenever payments which should have
been made under this Plan in accordance with this provision have been
made under any other Plans, the insurer or service plan shall have the
right, exercisable alone and in its sole discretion, to pay over to any or-
ganizations making such other payments any amounts it determines to
be warranted in order to satisfy the intent of this provision, and amounts
80 paid shall be deemed to be benefits paid under this Plan and, to the
extent of the payments, the insurer or service plan shall be fully dis-
charged from liability under this Plan.

(10) RicHT oF RECOVERY. Whenever payments have been made by the
insurer with respect to Allowable Expenses in a total amount, at any
time, in excess of the maximum amount of payment necessary at that
time to satisfy the intent of this provision, the insurer or service plan
shall have the right to recover such payments, to the extent of any ex-
cess, from among one or more of the following, as the insurer or service
plan shall determine: any persons to or for or with respect to whom such
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payments were made, any other insurers, service plans or any other or-
ganizations.

(11) LIMITATIONS ON AND VARIATIONS FROM DEFINITION OF PLAN [sub.
(6) (a)]. The definition of a Plan in sub. (6) (a) enumerates the types
of coverage which the insurer may consider in determining whether
overinsurance exists with respect to a specific claim. The authorized def-
inition clause may be varied in accordance with the substance of the
following:

(a) The definition may not include individual or family policies, or
individual or family subscriber contracts, except as authorized in
paragraphs (b) through (f).

(b) The definition may include all group policies or group subscriber
contracts as well as such group-type contracts as are not available to the
general public and can be obtained and maintained only because of the
covered person’s membership in or connection with a particular organi-
zation or group. Group-type contracts answering this description may be
included in the definition, at the option of the insurer and its policy-
holder-client, whether or not individual policy forms are utilized and
whether the group-type coverage is designated as “franchise” or “blan-
ket” or in some other fashion.

(¢) The definition may include both group and individual automobile
“no-fault” contracts but, as to the traditional automobile “fault” con-
tracts, only the medical benefits written on a group or group-type basis
may be included.

~ (d) The definition may not include group or group-type hospital in-

demnity benefits written on a nonexpense incurred basis of $30 per day
or less unless they are characterized as reimbursement type benefits but
are designed or administered so as to give the insured the right to elect
indemnity type benefits, in lieu of such reimbursement type benefits, at
the time of claim. In any event, the amount of group and group-type
hospital indemnity benefits which exceeds $30 per day may be con-
strued as being included under the definition of a “Plan.”

{e) The definition may not include school accident type coverages,
written on either an individual, group, blanket or franchise basis. In this
context, school accident type coverages are defined to mean coverage
covering grammar school and high school students for accidents only,
including athletic injuries, either on a 24-hour basis or “to and from
school,” for which the parent pays the entire premium.

(f) If Medicare or similar governmental benefits are included in the
definition of a Plan, such benefits may be taken into consideration with-
out expanding the definition of Allowable Expenses beyond the hospi-
tal, medical and surgical benefits as may be provided by the government
program.

(12) DETERMINATION OF LENGTH OF TIME COVERED. (a) In determining
the length of time an individual has been covered under a given Plan,
two successive Plans of a given group shall be deemed to be one continu-
ous Plan so long as the claimant concerned was eligible for coverage
within 24 hours after the prior Plan terminated. Thus, neither a change
in the amount or scope of benefits provided by a Plan, a change in the
carrier insuring the Plan, nor a change from one type of Plan to another,
[e.g., single employer to multiple employer Plan, or vice versa, or single
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employer to a Taft-Hartley Welfare Plan] would constitute the start of
a new Plan for purposes of this section.

(b) If a claimant’s effective date of coverage under a given Plan is
subsequent to the date the carrier first contracted to provide the Plan
for the group concerned (employer, union, association, ete.), then, in the
absence of specific information to the contrary, the carrier shall assume,
for purposes of this section, that the claimant’s length of time covered
under that Plan shall be measured from the claimant’s effective date of
coverage. If a claimant’s effective date of coverage under a given Plan is
the same as the date the carrier first contracted to provide the Plan for
the group concerned, then the carrier shall request the group concerned
to furnish the date the claimant first became covered under the earliest
of any prior Plans the group may have had. If such date is not readily
available, the date the claimant first became a member of the group
shall be used as the date from which to determine the length of time
coverage under that Plan has been in force.

(13) COORDINATION OF BENEFITS WITH OTHER PLAN WHOSE COVERAGE IS
EXCESS TO ALL OTHER COVERAGE. It is recognized that there may be ex-
isting group plans containing provisions under which the coverage is de-
clared to be “excess” to all other coverages, or other overinsurance pro-
visions not consistent with the provisions of this section. Such plans may
have been written by self-insured or nonregulated entities not presently
subject to insurance regulation, or by insurers or service corporations
under policies or contracts issued prior to the effective date of this sec-
tion which have not yet been brought into conformance with this sec-
tion. Carriers are urged to use the following claims administration pro-
cedures when one plan is “excess” to all other coverages and their policy
or contract contains the coordination of benefits provisions of this sec-
tion. A plan containing a coordination of benefits provision should pay
first if it would be primary according to the order of benefit determina-
tion of subsection (7). In those cases where a group coordination of ben-
efits plan would normally be considered secondary, the insurer should
make every effort to coordinate in a secondary position with benefits
available through any such “excess” plan. The insurer should try to se-
cure the necessary information from the “excess” plan. But if such ex-
cess plan is unwilling to provide the carrier with the necessary informa-
tion, the carrier should assume the primary position in order to avoid
undue claim delays and hardship to the insured.

(14) COORDINATION OF BENEFITS PAYABLE. Insurers are urged to use the
following claims administration procedures to expedite claim payments
where coordination of benefits is involved:

(a) Improving exchange of benefit information;

(b) There should be continued and improved education of claim per-
sonnel, stressing accurate and prompt completion of the HIC Duplicate
Coverage Inquiry (DUP-1) Form by the inquiring insurer and the re-
sponding insurer. This education effort should also be encouraged
through local claim associations;

(c) Claim personnel should be encouraged to make every effort, in-
cluding use of the telephone, to speed up exchange of coordination of
benefits information;

Register, July, 1980, No. 295




COMMISSIONER OF INSURANCE 146-5

Ing 3

(d) Insurers should encourage building a local data file of other group
plans in the area, with at least basic information on group health plans
for major employers;

(e) Each insurer should establish a time limit after which full or par-
tial payment should be made. When payment of a claim is necessarily
delayed for reasons other than the application of a coordination of bene-
fits provision, investigation of other valid coverage should be conducted
concurrently so as to create no further delay in the ultimate payment of
benefits. Occasionally this will necessitate an insurer making payment
as the primary insurer with a right of recovery in the event that subse-.
guent investigation proves that payment as a secondary insurer should
have been made.

(15) SMALL CLAIMS WAIVER. Insurers are urged to waive the investiga-
tion of possible other coverage for coordination of benefits purposes on
claims less than $50, but if additional liability is incurred to raise the
small claim above $50, the entire liability may be included in the coordi-
nation of benefits computation.

(16) SuBroGATION. The concept of coordination of benefits is clearly
distinguishable from that of subrogation. Provisions for either may be
included in a group disability insurance policy without compelling the
inclusion or exclusion of the other.

(17) EpucaTion oF INSUREDS. Each insurer has an affirmative obliga-
tion to urge its respective group clients to take reasonable steps to assure
that those insured by the group policy or subscriber contract have been
exposed to reasonably concise explanations, with as little technical ter-
minology as is commensurate with accuracy, as to the purpose and oper-
ation of coordination of benefits. Such educational effort may take the
form of articles in the employer magazines or newspapers, speeches
before the appropriate labor organization in the case of a unionized em-
ployer, brochures added to pay envelopes, notices on the company bulle-
tin board, materials used by personnel department in counseling em-
ployes, and the like.

(18) DISCLOSURE OF COORDINATION OF BENEFIT CLAUSES IN CERTIFICATES
OF COVERAGE. Each certificate of coverage under a group disability policy
or contract which provides coordination of benefits pursuant to this sec-
tion shall contain, at least in summary form, a description of the coordi-
nation of benefit clauses.

(19) SEVERABILITY. If any provision of this section or its application to
any person or circumstances is held invalid, the invalidity does not af-
fect other provisions or applications of the section which can be given
effect without the invalid provisions or application, and to this end the
parts of this section are declared to be severable.

(20) ErrecTIVE DATE. This section shall become effective on Septem-
ber 1, 1980. The authorized clauses, authorized modifications thereof
and the substantive requirements of this section shall apply to all policy
and contract forms subject to this section that are issued on or after this
effective date. Policies or contracts which are otherwise subject to this
section which are in force as of the effective date shall comply with this
section by the later of the next anniversary or renewal date of the group
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policy or contract, or the expiration of the applicable collectively bar-
gained contract pursuant to which they were written, if any.

History: Cr. Register, July, 1980, No. 295, eff. 8-1-80.
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