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Chapter HSS 311

OBSERVATION STATUS IN ADULT CORRECTIONAL
INSTITUTIONS

HS8 31101 Purpose HSS 311062 Definitions

HSS 311,02 Applicability HSS 311,04 Obesrvation

HSS 311.01 Purpose. The purpose of this chapter is to provide for an
involuntary or voluntary nonpunitive status used for the temporary con-
finement of an inmate to ensure his or her safety and the safety of others
if the inmate is mentally ill and dangerous or has a medical problem that
requires separation from the population for treatment. This is consist-
ent with the division’s goal of ensuring personal safety and security
within an institution, ' :

Histery: Cr. Reglstor, July, 1981, No, 307, eff, 8-1-81.

HSS 311.02 Applicability. Pursuant to authority vested in the de-
partment of health and social services under 5. 227.014 (2}, Stats., the
department adopts this chapter which applies to the department, the
division of corrections, and all adult inmates in its legal custody. It inter-
prets ss, 53.07, 53.08, and 53.36, Stats. : :

History: Cr, Register, }luly, 1881, No. 307, off, 8-1-81.
HSS 311,03 Definitions, In this chapter:

(1) “Adjustment committee” or “commitiee” means the adjustment
committee authorized under the departmental disciplinary rules ch.
HSS 303 to impose disciplinary measures for inmate miscond_uct._ ‘

(2) “Department” means the department of health and social ser-
vices. o

(3) “Division” means the department of health and social services,
division of corrections. o o
(4) “Misconduct” means behavior in violation of state or federal stat-

utes or the rules of the department. - '

{5) “PRC” or “program review committee” means the program re-
view commitfee created under ch. HSS 302, _

(6) “Security director” means the security director of an institution,
or designee. : : : S

(7} “Shift captain’ means the shift captain of an iustiiﬁtion, or desig- .
nee. ST : : c S :

(8) “Supeﬁntendent’,’ means the superinﬁendeht of an ihstitution, or '
deaignee,

(9) “TLU” or “tempora}?r lockup” is described under the departméhf :
tal disciplinary rules, ch, HSS 303. C oo
History: Cr. Registor, July, 1981, No. 307, eff, 8-1-81.
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HSS 311.04 Observation, (1) Observation is an involuntary or volun-
tary nonpunitive status used for the temporary confinement of an in-
mate to ensure his or her safety and the safety of others if:

(a} The inmate is mentaily 111 and dangerous to self or others, or

(b) The 1nmate has, or is suspected of having, a medlcal problem such
as tuberculosis, alcoholism, drug dependence, or a communicable dis-
eage or infection that requires separatlon from the population for treat-
ment by a physmlan

(2) Aninmate is mentally 111 if there is substantial ewdence that he or
she hasa substantlal disorder of thought, mood, perception, orlentatmn,

or memory which grossly impairs judgment, behavmr capacity to recog- |
nize réility, or ability to meet the ordinary demands of life in an institu-,

tmn, but does not mclude alcoholism.

(3) An inmate is dangerous if he or she ev1dences a substantlal.

probability of physical harm to self or to other persons as manifested by:
{a} Recent homicidal or other violent behavior; or

{b} The reasonable fear ‘of others of viclent behavior and serious

physical harm because of a recent overt act, attempt or threat to do such_ '

physical harm. : _
{c) Serious self—destructwe behavror or such a threat; or - .

(d)} The inability to cope with hfe in the institution to the degree that
self or others are thereby endangered.

{4) An mmate ‘may be placed in observation by _

(a) A chnlcal psychologlst chrucal soclai worker, or physrcmn,

(b) The adjustment commlttee, o

(c) The supermtendent .

(d) A clinical or medical services staff member if a clinical psycholo-

gist, clinical social worker, or physician is not available for consultation :

either dlrectiy or by telephone; or

(e) The secunty director or shift captam if a cllmcal psychologlst .

clinical social worker, or physician is not avallab]e for consultatlon ei-
ther directly or by telephone, . ‘

(56} -(a) If an inmate is placed in observatlon by the ad_]uatment com-
mittee, superintendent, staff member, shift captain, or security-director,

the inmate shall be informed orally of the reasons for the placement, A .

clinical psychologist, clinical social worker, or physician shall be notified
immediately of the placement and should examine the inmate within 24
hours, but in no case later than 5 days after placement, Within 24 hours
or as soon as feasible after the examination, the inmate shall recelve
written notification of the reasons for the placement. -

(b} If the inmate is placed in observation under sub. (1} (a), the oX-
amination may result in the inmate’s continued confinement in observa-
tion for a period of 10 working days from the date of examination or
immediate release from observation. : .

Register, July, 1981, No. 307, .
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¢ {c) If the inmate is placed in observation under sub. (1) (b) the in-
imate shall receive periodic reviews of this status by a physician as
needed and may appeal under sub, (20} (a) at any time following deei-
slon to continue the status, . :

{d) The appropriate privileges and properties to be allowed the in-
mate in observation shall be determined after a consultation with the
supervisor of the unit (see sub. (15)).

(6) Any staff member or inmate may recommend to any person noted
under sub. (4) that an inmate be placed in observation. The staff mem-
ber or inmate shall state the reasons for the recommendation and de-
scribe the inmate’s conduct that underlies the recommendation,

(7) No inmate may remain in observation for longer than 10 consecu-
tive working days from the examination under sub. () if admitted
under sub. lftl) “(a) unless notice of review of the inmate’s status in ac-
cordance with sub. (9) has been served and mandatory commitment
proceedings have heen initiated pursuant to sub. (8). An inmate admit-
ted under sub, (1) (b) may remain in observation for a reasonable pe-
riod of time for diagnosis and, if necessary, treatment until the disease is
in remission or the inmate has passed the communicable stage of the
disease or inféction, =~

"(8) If, in the opinion of the attending clinical psychologist, clinical
social worker, or physician, an inmate in observation under sub. (1) (a)
is in need of additional treatment at a mental health or médical facility,
such recommendation shall be made to the superintendent for approval
and the inmate may be transferred pursuant to s, 51.37 (5) or 51.20,
Stats. . - - E bt Aminne ) or 5l.z

(9) If there is substantial evidence that an inmate is mentally ill and
dangerous and requires continued confinement in observation under
sub. (1) .(a) in excess of the 10 working day period noted under sub. (7)
and commitment proceedings have been initiated, a clinical psycholo-
gist, physician, or clinical social worker may make a decision for contin-
ued confinement of the inmate following notice under sub. (10). An in-
mate may then be continued in ohservation after a review in accordance
with this section. . Paa o oL : .

' (10) An inmate placed in observation under sub. (1) (a) shall be
given written notice within 10 working days of examination under sub.
(6) of the review under sub. (9). Notice shall include: S

(a) The allegation of the inmate’s mental iliness and dangerousness;

;- (b} The standards used to determine mental fliness and dangerous-
ness; R 8 .

{c) The evidence to he considered at the review;

(d) The sources of information relied upon unless such disclosure-
would threaten personal safety or institution security;

(e} An explanation of the possible consequences of any decision;
‘(f) An explanation of the inmate’s rights at the review which are:
_.1. The right to be present at the review;

2. The right to deny the allegation; _
Reglater, July, 1881, No, 307
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-, 8. The right to an advocite in accordance with HSS 303.79 and the
tight to present or hiave the advocate present information obtained from
withésses; . A o . o

4, The tight to preseiit documentary eviderii:é'; '
"B, The right £ question witnesses in accordance with sub. (12); .

_ 6: The right to recélve a written deciéidn, stating the reasons for it
based upon the eviderce; and - - - - . . .

1, The i-ighf_t(j .ap'péa'l' tile"find'ih‘g in acédi&énce with sub. (20) ;. and

(g) The date, time, and place of the review and an order that the in-
mate dppear at the review. R R

~ (11) The i_‘é"vigw undér sub. (9) shall take place not sconer than 2
working days and not later than b working days after service of notica to
the inmate, The inmate méay waive this review or the time limits uader
this siab,, The waiver shall be in writing. : ‘ N

. (12) Atthereview unider sub. {9), the allegaticns of the inmate’s dan-
geroiisnéss ‘and niental ‘iliness shall be read aloud and all fvithessés
present including the inmate and the staff member who recomménded
the placeiment into ohservation, shall have a chance to speak. The
cHnical psychologist, physician; or.clinical social worker may regiiire
madical gvidencgto be oft}red. Direct questions may be permitted or
the inmate may be required to subniit questions to be asked of the wit-
nesses, Repetitive, disréspectful, or Irtelevant questions may be forbid:
den, Whenever the cliniical psychologist; physician, or clinical social
worker determines that a Witness shall not be called, or that the identi-
. ties of sotirdes of information relied upon of any staterients or evidence
ghould not be irneluded in a written record because personal safety or
institution security is implicated, the fact of the omission in the record
ghall be fécorded. SRR HEE

(13) After the review, the clinical psychologist, physician; of clinical
social worker shall déliberate in private concertiing only the:aviderice
presented, thie inmate’s records, and the standard for dangerousness as
defiried under sub, (3) and mentatl illness as defined under sub. (2). The
clinical psychologist, physician, or -clinical social worker shall decide
whether an'inmate is i'nehtallly ill and dangerous and, if so, the inmate

o

shall be ¢conitinued ih observation undersub; (1) (d). The reasons for the

decision shall be giveii to the inmate in writing, G e -

~ (14) There shall bie a review of a inmate in chservation under sub. (1)
{a) at least once every 15 working days and the procedures for review
under this section shall be followed. . .

_(16) An inmate in observation shall be coﬁfihﬁd_aléne in a comforta-
bly warm, well-ventilated, sanitary, secuie ¢ell eciunp'ped with an obser-
vation port and shall be entitled to the same priviléges and properties as
ari inmate in the genetal population unless: o e

: (9)_ The staff merber under sub. (4) who places the inmate in obser-
vation reasonably beliéveés that these privileges or properties may be
used by the inmate; or another inmate also in obsérvation, for self harm
or to harm ¢thets; or
Register, July, 1881, No 307
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lgb) The propetties cannot his moved conveniently to the observation
cell; o

(c) The pnwleges cantiot be offered dusé to the secured nattire of the
‘obsetvation unit, '

(16) A staff member shall have immediate access to an inmate admlt-
ted under sub. (1) (a), shall observe the inmate at least once every 16
mlﬁlutes and shall accompany the inmate at all times while out of the
ce

Hivimiy any of the prwxleges or properties noted under sub. (15) is
used by the inmate or another inmate also in observation for self hariri or
harm to others, it shall be withdrawn immediately by the staff member
noting the problem; and the sgcurity director shall reevaluate and either
appr%xie the withdrawal or remstate the prmlege or property as soon as
" possi

(18) Unless there is a contmuatmn under sub, (9), ora transfer or
commi{ment under sub. (8), the inmate shall be. returned to previous
status and assignment if possuble and advisable or shall be reassigned by
the -PRC. after. expiration. of the initial 10 working day period under
sith, (7). An inmate may be returned at any earlier time iipon the written
recommendation of the attending clinical psychologist, clinical social
worker, or physician. Sinilarly, after any termination of a continuation
or after return transfer from a mental health or medical faclhty, the in-
mate shall resume his or her assignment or be reassigned. .

(19) All placenients into, releases from, and transfers from observa-
tion as well as any suicide attempts prior to or during placement in ob-
-gervation shall be reported to the security office. The attending physi-
cian, clinical J)sycholo§1st or clinical social worker shall be informed by
tIll)e seciirity uector of any suicide attempts made prmr to placement in
observation.:

(20} (a) An inmate placed in observation under aub {1) ( a) who
does not receive timely reviews in accordance with this sectioh or who
has had a decision under sub. (13), as well as any inmate placed in ob-
servation under sub. (1) «(b) for more than 5 days who wishes to chal-
lenge his or her placement, shall have the immediate right to appeal such
placement to the directors of the bureau of adult institutions and pro-
gram resources, The directors of the bureaus of adult institutions and
program resources may request an additional clinical or medical assess-
ment of the inmate’s condition prior to the directors’ written decision
which shall be issued to the inmate and appropnate staff within b work-
ing days of receipt of the appeal.

(b) An inmate may appeal a decision under sub, (5) (a) to the ad-
mimat;abor who shall issue a written decision within & working days.

(21) A daily éntry shall be made in the inmatée’s record describing

pro ess with treatment, Specific descriptions of incidents that may re-

the inmate’s mental illness and dangerousness, or lack of these, or
other medical condition shall be recorded.

Hlltory: Cr. Regmter, July, 1881, No. 307, eff. 8-1-81.
Note HSS 311,04 pmv:dee for the temporary confinoment of an inmate who is mentally [t

and dangerous or who has, or is suspected of having, a disease or condition requiring treat-
ment and {solat:on from the popuiation. )

Regiater, July, 1981, No, 307
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APPENDIX

Observation is a nonpunitive measure taken to ensure the safety of the inmate or others
during the crisia period Hopefully, by confining the inmate under observation for a short
time, the personal crisis will subside without any harm being done to the inmate or to othera,
Examples of personal crisis are situations in which an inmate receivea discouraging or dis-
heartening news from his or her family and evidences a mental health problem and danger-

~ousness and tsmporarily needs emotional support and observation becauss of the posaibility
of attempted self harm or harm to others; or when an inmate is in an emotional depression
and nesds to be carefully watched becausa of the posaibility of attempted self harm or harm
to othors; or when an inmate has attempted to commit suicide and shows eigna of another
attempt. Sometlmes an inmeate requires isolation because his or her mental condition has
doeteriorated to the point that the inmabe may be victimized by ot.haru or the inmate pmenta
a danger to others.

A!cohollo and drug dependent mmatea shall bs placed in obaervat:on only if troatment is
ooouary and cannot be prowded whlle the inmate Is in the general population.

" An inmate who violates a disciplinary rule and satisfiea the criteria under sub. (1), may be
placed in observation under this section prior to or after disciplinary action. This sometimes
occurs hecause the individual's mental iliness becomes apparent during the di;c;plinary pro-
cess, Typically, such a mentally ill person is not disciplined, but Is placed in observation
status. Confinsment in observation Is nof a penalty for ruls infractions, however, Thus obser-
vation is distinguished from' the punitive segregated statuses such as temporary lockup
(TLU), control, program, or adjustment segregation, Administrative confinement is re-
served for an inmate who is found dangerous but not mentally ill. An inmate who is roentally
il and dangerous may be transferred to a medical or mental health facility under s, 51.37 {5)
or 51.20, Stata., for treatment if releass into the previous status is deemed unwiss after the
atay in observation The diviston must initiate such pmcoedmgn within 16 working daya of
the inmate’s placement in observation, : -

Inmate misconduct is handied through the dhcipl[nnry process, Placement in obsawat{on
is not a penalty for misconduct, but may result after a finding of mental illness and danger-
ousness either prior to or subsequent toa duclpliua.ry proceodmg or independent of any such
prooeodins. S,

Subsection (2) and (3) et forth in the standarda to be used in datarmining dangerou.onm
and mental illness. They are similar to the standards used to determine dangerousness and
mental liness for involuntary civil commitment under &, 51,20, Stata. The analogy between
the standards is apt since both are vehicles for removing dangerous persons from the popula-
tion in whlch they live.

Subsection {4) authonzes certain people to phwe an inmate ln observatlon Ideally, p!nce-
mént should be made by highly tzained personnel, and the clinical psychologist, clinical
social worker, phys!cian, or auperintendent should authorize all placéments, However, expe-
rience tesches that thiz is not always possible, Thus, others are suthorized to place inmates in
observation, but in such cases the clinical psychologist, clinical social worker, or physician
review that placement within 24 hours and decide on the neceasity of either the examinatfon,
continued confinement with allowed privileges, and properties or the immediate release of
the inmate from observation. Tt ia antlcpatec! that, if an inmate is plaoed in obaarvation by a
staff member, the inmate will be in observation only overnight prior to such examination.
This procedure is in the inmate’ () best. mteteat because it ensures the inmate’s protectwn it
tbere is lndeed a crisis.

The kinds of property and prm]egee allowed in uburvntlon may differ subetant[a]ly. and
great care should be exercised in datermining which properties and pnvi!eges should be
allowed an inmate. : .

If the time limits i in sub. (7) for obaervation under aub (1) (a) are not suﬂ'{ciant to
propetly handle the crisis, the institution muet initiate ¢lvil commitment pmeeduree under a.
51.20, Stats), or transfer précedures under e, 51, 87 (6}, Stats. However, sxpérience teaches
that mantat hea]th institutions are reluctant to accept transfers of inmates for confinement
or transfer under sa. 51.20 and 51,37 {6}, Stats., and hopefully the pmvuaions under sub. (9)
will be adequate to handle an inmate’ 's crisis. .

Subsection (9) provides that an inmate may be continued In observation after a special
review. Thia review contains due process protections of the major disciplinary hearing. Due
procees protections are imporiant and are afforded the fow inmates affected by this provision

the serio of this confinement paratlels civil commitment. At this special re-
v:aw, dangerousness and mental illness shall be the only criteria for placement In this atatus,
Both findings are prerequisites for continuation of confinerment in observation.
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Subsection (10) provides the inmate with adequate written notice of the review. Subsec-
tions (10} (d) and (10} (f}) 3 note that safety and security may bs breached if cortain
testimony or evidence is allowed into the open record. In such cases, review shall deal with
the omissions as noted under sub. (12). See the major dizciplinary procedures.

Subsection (11) provides for the time of the reviow, "The inmate may waive the review as
well as the time limita, To ensure that any waiver is a knowing intelligent one, the inmate
must be informed of his or her right to a review and what that entails; the inmate muyst be
Informed of what the review will be like if he or she waivea tho time limits; and the waiver
must be in writing. The waiver is not an admission of dangerousness or mental illneas,

Subsection (14) provides for a review of the inmate’s status at least once every 15 working
days. An earlier review may occur, This time period balances fairness to the Inmate with the
practicalities of providing for a meaningful review.

Placement of an inmate in observation status is not thought to implicate the interests cited
in Vitek v. Jones 100 5. ¢t. 1254 (1920). In Vitek, the transfer was to a separate institution
which was golely for mentally ill people. A person in cbservation status in Wisconsin fre-
quently will remain in bis or her own cell or room. Sometimes, the person is transferred to a
different_cell, for their own protection or so that they can be more carefully observed to
prevent self-destructive conduct,

More important, if an inmate is in chservation status for 15 days, commitment proceedings
pursuant to ch. 51, Stats,, are commenced. These proceedings do more than Vitek requires
for the transfer of an inmate to a mental health institution.

A staff member must have direct access to an inmate in the event that a problem develops,
and a ataff member must chserve the inmate often to ensure that the inmate is safe, It is also
important that the staff member accompany the inmate, for the inmate’s protection, at atl
times while he or she is out of the cell. Sub. {16).

If observation is not continued under sub. (9) or the inmate ia not transferred under &.
51.20 or 61.37 {5), Stats., the inmate is returned to his or her previous atatus, Since obsorva-
tion is a nonpunitive status, every attempt should be mads to have inmates resume previous
esaignments. If the attending paychologist, clinical social worker, or physician and inmate
believe that a return to the assignment would have a harmful effect (e.g., rokindle the emo-
tions that prompted the crisis), the inmate would be recommended for reassignment by the
PRC. Sub. (18).

This chapter is in substantisl accord with the provisions regarding the special management

of inmatea in the American Correctional Association’s Manual of Standards for Adult Cor-
rectional Inatitutions (1977}, standards 4201.4221, 4381, and 4383.
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